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Tachnical  and  Bibliographic  Notas  /  Nota*  tachniquai  at  bibliograpliiqua* 


Tha  imtituta  has  attamptad  to  obtain  tha  bait  original 
copy  availabia  lor  filming.  Faaturaa  of  jhit  copy  Mrtiidi 
may  ba  biMiographicaliy  uniqua,  which  may  altar  any"^ 
of  tha  imagas  in  tha  raproduction,  or  which  may 
significantly  ehanga  tiM  mmmI  mathod  of  filming,  ara 
chackad  balow.    . 


L'Inttitut  a.microf  ilm*  la  maillaur  axamplaira  CHi'il 
lui  a  At*  potiibia  da  M  procurer.  Las  dAtaili  da  cat 
axamplaira  qui  sont  paut-4tra  uniquas  dp  point  da  vua 
bibliographiqua,  qui  pauvant  modif  iar  una  imaga        ( 
raproduita,  ou  qui  pauvant  axigar  una  modification    \ 
dans  la  mttiioda  normala da  f ilmaga  sont  indiquis      K^. 
ci-dassous. 
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□  Colourad  covers/ 
Couvartura  da  coulaur 
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Covars  damagad/ 
Couvartura  andommagte 


□  Covars  rastorad  and/or  laminatad/ 
Couvartura  rastauria  at/ou  palliculia 

□  Covar  titia  missing/ 
La  titra  da  ooumtrtun  manqua 
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Coloured  mips/ 

Cartas  giographiquas  an  coulaur 


□  Coloured  pagas/ 
Pagas  da  qoulaur 


Pagas  damaged/ 
Piagas  endommagaes 
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Q  Pages  restored  and/oc  laminatiMl/ 
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[Tigas  restaurtas  at/ou  pellicultos   ' 

r~71  Pages  diseolourad.  stained  or  foxed/ 
LlJ  Pagfes  dicolorfes,  tacHetles  ou  piquies 
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Peges  detadied/ 


OCdlDW«tf;;inlt^i,o«^other  thaabiue  or  Mack)/ 
Enera  da  cdiileur  (i.a.  autre  que  Meue  ou  noire) 

□  Coloured  p(ales«nd/or  illustrations/ 
Planches  et/ou  illustratioiis  en  eouleur 
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Bound  wt0i  other  material/ 
RaM  avac  d'autias  documents 


m  Tight  biiMUng  may  causa  sl|adows  tk  distortion 
along  interior  margin/ 
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La  raliure  serrte  peut  causer  de  Tombre  ou  de  la 
distorsion  le  long  de  la  marga^intiriaura> 

Blank  leaves  edded  during  restoration  may  appeer 

within  tiie  text.  Whenever  possible,  these  have 

been  omitted  from  filming/ 

II  se  peut  que  certaines  pages  blanches  aiouttes 

ton  d'une  restauration  apparaissent  dans  la  texta, 

mais.^lorsqua  cela  itait  possible,  ces  pegH  n'ont  ^ 

pasMfilmtes. 


QShowdirot^h/ 
Transparence 
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Quelity  of  print  varies/ 
Quaint  inigala  da  I'impression 


□  Continuous  pagination/ 
Pagination  continue 
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Includes  index(es)/  \ 
Compiend  uii  (des)  index 

Title  on  heeder  taken  from:/ 
Le  titra  de  I'en-tlte  provient: 


r — I  Title  page' of  issue/ 


Page  d»  titre  de  la  livraison 


I       I  Captkm  of  issue/ 


Titre  de  dipert  de  la  livraison 
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GinMqua  (ptrkidiques)  de  la  livraison 
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AdditkHMl  comments:/ 
Commentairas  supplimentaires: 


Various  pag1ng4.  There  are  some  creases  fn  the  middle  of  pages. 
Pagination  multiple.   II  y  a  des  plls  dans  le  milieu  d^s  pages. 
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Th«  copy  film«d  h«r«  has  h—n  r«produe«<l  thanks 
to  tha  ganaroatty  of: 


Library 
University  of  Vos^orn  Ontario  ' 

Tha  imagaa  appaaring  hara  ara  tha  baat  quality 
possibia  conaidaring  tha  condition  and  lagibility 
of  thai^riglnai  copy  and  in  icaaping  with  tha 
filming  contract  apacif icati^na. 


>  Original  copMs  in  printed  papar  eovara  ara  fllmad 
baginning  with  tha  front  cover  and  ondlng  on 
tha  last  paga  with  a>printad  or  illuatratad  impraa- 
aion.  or  tha  back  covar  whan  a|lpropriata.  All 
othar  original  copiaa  ara  fllmad  baginning  on  tha 
f  irat  paga  wKh  a  printad  or  illuatratad  impraa- 
aion.  and  andiiig  on  tha  lait  paga  with  a  printad 
or  illuatratad  impraaaion. 


Tha  last  racordad  frama  on  aach  microficha 
shall  contain  tha  symbol  —^  (moaning  "CON- 
TINUED"), or  thajiymbol  ▼  (moaning  "END"), 
whichavajijippllas. 

Maps,  piataa,  charta.  ate.,  may  ba  filmed  at 
different  reduction  retioa.  Thoaa  too  lerge  to  be 
ontlrelifrinciuded  in  one  expoaura  are  filmed 
beginning  iif  the  upper  left  hand  comer,  left  to 
right  and  .top  to  bottom,  aa  many  frames  ss 
required.  The  following  diagrama  illustrate  the 
method: 


L'exempiaire  film4  fut  reproduit  griee  A  I* 
g4n«rosit*  do:  r. 


LaM  Library 

University  of  Vofttorn  OntarlV 

'^        ^ 

Les  images  suivantas  ont  4ti  reproduites  avac  la 
■  plus  grand  soin.  compta  tanu  da  la  condition  at 
da  le  nettet*  de  l'exempiaire  film*,  et  en 
conformity  evec  les  conditions  du  controt  do 
fi|mage, 

Lea'examplaires  briginsux  dont  il  eouverture  en 
I  pepier  est  ImprimAe  sent  film^s  en  commancant 
par  la  premier  plat  at  9n  terminant  soit  par  la 
darnlAre  pege  qui  comporte  une  empreime 
d'impression  ou  d'illustration.'  sbit  par  la  second 
plat,  aaion  le  cas.  Tou¥  las  autras  exemplsires 
originaux  sont  filmis  an  commencant  par  la 
pramlAre  page  qui  comporte  une  empreinte  , 
d'impression  ou  d'iilustretion  et  en  terminant  par 
la  darniAre  paga  qui  comporte  une  telle 
empreinte.  „ 

Un  des  symboles  suivants  spparaltra  sur  la 
darnlAr^  image  de  cheque  microfiche,  selon  le 
ca<:  le  symbols  — ^  signifie  "A  SUIVRE",  le 
symbols  ▼  signifie  "FIN".  \         1 

Les  cartaa.  planches,  tableaux,  etc..  peuvent  ttre 
filmte  k  das  taux  da  riduction  dif f  Arants.  \ 

Lorsqua  le  document  est  trop  grand  pour  Atre 
reproduit  en  un  seul  clich*.  il  est  film*  A  partir 
da  I'angia  supirieur  gauche,  da  gauche  *  droite. 
et  de  h^ut  en  bas..en  preripnt  le  rtombre  - 
d'images  nAcessaira.  Las  dlagrammes  suivants 
illustrent  la  mAthoda.         4 
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COURT  OP  QUEENS  BENCH,  1865. 
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The  following  'was  (he  judgmeDt  of  the  Superior  Court :  " 

"The  Court  having  heard  the  parties  by  their  coudsoI  upon  the  merits  of  this 
cause,  and  also  upon  the  motion  of  the  plaintiff  to  correct  an  error  in  his  answer 
to  defendant's  plea,  and  upon  the  motion  of  the  plaintiff  that  the  ruling  at 
£nqa6te  in  this  ouuse  maintaining  the  objections  made  to  the  question  of  plaintiff 
to  the  witness,  William  Lawes,  in  rebuttal,  be  revised,  and  said  ruling  reversed, 
having  examined  the  proceedings,  proof  of  record,  and  deliberated,  doth  grant 
the  first  motion,  and  doth  reject  the  second,  and  in  consequence  doth  permit  tho 
said  plaintiff  to  correct  bin  said  answer  to  defendant's  plea  by  striking  out  the 
figures  "  15th  "  in  the  last  line  of  the  first  pa^o  of  said  answer,  and  inserting  in 
lieu  thereof  the  words  "  twenty-first;"  and  the  Court,  oonsidering.thnt  the  said 
plaintiff  hath  fully  proved  the  sale  and  delivery  of  the  eighty-six  bales  of  rags,  at 
and  for  the  price  of  five  and  a  hulf  cents  per  pound,  and  that  the  whole  amounts 
to  the  sum  of  two  thousand  eight  hundred  and  thirty-s^ven  dollars  seventeen 
cents,  current  money  of  this  |\oince  of  Canada,  wjiieh  sum,  after  deducting  a 
sum  of  twelve  hundred  dollars,  leaves  a  balance  due  and  unpaid  by  reason  of  the 
said  sale  of  sixteen  hundred  and  thirty-seven  dollars  seventeen  Cents,  said  current 
money,  which  the  said  plaintiff  is  entitled  to  recover  from  the  said  defendant; 
and  further,  considering  thatialtbough  the  said  sale  was  so  made  by  sample  as 
admitted  by  the  said  plaintiff  on  faiu  et  articks,  and  that  the  said  eighty-six 
bales  of  rags  so  delivered  by  the  said  plaintiff  to  the  defendant  were  in  some 
respect^  inferior  to  the  sample  on  whiiqlif  thp  said  sale  was  made,  yet  it  is  suffi- 
ciently established  in  evidence  that  the  said  rags  were  received  and  accepted  by 
the  Mid  defendant  by  and  through/the  agency  of  James  W.Bury,  the  clerk  of 
the  defendoDt  in  that  respect  appointed  to  receive  and  take  delivery  of  the 
said  rags,  after  due  and  ample  n6ti«4e  hKd  been  given  to  the  said  defendant  of  the 
arrival  in  Montreal  of  the  said  ra^s,  3Iont?eal  being  the  port  of  delivery  under 
the  contract  of  sale  of  the  said  rags,  and  ample  time  given  fo'i;  the  examiiiatioa 
of  the  said  rags  if  the  said  defendant  hai  been  so  disposed ;  and  further,  oonigiiv 
dering  that  the  said  rdfesjwere  so  received,  and  were  accepted  by  the  said  defeii- 
dant  as  a  due  and  complete  delivery  of  the  sa.id  rags,  and  as  equivalent  to  the 
sample  left  with  the  defendant  for  that  purpose,  and  as  a  fulfilment  of  the  siid 
contract ;  and  considering  th^tj^^mple  time  was  given  by  the  plaintiff  to  the  said 
defendant,  to  wit,  from  the  eighteenth  day  of  April  to  the  twenty-first  day  of 
April,  to  examine  the  said  rags,  and  to  ascertain  whether  the  said  rags  were  itt 
all  respects  equal  to  the  said  sample,  and  that  they  were  so  received  and  tokeh 
possession  by  the,said  defendant,  and  by  him  carried  away  and  sent  to  bis  mills, 
with  the  exception  of  fourteen  bales,  which  were  set  aside  as  not  being  mer- 
chantable and  ip  good  order,  and  which  said   foapteen  bales  were  afterward 
received  and  taken  by  the  defendant  under  speoial  authority  of  David  MoFar- 
lane,  the  clerk  and  agent  of  the  said  defendant,  and  with  the  understanding  and 
^agreement  with  the  plaintiff  that  the  said  fourteen  bales  should  be  valued,  and 
*an  allowance  oj  the  price  thereof  made  by  the  said  plaintiff,  by  reason  of  which, 
,  ao^  bj  law,  i^(e  deUvery  of  the  said  rags  was  completed,  and  .the  rags  accepted 
as  ssfficient  u^ider  the  said  sale;  ai/d  further,  considering  that  the  said  defendant 
hath  failed  tcjl  shew. any  reason  in  law  or  in  fact  by  which  the  defendant  could^ 


\- 


■!■ 


^  J\ 


COUIIT  OF  QUEEN'S  BENCH,  1.865. 


bo  relieved  from  the  necessity  of  examimng  the  said  ragg,  to  asoertain  if  Ihosame 
2  -oord.„«  to  «a«.ple  after  ooUc^f  the  arrival ;  and  further  considering  tha 
he  Ha.d  defendant  afterwards,  to   wit,   on  the  «eventeeoth  day  of  June  one 
Z       A  "t*^"!^-'  •"•'l  "i-ty-thre^^,  and  the  twentteth  day  of  June  o^e 

pla.nt.ff,  d.d  accept  the  sale  and  delivery  thereof,  and  did  .merely  claim  damages 

111  ?r""  '"  "t'  f  '^'  '"^  "«^'  -""l  ^^^'^ot  even  then  repudUto 
the  ae  as  not  bemg  accord  ng^ to  sample  which  he  was  bound  to  do  by  law,  if 
he  did  so  .n  end  to  invalidate  tho  sale;  and  further,  considering  that  it  is  now 

n  and  b;ht""r,  '^'"'"t"  °'  ^''^  '^'^  ^"'*'  "^  ^'^''^"'^  •'««'"«^»»t  hath  done 

Lenity  h.rff,'    "t^"'  "*""'  ""^  ^"'•*''«^'  ''«"«'^«""S  "•»»  the  said 
ddendant  hath  failed  to  shew  or  establish  anything  by  reason  of  which  or  by 

f  t^3  ?  '""'?"  """"""'  ""'  ^'  "«'^'''  -  *«  P— *  *'-  «<^"ollns 
ant  h  th  notT"  !,"'"  '""f  ^""'''  '  ""'*  *"'*''"'  «««'"»  ^'"''  «-  -«»  defend- 
Court  do  h  f  ""i  ""'""  '"  ""  P""*'  "^A  ^-'»-"  «>'»'«^  or  rags,  the 

^fe  dantl       7  *r    -'f  ."''*'''  '"'^  ple^d  doth  condemn  th:    aid 
ttfrtv  r       n      '^"  '*'^  P'"'"*"^  '^'  «"'»  of^thousand  six  hundred  and 
h.rty.8even  dollars  seventeen  cents,  said  current  money  of  Canada  with   nterest 
hereon  from  the  twenty-second  day  of  June,  one  th^sand  eight' budedTn] 

r«      L       '.     r:  '  '"  ^"'^'""  ""^  ^'^"-  A-  *^-  Kobertson.  the  attornevs  of 

entitled  to  .n  respect  of  the  said  fourteen  bales  of  rags  aforesaid 
5crWc,$.C.,  for  appellant: 

On  the  Ifith  of  May,  1863.  at  Montreal,  the  appellant  purchased  from  the 
respondent  forty-six  bales  of  white  8otton  rags,  at  five  cenrwrDound  aid 
e.ghty-six  bales  of  cotton  and  linen  rags  at  fi^  'and  a  half  ^^^und  de  . 

ve      V:d  i^rr^^  andpayabMl,200in  cash  when  partof  theUleT'J^d   L 
vered,  Und  the  balance  at  a  subsequent  date 

The  sale  was  by  sample  according  t<J  two  simples  of  rag.  deposited  with  the 

defendant,  and  marked  »  .  and  ?„ 
AA         W. 

Th.eight,«.b.l«,e„„,p„,cdoffiftj.„i.„bJc8of.h.m.rk  «^  .„d  tweoty 

J/achine  CdoI,  on  the  2Xst  of  May,  1863. 

_  At  the  time  of  the  deliver,  the  respondent  „a,  at  hi,  paper-mill,  ,l  V.1W 

.el^,n  the  oonnt,  of  Be..h.r„.i,,  .her,  he  had  gone  'oT^^J'!^,] 
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WM  oomo  to  between  the  appellant's  book-keeper  aitdthe  respondent  that  these 
foortoen  bales  should  be  shipped  to  Vallejfibld,with  the  rest,  and  the  damage  by 
^woter  be  subsequently  adjusted  by  the  clerks  wh*  had  at^oa  them. 

The  rags  arrived  at  the  mills  on  the  evening  of  the  ?2nd,  and  were  landed  on 

'the  23rd  of  May,  1863,  and  on  some  of  the  bales  being  opened,  the  appellant 

'immediately  pronounced  them  inferior  to  the  samples,  and  ordered  his  foreman 

(John  Creighton)  by  no  means  to  use  any  of  them,  and  to  keep  them  oarefiilly, 

so  that  the  appellant  might  bring  up  the  samples  and  compare  them  with  the 

'Contents  of  the  bales. 

In  the  meantime,  on  the  23rd  of  Ma^  1863,  (whilst  the  appellant  was  so 
absent)  his  book  keeper,  at  the  request  of  the  respondent,  paid  over  the  $1200, 
—as  he  says,— "  presuming  that  the  bales  which  were  not  objected  to  were  aocord-> 
"  ing  to  quality  indicated  by  sample,  and  that  the  damage  would  be  adjusted  as 
"  »o  the  wot  bales." 

The  appellant  returned  t<^wkontreal  on  the  evening  of  the  23rd  May,  1863. 
The  24th  was  a  Sunday.  The  25th  Was  observed  as  a  general  holiday  in  honor 
of  the  Queen's  birth-day' which  had  fallen  on  the  Sunday.  On  the  26th  or 
27th,  the  appellant  complained  verbally  to  the  respondent,  who  called  at  the 
appellant's  store  on  the  foUotvlng  day  or  the  day  after.  In  the  words  of  one  of 
the  witnesses  (William  C.  Cowan),-Mr.  Buntin  «  objected  to  Mr.  Hibbard, 
'  that  the  quality  of  thd  rags  was  not  according  to  sample:  they  spoke  of  an 
"  arbitration  to  determine  both^  the  quality  of  the  rags  and  the  amount  of 
"  the  damage."  And  they  accordingly  arranged  in  the  language  of  another 
witness  (James  W.  Bury),-"  that  sample  bales,  two  wet  ones  and  two  dry  ones 
"  one  of  each  mark,  should  be  brought  down  from  the  mill  for  the  purpose  of 
"  being  examined."  ■ 

The  sample  bales  were  accordingly  brought  to  Montreal  from  the  mills  early 
'in  June.  In  the  meantime  the  forty-six  bales  had  arrived  in  a  very  damaged 
condition  and  were  deposited  in  appellant's  store.  After  the  arrival  of  the 
sample  bales  the  respondent  called  at  the  appellant's  store,  and  on  the  bales 
being  pointed  out  to  him,  he  said  (as  testified  by  Bury),— "f<  is  not  them  1 
have  come  to  see,  it  is  the  forty-six  hales." 

Although  the  sample  bales  which  had  been  thus  brought  down  to  Montreal 
,  were  so  brought,  at  the  respondent's  request,  and  in  order  to  their  being  com- 
pared with  the  original  samples  by  proper  'OTrveyors,  the  respondent  failed  to 
attend  to~thd|  examination.  The  appellant,  in  consequence,  on  the  17th  June. 
1863,  proitfsfed  notarially  against  the  respondent,  and  demanded  of  him  forth- 
with to  aid  in  the  survey.     (Paper  8  of  the  record). 

To  tl^e  appellant's  surprise,  he  received  a  letter  from  the  respondent  on  the 
18th  of  June  (paper  37  pf  Record),  to  the  eflFeot  that  he  was  stUl  prepared  to 
fulfil  his  proposal  regarding  ika  fourteen  bales;  thus  attempting  to  ignore  the 
agreement  to  examine  and  ascertain  whether  or  not  the  whole  eighty-six  bales 
were  according  to  sample,  and  to  limit  the  survey  to  the  damage  by  wet  of  the 
fourteen  bales. 

The  appSBant  immediately  relied  (paper  23  of  4he  record)  that  hihad  been 
'ready  and  willing/or  more  than  ten  days,  to  bold  a  mrve^  on  the  eighty^ix 
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,  hale,  ind,,j^ter  -nd  th«t  hi>  Wm  .till  p«p.,«l  ,o  do  m  -at  an  hour'. 
I  «o.n..,"-add.ng,  "  the  wrifr  fully  expected  you  thi.  mornipg  «.  „,«:/:rtl 
I  your  TbUrator.  to  est.u.ate  the  d«n.ge  and  giu^lit,  :  the  ro',  .re'lery '„„ch 
•  »«  ouruai,  where  hey  are,  .^d  «nle«  «,a.e  move  i.  made  danng  thI course 

0/  /o^„^„  the  19th  inaUnt,  we  mu-t  adopt  other  measure,  to  protect  ou^ 

iDtoresta."     To  this  letter  the  respondent  never  replied 

br  tJ«  nJ!!!-"*'  •'r^J'"'**''  "  '*"  P"""'"***'  *•»«  ''•>«'«  of  the  19ti.  of  June 
br  the  cmying  out  of  the  .greed  on  survey,  .„d  rtot  receiving  sny  reply  to  hii 
rtter,  formally  tendered  back  the  whole  of  the  eightysir  bal«  of  rai^  as  nol 

On  1  99TI;"?'*  '""*^'  '*•'"•'  '^'  ^'VonA^ni  was  evidently  avoiding 

On  the  22nd  of  June,  1863,  the  respondent  caused  the  appellant  to  be  "Led 
1  h  .„  .ctton  for  the  price  of  the  eighty-six  bales,  less  the  11,200,  i^Z^ 

lied  ,n  the  meantime  the  sale  of  the  forty^x  bales  originaliv  s^ld  withT: 
lghty-s,x  bales,  but  delivered  in  a  damaged  condition.     ^       ^  ^  '^"^ 

In  order  to  avoid  question,  under  the  circumstances,  as  to  the  actual  con 

ilr;t\"oo?/*''*r'''''''PP*"'"*  ^''^^^  »»•«  respondent    ot^riX 
mZ^^^  T"^'  '\  *'*  '"*  ''  •'"'^'  ^««5,  tZ^e  would  hold  I 
5J.T^      .1  '"S  ^^^  **  *'*''«°  «'°'««k>  «"»»>ing  as  his  survevor  WilluJ: 

[herea.  the  sample  of  these  bales  was  oompa^vely  L^l  *!.    '^  ^"'' 
Lned.  considerable  portion  of  linen  rags  C  aC,  *!?/?     *^^'"'*  """' 
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"  rag8  had  fallen  sinoe  the  sale,  and  fell  ahortly  before  the  delivery  of  said  bales 
"  to  the  defendant." 
*"'    In  the  coiiwe  of  the  Unquite  the  opinion  eipressod  by  Mr.  Darling,  the  sur- 
veyor,  was  fully^  sustained  by  a  number  of  oompetoot  witnesses. 

On  the  question  of  the.pric!e  of  rags  having  fallen,  the  respondent  examined 
two  witnesBes,  Wood  and  Angus.     The  former,  a  watchmaker,  stated  that 
"  about  the  date  of  the  sale  "  the  price  of  rags  in  Montreal  "  fell  at  least  twenty. 
"  five  per  cent."     The  latter  limited  the  fall  to  a  half  a  cent  per  pound  (or  ten 
per  cent.)  from  16th  May  to  15th  June,  1863,  and  to  a  quarter  of  a  cent  iter 
pound  or  five  per  cent,  from  15th  June  to  16th  July,  1863.      AgainsUhis  we 
have  the  evidence  of  Viau  dit  Lalibert^,  (whose  ezperieljfpe  in  the  purchase  of 
rags  covers  the  past  twenty.three  years),  who  nyh<^U prbtde  chiffomla  con- 
"  tinu6  Upeupria  le  mime  depuit  le  milieu  de  mat  au  m^ieu  de  juin  Jimier." 
Also  the  testimony  of  Creigbton,  (whose  experience  of  the  Montreal  rsrf  market 
oovers  the  past  ten  years),  as  follows :—"  I  do  not  hesitate  to  state  thlil  there 
"  was  little  or  no  variation  in  the  market  price  of  rags  in  Montnal  f^nee  the 
**  mbnth  of  April  last ;  the  market  has  in  fact  b^n  remarkably  steady  eVer  swce 
"  month  of  April  last;  the  only  faU  that  has  aoourred  is  a  quarter  of  a  cent  a 
"  pound,  which  took  place  in  July  lost,  and  has  continued  ever  since."    Then 
as  to  the  advance  of  $1,200,  it  was  made,  as  a  matter  of  facj,  on  the  forty-six 
"bales  and  the  eighty-six  bales  together;  the  latter  being  a  part  deliver]/  of  the 
whole  purchase,  which  entitled  the  respondent,  in  terms  of  the  sale,  to  the 
advance.    This  advance,  moreover,  was  made  by  the  book-keeper  ^nder'the  cir- 
cumstances swotrn  to  by  him,  and  cannot  legally  be  construed  into  an  adoption 
-of  the  contract  such  as  contended  for  by  the  respondent. 

The  jadgment  a|)pealed  from  was  made  to  turn,  in  its  first  branch,  on  the  legal  \ 
proposition  A«t  the  failure  of  the  "appellant  to  examine  the  rags  when  deliv- 
ered at  the  Grand  Trunk  Depdt,  was  fatal.  On  this  point  the  counsel  for  the! 
respondent  in  the  Court  below  relied  on  the  general  doctrine  laid  down  by  Par-  ^ 
dessus  (2d  vol.,  No.  282),—"  lorsque  les  marohandises  ont^t^  transportdes  danil 
ses  magasins,'oii  11  les  a  revues  sans  reclamation,  il  eat  prtiumi  satisfkit  de  lewf 
<|ualit<5,"--  *  *  *  «  o'est  au  moment  di,rarnii6e  des  marohandises,  que  celui  al 
"  qui  elles  sont  a^ress^es  doit  exprimer  son  refus,  et  les  motifk  sqi^leaqael»  il  le| 
"fonde,"— *  *  *  "s'iUes'ildvede  difficulty  que  sur  la  quality,  qu'UphJtendf 
**  n'fitro  pas  oelle  dont  U  est  convenu,  il  doit  faire  oonstater  l'6tat  des  ohoses  en  I 
"  voy^es,  au  moment  de  Tarrivie,  ou  dans  le  plus  bref  dilai:'  1 

The  appelUnt  respectfully  submits  that  the  legal  effect  of  taking  deliveijj 
"Without  objection,  is  morely  to  establish  a  presumption  that  the  pqtohaser  ul 
satisfied,  and  that  aU  is  right,  and  that  such  ^tresumption  may  be  destroyed  b/ 
proof  to'the  contrary  and  by  a  subsequent  examination  and  comparison,  if  ther 
he  no  reason  to  sdspeot  fraud,  and  that  the  merchandize  is  still  in  a  oonditia 
to  admit  of  a  fair  examination  and  comparison.      At  all  events,  accordin 
to  this  very  authority,  the  purchaser  is  not  strictly  limited  to  the  acta 
time  of  delivery  to   ascertain  the  condition    of  the  thing  bought,  but 
bound   to  do  so   "dans  le  plus  br^  dilai:'    Now,    the    appellant    herj 
is  dearly  within  ihis    latter  rule,  as    he  not  only  ascertained    the  st 


ivery  of  uid  UIm 
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of  the  rag»,  but  objected  to  their  reoeption  m  not  being  aooording  to  tamplo. 
Wthin  the  shortOHt  reaaobablo  delay,  under  the  circuoHtanooi,  after  the  delivery 
Should  any  doubt,  however,  exist  aa  to  the  c^iligenoe  of  the  iTppollant  in  this  ri 
>peot,  the  respondent  clearly  waioedall  objection  on  thtU  head,  by  aumntinR  to  a 
Jutrvey  of  the  eags,  by  meaos  of  the  sample  bales  which  he  agreed  should  bo 
brought  from  the  taills  at  Valleyfiold  for  that  purpose.     And  all  the  subsequent 
delaysareoloarlyattributablototheaotsof  the  respondent  who,  after  seeing  the 
lample  bales,  and  no  doubt  fearing  the  result  o'f  a  survey,  pag|poned  their  exami- 
Bstion  under  one  excuse  or  another,  until  the  appellant,  in  wlf-defence,  was  com, 
pelled  to  tender  baolc  the  whole  purchase.    Apart  from  these  special  observa- 
Itions,  It  IS  further  submitted,  that  in  law  neither  the  actual  time  of  delivery  nor 
Itbe  shortest  reasonable  delay,after  are  fatal  periods,  within  which  the  examina- 
Ition  and  rejection  must  take  place.     And  on  this  point  the  appellant  would  re- 
iBpectfully  refer  to  the  last  part  of  the  No.  282  of  the  2nd  Pardessus,  on  which 
f  the  respondent  relied  in  the  Court  below  for  the  success  of  his  case  -"  Ce  n'cst 
I    pas  que  le  fait  de  la  reception,  ean,  ces  pricaution,  fftt  pa,  lui-mtme  une  fin 
I    de  non  reoevoir  centre  In  reclamation  de  I'acheteur."  *  *  *  .<  gi  une  partie  de 
I  ;  """handise  dtant  encore  dans  lea  matins  du  vendeur,«»«  comparauon 
.    ctaupomble.     Alors,  le  tilence  gardi  par  Facheteur,  ,ur  le,  premiiret  liurai- 
r  son,,  ne  serait  ni  um  approbation  pour lepass^,  ninne  renanciation  A  ses  droits. 
p  pour  lavenir. ' 

The  second  branch  of  the  judgment  under  consideration  repose^n  tbft  idea. 
Ithat  the  appellant  had  "  ample  time"  to  examine  and  ascertain  wSthet  or  not  the 
lit|gs  were  according  to  sample,-"  to  wit,  from  the  eighteenth  day  ot  April  to. 
Ithe  twenty-first  day  of  ^pn7,"  and  the  third  branch  on  the  alleged  fact,  that  the 
lappellant  by  the  two  protests  of  the  17th  and  20th  June,  1863,  "  did  accept  the 
I    ,ale  and  dehvery*  *  anddid  merely  claim  damage,  by  way  o/,diminution  in 

{    value  0/ the, aid  rag,,  and  did  n^t  even  then  repudiate  the  ,ale  a,  not  beina 
I" according  to  tample."       -  ^ 

J    Both  these  branches  of  the  judgment  are  singularly  based  in  error.     The  sale 
litself  only  took  place  in  May,  and  it  was  therefore  impoWble  for  the  appellant  to 
verify  the  correctness  of  the  article  he  purchased,  one  month  before  he  bought  it. 
Then  the  protest  of  the  17th  of  June  distinctly  affirms,  that  the  rags  «  turned 
out  on  examination  to  be  far  inferior  to  ,ample,  and  a  portion  of  them  to  be 
V    damaged  by  xoaterr  and  the  demand  of  the  protest  is  not  /or  damages,  by 
I    way  of  dimmution  in  value."  but '« that  he  (the  respondent)  d^  forthwith  give      . 
I    Am  aid  anda„utance  in  having  a  ,urvey  held  on  the  ,aid  rag,,  md  in  having 
the  matter  mtled  in  a  »ati,faetory  akd  bmincdikemanner,"    And  the  pr<J 
i  test  of  the  20th  of  June,  afker  reciting  the  contents  of  the  former  protest,  and  point- 
ing out  the  nonK5ompliance  with  its  demand,  di,tinctly  repudiate,  the  pureha,e, 
iand formally  tender,  back  the  rag,.    And  in  neither  protest  is  there  the  Mght^ 
«<  allusion  to  "damages  by  way  of  diminution  in  value." 

With  these  remarks,  the  appellant  confidently  claims  at  the  hands  of  this  Court 
a  reversal  of  the  judgment  appealed  ftom. 
Sobert,on,  Q.  C,  on  behalf  of  the  respondent,  submitted  — 
l.-That  the  defendant  had  ample  time  to  examine  the  rags,  and  did  exam'nei 
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weigh,  «nd  reoeire,  by  hia  olerk  and  agent,  Bury,  at. Point  St.  Uharlea,  the 
wliolo  of  them  on  the  2l8t,  afler  three  days  notice  to  weiKh  and  receive  them. 
Only  fourteen  balea  were  found  fault  with  lu  boinR  wot,  and  an  arrangement  wi*- 
made  aa  to  settlement  of  the  amount  of  damage,  on  themj  foucUicii^bttlcs,  which  the 
defendant  has  not  done,  notwithstanding  the  plointlff's  offer,  but  wishes  to  reoolnd 
the  whole  contract. 

"  If  a  portion  were  hot  merchantable,  or  were  damaged,  the  defendant  might 
«l«im  »  deduction  in  proportion  to  the  amount  of  damage,  but  cannot  repudiate 
th«  whole  contract."— Starkie  Evidence,  p.  878,  879. 

"  Where  a  commodity  is  delivered  to  any  one  entitled  to  represent  the  buyer, 
and  give  it  a  new  direction  in  which  the  seller  is  not  participant ;  or  to  one  who 
ns  his  clerk,  servant,  custodian,  Ac.,  is  to  hold  the  goods,  till  by  a  separate  and 
uncontrolled  act  of  the  buyer,  a  new  destination  is  impressed  on  them,  the  delivery 
is  effeotunl  to  all  intents  and  purposes."     1  Bell's  Com.,  page  173. 

"  So  where  the  buyer  sends  his  own  ship,  or  a  ship  chartered  by  him,  delivery 
into  such  siiip  iseffeotuaUo  all  intents  and  purposes."    U.,  p.  174. 
So  deliv.iy  to  a  clerk^p.  200. 

Lord/A Linger  i^  Ohapmkn  vs.  Mortpn,  11  Me*.  &  Welsby,  p.  639:'    "  If  the 
defendant  intended  ^  renounce  the  contract,  be  ought  to  have  given  the  plaintiff 
^iiMinot  notice  at  once  that  he  repudiated  the  goods,  and  that  on  sueh  a  day  he 
x^TTould  sell  them  for  the  benefit  of  plaintiff" 

\Party  who  wishes  to  rescind,  "  must  act  decidedly  and  promptly  on  the  first 
rfiVcor^ry  of  the  breach."     Note,  p.  641. 

2.— Even  if  the  rags  had  been  deliverable  at  Valleyfield,  it  was  defendant's 
^nty  to  have  had  them  examined  and  oompared'with  the  sample,  instead  of  wait- 
ing more  then  a  fortnight  before  sending  up  tha.  samples  from  Montreal  to 
Valleyfield.  '      '        ' 

^^  Gouget  and  Merger,  Diotionnaire,  verba  Vente,  No.  123  to  126.     No.  196. 
"  C'est  an  moment  de,l'arriv<5e  des  marchandises  que-celui  &  qui  elles  sont  ad-' 
•dress^es  doit  ezprimer  son  rafns." 

So  in  Joseph  v$.  MonoW,  et  at.  (4  L.  C.  Jurist  389)— Smith,  Justice,  says: 
— "  The  defendant  should  have  tendered  back  the  brandy  imtnediatelif  so  as  to 
•afford  the  plaintiff  the  opportunity  of  verifying  the  alleged  variance." 

In  Clement  vs.  Page  et  dl.     (1  L.  C.  Jurist  p.  79)—"  No  damage  can.  be 
recovered  by  a  vendor  who  has  neglected  to  tender  back  the  article  bought  so 
-soon  a«  he  has  discovered  the  defects  thereof." 

There  was  no  sale  by  sample,  and  no  implied  warranty  th«*all  the  balea  should 

^xaotly  oorrwpond  with  the  sample.     "  The  mere  exhibiting  of  a  sample  will  not 

"  of  itself  constitute  a  sale  by  sample,  so  as  to  subject  the  seller  to  liability  on  his 

^«  implied  wnrranty,  because  it  may  be  exhibited  merely  to  enable  the  buyer  to 

""  form  a  judgment  on  its  probable  quality."  Story  Sales  (sect.  838). 

But  even  if  there  had  been  a  sale  by  sample,  and  therefore  an  implied  warran- 
ty as  to  the  quality  of  the  goods,  yet  "  if  they  prove  to  be  of  inferior  quality  or 
"  fitness,  the  goods  cannot  be  returned ;  the  remtedy  is  by  action  of  damages 
""  the  measure  of  which  is  the  difference  between  the  value  of  the  article  as  it  is, 
^  and  as  it  wus  reported  to  be."  (lb.,  sect.  830.) 
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to  whlo^  they  were't ;  B  „  "  ^  '  T"''  *"  ^'''  ""P'*  ■««'«''''8 
-«oh  diligence  .a  Sni^^'  L'Z\  ""  """*  "'*'  'PP*"""  ^'-^  »<»'  «-« 
which  he  now  urgl  ^  '''"  •""  ''  '"•^«'  *''''  ^^^^^  «'e  complaint 

or.?;ax.itritirt^r;^ 

that  oce-Hion  we«,  counted  nTiethed  J/"  ''"'  ''"*  '''y-  ^''"  »«'«•  «- 
wet,  butnoexan^inatio^  wa/„.dl^.h;  ""t.  '".''r  "'  *••*"  *"«  ^"""^  »<> »« 
however  .0  prevent  the. pX?^'''*^"^*'''"^"-  There  was  nothing 
the  leas  re.L  for  1^^^  oS  "  otT'"'"'"'  !.''""  *'*"•  ^"^  »»"-  '« 
examination  of  three  or  four  hi  m  .°''  ""^'^'"^  **» ''"  »'"'  "lowing,  .» 

the  whole  of  the  lot  '•""'  '"^^  '"*««*  ^«  ^"-»''«  '"»  to  jud^  of 

The  rags  arrived  at  the  mill  at  Valleyfield  on  tha  22„J  wr  m         \  ' 

ohaiged  from  the  baige  on  the  23rd      tS!  .      ,  ""^v^Zod  of  May,  and  were  dis- 

of  the  rags  was  not  such  as  hi  f./    •  ..    ''^     "* "'  *"'°*  '^'*  *•"* »»»«  q-'O'ty 

iaMonr.i,sort't  ;S^:^^^^^^^^^^^ 

plea.     The  appellant  returned  to  Mor.;:.  on  tt  ^S^ATwth  ''  ^.T 

done  on  the  24th  or  26th   as  th»  fl»i»  -  "  a    i           '      '  nothing  could  be 

The.ppell.„t,„ponhi:iri^^^  '"^  the  ««ond  .  holiday, 

to  have  notifiedl  „b31  h^^^^^^  ■•"•  in. formal  manner,. 

This  was  the  more  nr^;;S^*.t  ZtT/T^^^^^^ 
lant)  had  removed  the  «^  Jv'  ,'  "f'^J^-^beil^fendapt  (now  the  appel- 

examining  the^^tt^St  ChX^^d^:^^^^^^^^^^    ""'  '""  "^'"'^""^^^  «^ 
been  paid  on  aocoint.  '        '        ^'^'  '^*"*"'« "  '»•»  ^^  ^300  had 

,  Mr.  Buntin  "  object;d  to  t  H ^^1,7^  f  u' •''"^•' (™'''^^Co''«>) 
"  cording  to  samileX^lJ^tf  t  a  b"  f  '^"'i'^  °'  '"^  "S'  '^  "«>*  - 
:  of  the  ra^  .nd'th'e  amounTof  he  dam  ^  V""^^^^^^^^^  'J'  '''  '»"'"*^ 
ia  the  language  of  another  witness  (Jalf^  And  they  accordingly  arranged^ 
"  wet  ones  and  two  drv  ones  rtnTJ  T  .  ^^'  *''"'  ''"'"P'«  T^^'-^.  two. 
,"  the  mill  for  the  put'^se^^Tb:::;^:!^^  ''''''  "^  '"^^'^  ^"V^™- 

"fenV,  whJn  the^'pll^tiff^.'^H  ;t^^^^^^^^^  '''':^^'  »"«  -- 

rags,  and  Gpwan  says.  "On  somedir^nt-      A.       !?     «onv^ation  about  this 

that  the  convenokbi^  of  which  th*  «n«nn      """""  ®"«^-     it  therefor*  seems, 
on  the  26t^,«r  27.h  May.  irno?hlt;rnf  ""  "  '"'"«  ^"'^  P''^^/ 
own  witne8«i,  until  the  29  h  or  30^    Mr  M  t  ^""^  *''"  •""'''*'"«  *"  »"> 

i'lnordOlh.     Mr.  MoParlane  says  that  on  Tuesday  q^ 
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WtHlnowlnjr  Mr.  Bimtln  loft  his  offioo  MjiDg  he  wu  going  owr  to  Mr/IIik 
to  coropluin  of  the  raga  not  boiog  according  to  Mtnple ;  but  we  have  no  pro 
ho  did  go  thoro  on  oithor  of  those  daj»— and  under  the  oiroumHUnces  th^ 
lant  would  have  acted  in  a  more  prudent  and  buaincM-like  way  if  he  bad 
thla  complaint  in  Writing,  instead  of  by  a  more  verbal  ooumuuioation, 
leges  it  was  made 

We  find  alfio  tlj^t  t  delay  took  place  about  brinjring  down  the  narople  bales ; 
two  of  those  that  were  wot  came  down  on  the  2nd  Judo  ;  but  tho  two  dry  bales 
did  not  oome  down  till  the  9th  of  Juno,  and  it  does  net  appear  that  the  respond- 
«nt  waa  notified  of  their  arrival  until  some  days  afterwards.       « 

Such  ore  the  facta  reapeoting  the  diligence  or  want  of  diligence  «d  the  part  of 
the  appellant.  H 

As  to  the  law  of  the  case  it  is  clear  that  if  tl«a  appoUant  wished  to  return  the 
rags,  ho  was  bound  to  do  so  without  any  unroaaonabl^  delay,  "  dan»  le  plut  bnf 
dilai,"  as  some  of  the  French  writers  say.*  The  English  rule  on  this  subject, 
whicli  agrees  with  the  French  rulj>,  is  well  laid  down  in  a  loading  American  case 
cited  ».y  the  respondent,  in  which  it  was  held  that  "  one  who  wanU  to  abandon 
"or  i.floind  a  contract  for^ron-performance  pf  its  terms  by  the  other  must  act 
^'  pro  ..ptiy  and  decidedly  on  tho  first  discovery  of  the  brcaoh."t 

It  appears  to  me  that  the  appellant  cannot  be  said  to  bav^  used  due  diligence 
in  the  euae  before  us.  He  did  not  examine  the  raga  as  hp  might  have  done  and 
indeed  ought  to  have  done  wfien  they  were  delivered  at'Point  St  Charles,  and 
before  he  conveyed  them  to  the  country.  When  the  rags  were  sent  to  the  coun- 
try, the  samples  were  left  in  town.  The  appeUcnt  , on  Pii  return  to  town  ought 
to  have  notified  the  respondent  in  writing  that  lie  pbjeotedi  to  the  quality  of  (;ho 
Tags— this  he  did  not  do,  and  a  delay  of  some  days  took  place  before  he  had  any 
verbal  conversation  with  the  respondent  on  the  subject ;  then,  although  the  rags 
appear  to  have  been  within  a  day's  journey  of  Montreal,  the  sample  bales  of  the 
dry  rags  were  not  brought  back  until  the  9th  of  June.  And  even  then  the  re- 
spondent was  not  notified  for  some  days  of  the  arrival  of  the  sample  boles. 

The  result  was  that  the  appellant,  instead  of  rejecting  the  rags,  as  he  probably 
might  have  done,  at  Point  St.  Charles,  on  the  2l8t  May,  was  not  prepared  to  have 
a  survey  held  even  on  the  sample  bales  until  the  middle  of  June ;  and  in  the 
meantime  the  price  of  rags  seema  to  have  gone  down  to  the  extent  of  about  ten 
per  cent. 

It  may  be  aaid  that  if  the  respondent  had  sold  goods  not^lgreeing  with  the 
sample,  he  has  only  himself  to  blame  for  the  loss^to  which  ho  is  exposed.  But 
merchants  frequently  sell  goods  according  to  the  invoices  which  they  themselves  re- 
ceive, and  without  any  opportunity  of  exai^^ining  them ;  and  therefore  bad  faith  is 
not  to  be  presumed  merely  in  oonaequenco  ofigoods  sold  not  being  strictly  in  ac- 
cordance with  the  sample  furnished ;  and  for  the  same  reason  it  appears  to  me  ne- 
cessary to  enforce  strictly  the  rule  that  where  i 
\4on  a  contract,  "  he  must  act  promptly  and 
tW  breach." 


•  PardeaauB,  2  vol..  No.  282.       '^"' 

t  Lawrence  »».  Dale,  3  Johnson  Ch.  cases,  pp.  23,  k2,  cited  11  M.  and  W.,  p.  841. 
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The  following  waa  the  judgment  of  the  Court  of  Appe.li  —       * 
i^t  the  nlurof  l^tv  *";'''''""«  •'"'  »'••  "K-,  for  the  reeomj  of  .  balmice 

Thi^r  of  ."irT  '•""''.  »'>-J'''*"-«Wi  ««««iJ«Hng  that  the  apHUnt,  pur- 
«ha«r  of  the  .aid  rag^  did,  within  a  roownabl,  delay,  proteat  Verbal!*  and  In 

muer'in  dJJ  ?    ""?'"  ^"  •"'''"«  '  •"»'-^  ''  »'>«^'.  '■>  o'^'  th"  t  ttl 

the  rL  V^li  •  """""'  '''"  ''""•'•"'«"•  "<>  i°  •«"««"««  of  the  f-Ot  that 
the  rags  delive/ed  wore  inferior  to  the. amploa. 

sittirif  i"t  ^''r'""";*'':'  *"  ''•*  ^'•'^«"""''  ""'••'^  '•J  *»>•  superior  Court 
Tilt  four^r  •  ""  "*'  """  ^'"^  '"'  ^P"'-  °"» •'•""""d  "'ght  hundred  and 
^ty.four  there  ..error,  the  Court  here  do.h  rcveme.  annul  ind  «,t  aside  lie 

rha;e  renrTfv^""  '"T""'  '^'  ^'"^«'"«"*  "''°»'  »»•«  Court  below  ought 

ib  ouX    ^        "^"''^  *"  ""''"'  *'"  "'**  """•  ''  »'""^»  •'"•"^-^'i  «Jo»-"  U 

<lent  as  well  m  this  Court  as  in  the  Court  below.  - 

(The  Honorable  Justices  Meredith  and  Mondolet  diswntingOt 

Ri^frrhn^  n  ,1        ^  «  »  Judgmcut  of  Court  below  reversed. 

atracham.  Bethune,  Q.  C,  for  appellant. 

A.  <fe  W.  Robertson,  for  respondent. 

(SB.) 
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^       t  An  appeal  ha.  been  .ince  instituted  to  Her  M^e.ty  in  Her  Priry  Council. 

•»•  nil-. 

MONTREAL,  8BPTBMBBR  8th,  1863. 

In  app^lfrom  the  Superior  Court,  District  of  Montreal.  ' 

€oram  Doval.  a  J..  Atlww,  J.,  DauMiiOND,  J.,  and  Mondimt,  J. 

THE  OBAim  TRUNK  RAILWAY  COMPANY  OF  CANADA. 

iQnx>*'"^*  in  Court  bslow,) 
^w  ,        AppiiXAHtS;     ' 

THE  EASTERN  TOWNSHIPS  BANK, 

-  (Piaintifi in  Court  btlow,) 


y 


promiasorJiPote; 


It 


cx)uirr Of  Quiiwa binoh,  im. 


t^AMani  Town 
■litpt  liuk. 
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&^y'  I!!?  ^'!^  '.•"*  '^"  P-t  ^  "d.  oa  ih.  a«t  of  D„«b»,  IMS.  lk«Bt.k 

the  xjtt'c  II;;'  m/"  '  ^"'^"*'  *'•  '•"•"""'•  -^  ^"''"  "^  ^ 

Jt"!"".*^'  !f*?'T"^  "ti'ftotion  of  iu  Mid  JaagmootoWa,,  th«  E-U 

Amo»t  that  «,i.i,,  .„d  to  pfwnt  Mieof  th.t  looomoUre,  tho  now  .ppd- 

vL  11  n!r  "Prtr/'-^'V''""'*'''''"'  '^''•''«  »'"'  "••»  Act  of  P.rlUn,ont,V5 
vic.oap.  66,  and  coming  the  benefit  of  iu 

For  other  re«o^  in  ,upp«rt  of  their  oppoaitlon,  Oppoaanta  mid  that  their 
n.nil  .^  L"^^  "•"^'y  for  working  their  rdlway  were  and  are 
not  huble  to  be  ao^ad  or  .old  under  .,x«,utlon ;  th,t  the  locomotive  «,i.ed  in  t". 

indThlT  rT '•Pfr?^'  ""«)'.  "d  "  •ooe'-ary  to  if.  efficient -working. 

ItoZT.    .  "/  T.'^r*'  *''"  «'"'"«•»«'"'  "«««~"7  for  th.  working  at  it.  ani 
.moDg  that  nt^  the  locomotivo  «i.od,  waa  and  i.  mortgaged  and  "pledged  in 

ZlT"'  T,"<»-«'0"<»  P~f«"ntial  bond-holder.,  tor.mou„t'e«2dig 

r„r.i        fc'f  ''^  ""*"•  "^  *•*•  P'''""'^'''  ""•*  »^  ''".  •"'"  *»d  »oid.  Ac. ; 
conclu  .on.  ao|iordingly  repeating  the  offcra  mootioned  in  the  oppoaitioo. 

TICK  W  J7  ^^'i  T.f'  *''•  Superior  Court  (The  Honorabla  Mr.  Jv,. 
TICK  Smith,)  rendered  the  following  judgment : 

The  Court/having^heard  the  oppownt.  and  their  ttid  conteatlng  partj  by  their 
,^p«cuve  coUl.  upon  the  merit,  of  the  oppo.ltion  afin  d'annuZ,  iade  .n* 
fyled  .n  th.a  cau«,  bj  the  «.id  oppo«nt.  to  the  writ  of  Fieri  FaeuL  de  Boni^ 

Z    '3    i  "r  "^  ''^""^  '''  «^  •^--'y'  ooelo^^nTeiTht  huT 
dr^  and  a.Vt,.th«e,  and  upon  the  oonteaUtion  of  the  Mi^  plainUff.  to  theS  - 

nirdSl"T^  "^T"^  *•""  proceeding.,  evidenoe  and  dooumento  of  «H»nl. 

which  br  by^  law.  the  aaid  oppoaition  can  be  mainUined,  or  the  concluaion.  of  the 
«.d  oppoa^on  granted.  The  Court  doth  diami«  the  wme  with  coata  di,trait. 
m  W  of  Me«„e«ra  A.  &  W.  Robertaon,  the  .ttomiea  of  the  «iid  oontoating    « 

Bet°oh'H  ^^  **""  ''"'^8"*°*  V^o  «•««  '^M  token  to  the  Court  of  Queen's 
DkomH^ni^  J,  «iid:-By  the  judgment ^peded  ftom,  «  oppiaition  afin 

with"7oi^:  r  '  *"'  ■'^""''  (^^-^-^J^  W  oPP«»o*  Wow.)  WdililJ 
The  action  waa^brought  npcn  ^promuao'ry  nole.  dited  at  Montrod,  the  lat 
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-B.«k.  ~i<»d«ii  In  u>. ««        ""  *■  ""*■"• """  "*««' "  «•  i»  .Ji^r* 

Judjnimtwu  niKWudonll.,  3lilI>M.mk.,  i«««  ,    ..  ain.r'*'' 

Ib..d«l  OK  tb.  ini  l~.j  .  "T^'       .  ""  'l*^''"'  f'l"'  •"  oppo.11100 

"  aeoUoD  Bhtll  b«  snbiMt  *«»!».  T^!'  .       •"*  ""*  **••  "«**  preceding 

"creditor,  rfhi^::^^;^/^^^^^^^^^^        "'  '•'"t't"^"'  "  ••»<»-»  of  -Ob 

"  .„^  V  7r         °  *•*•  '"'"•^  receiveable  by  the  Company  for  do.u1  ^.^.vl 
-  «»i.  iU  "         ^        "^  ""P'*^  •'^  *''•"'  "»P«"'^«»y  P"or  to  the  pacing  of 


*ion  24.  — Director,  to  create  .took  accordingly. 


r 


X 


n 


'/- 


, 


J 


•nj  tj„.  «u*  .«.i«.»  01-  Co«p.„3r.on  *«,  j^^^t  ^,^  or  to  b# - 

^  »^^«  "f  tiro-thlrJ.  in  nu.»b«,  .nfi  JiwouiH  of  (h.  bond  and  .h.r«hol4|.ni 

.»d  a..«lK,ld.r.  u,  b.  h.ld  on  or  Mor.  tb,  1.1  of  «,pu«.U.r.  mi.  4«..4«  " 

-  Jn.?hl«r.*'"Jr  '"*"^  ?  '"  '^  ^^  "*"'""  "^  **•  Act  ..  h.r.  b<«,  0, 

.Ji'lt''!  J''*""P"'y  ^'"•.  »o»  >"ome.|Jfr.,m  thiOowrnmcnt  tho  monoy.  th«- 
t»  Mt  tl«l  to  ander  tho  Act ;  th.t  th«  .fu6t  i.  .till  in  di.„u...  ' 

tJ^!l  iltlff  'Jr'n  '  f ''*  "r  •''"'^^•"  "''^"  '•••P^'Won.of  the  Act.  .nd 
hut  pUintlff  .nd  .1!  oth«r  creditor.  onUllod  to  po.t«l  nwnm  -  h.d  no  other 
^^  "ght,  bjr  yirtuo  of  tb.  «id  Omnd  Trunk  ArH„,^cm.„U  Act  of  1802.  .«aln.t 
U».oppo«nt.  thtn  their  .h«e,  proportion,  or  d.v.dcndof  tho  money,  or  Iwod.  ' 
'•  2ioT„f  1  '7f\  •PP7'i-t«l  «»dJU  .part,  by  the  l.t.  2nd,  .nd  22na 
tbt  Z4th  Motion  of  tho  Act. 

1..^9*'T*"f;r?"^  ''"•^  '•'''"  "■"  '"***"^  me..ure.for  crryioRouf  tho  ' 
l.».  2nd,  and  22ud  .ootion.  of  the  Act,  .ndb.dl«ge  oUin,.  .g.in7t  the  Govern! 
luent  for  ,«.tal  jerv.cc,  .nd  th.t  "  .o  .oon  m  the  ..nount  ofThe  «id  pecuni.^ 
^  Mm«ner.t.on  due  to  tho  md  oppounf  by  tho  Province  i.  fixed  .nd  p.id  by 
"  ^vilT      '         -'•!  "Pr*"'*  '"'  P'J^  *«  '^'  "^'^  P''«"ff-  their  .Lo  or 

21^  Act.  «d  as  to  tho  balance  that  wiil  rem.in  duo  to  th«n,  tho  ..id 

'  pmuffc,  the  oppo«,nt.  will  pay  it  by  tho  delivery  of  .todc.  » 
«•  the  23rd  .nd  24th  «ction«'of  tho  wid  Act/',  re^rving  their  m\ 
dtpoeit  en  juUice  of  such  dividend  fourth  I>fl|farcnoe  .took. 

Thy  the  rolling  stock  forms  part  ojT  tho  Xd,  and  is  not  Ibk 
that  tho  mning.  of  the  Company  '« ^re  tho  only  wsets  available  tJ  tne  creditors 

or  tho  Company,  first  deducting  working  expenses,  as  defined  by  the  20th 
:'-ec.H,^„idAct,bat,that  tho  plaintiff.  .„d  other  creditors  are  excluded 

irom  ttMugJn  such. balance  of  earnings  by  the  Act." 


|reoted  by 


creditors 


Tbatiotu, 
"  gaged  Wj 
."  .n  uao 
ind  that 
Qolen  by  ■'l^^on! 
must  go  to  the  said 


IM 


^■^eoeasary  for  tho  working  of  the  road  "  and  ia  mort- 

«^tfr  of  tl^  first  and  Koond  preference  bondholders  to 

"''%Wj^j'ng,  and  also  in  favor  of  the  Province," 

lUing  sto^pi^'  liable  to  scisore,  it  oould  not  bo  mid 

of  tho  said  parties,-"  and  if  sold  the  proooeds  of  the  sala 

■ivileged  creditor.. 
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It 
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"  b««.|,  l^iuod  u  mention  JTh      A         .  '^*''  monej.h^d  na|  Um 

M  •»>  «iUngui.bm,ot  of  tb«  ind^„^n.        '  »''<' «PP<«itioo  which  could  oper.to 
•nhm  11.  *"•  J""'«'"-'''  »'  -  •  b«r  to  the  |,ud  I.g.1  p,o«V«,  »o 

po.t.1  mm„y,.  .„j  their  i2J^    'I!,         """"^  .''J'  **'•  ^'«"P*»y  «<>  obt-ltt  % 
bond.  .„d  p™f„,„„o.    tick  rl  '    """"  *"  ':^''"  *'•'•  ^'"''-'*  '"  «"»'  -  » 

without  .t„.,p.,„.,„ej:c,r:dwit'a::r'7^^  '^  *'"'  ^'"'  "*«  ^'••^ 
^_  ^Hho  .,^.tio„.  J.  nr;  ;j:?i".r' '^.^'r -«• '-  ^"  ^o- 


Thai  tho  lU^tion,  M  to  IK^:,  T  ?*     5"  '^'"*  "^  *»  '^»  ''o^' 

th.t  fln.t  or  .«oond  bondholder  „4  hllJ.'.'in  '  "'"'T  ••"'""«  ^  "'»'' 
«Pon  the  proceed,  of.uqh  .tock  Ihl  -u  m  "^ ''" '''"  «'"'"g -took,  or 
rlghe  to  ..ecu,.,  I„  .  loKr^raer  .r,  '^  'T'*'''  "*'*  *"'»'°'  »''«  P'«i"Mr. 
que..io«  ..  to  the  propeTd  Sa Ton  J^^  "'"•'-<1  =  "«'  oould  the 

"or  th.  „.k  of  the  miou.t^:l\°;,tZ^''  ''"J!"^'"  "'  """'  "•'"' 
tried  on  .negation.  ,uch  ..  thcri.l  ,!^r'^''^'"'^'''r'»  t»'««»«'l'''-.  ba 
cMtor.  inter  ,e  n.u.t  be  r.i Jj  bv  7  I  ^"  "P'^^'''"' '  »''•»  ^^e  right,  of 
♦ioo  r.^  to  th.  di,tr?^uU^'of'»ho  V^^^^  "r""-'  '"^  ^  "  -»-»- 

A'gen.r.l  doaeg.tion  Wu^.Z';;^'"  '"  *''« «'«•"•«  "^  the  .took. 

'  have  complied  with  the  r^^\^2li^Tlt^^r  ^^^^'^^^^  to  .how  th«  they 
1862.  ..  con,pI.tely  a.  tZZr  „„d  t  '^  '^''""  Arrangement.  Act  of 
protection  offered  tLreby  '         ""*'  ''"'^  ""  ">erefi,«,  entitled  to  th. 

be'rlrr^ru^til^t:^^^^^^^^^^  the judgn.ent.ppe.,ed  .on..ho«.d 

intogml  port  of  th.  immoil"  !  ^  "^"''^  "  '  °«'^«-'>'«  »  »«  Act  .n 
It  i.  to  .11  intent.  J^pI^'^^Tr'^'f '"S  '»>'« O-."  Trunk  R.iW." 
fnd  i.  no  more  liable  to  ^^  I^  t  fvT  T  f '  "^'  '""'""*''  ^"^  rf«^ma//o„, 
;t  belong,,  than  the  ^^^T^CmLT^TJ^r^''^  P"'"'^'  ^'^  '*•"' 
boiler,  in  •  .^gar  factory.  *  """'  **•*  '**»  '•>  •  brewery,  or  th» 

The  Honorable  Mr.  Justice  Meroii.i.    k.'        .  -^ 

nst.ce  Meredith,   bcmg  absent  when  the  judsment  of 
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COURT  OF  QUEBN'3  BENCH,  1865. 


^ciS^  *5>  Court  of  AppetlB  i«aft  reoaared/hiagpinion  wu  not  expressed ;  but  his  notes 
icut^own.       "^^^S^t  were  as  ^foHows,  wftourrin^ with  the  judgment : . 
•WwBMk.*      Tho  ground  upon  irKich  I  deem  it  my  duty  to  concur  in  the  Judgment,  now 
about  to  be  rendered,  is;  that  I  think  the  appellants  are  entitled  t6  the  benefit  of 
the  statutory  arrrangement  which  they  have  alleged.     Under  the  statute  it  was 
necessary  in  order  thttt  the  arrangement  thereby  proposed  should  become  effec- 
tual, that  the  Grand  Trunk  Company  should  obtain  the  consent  of  "  three'fourths 
','  in  amount  of  tfie  creditors  o4  the  Company  resident  in  America,  and  of  three- 
"  fourths  of  the  creditors  resident  in  England."  The  word  "  amount"  U  used  with 
reference  to  the  creditors  resideol  in  America,  and  is  omitted  with  respect  to  the 
creditors  in  England.  I  therefore  think  that,  with  respect  to  the  English  creditors, 
,      the  statute  mjist  be  understood  as  requiring  the  assent  of  three-fourths  of  thosi 
creditors,  not  in  amount,  but  in  numbed.  The  respondents,  without  admitting  thig, 

.        ^^°*«.°'**h*'»f  the  statute  ought  to  bo  interpreted  as'lm'eaning  three-fourths  of  thd 
*'"8'"''  creditort  in  number,  even  in  that  case,  the  consent  of  the  proportion/ 
required  of  the  English  creditors  has  not  been  obtained.    According  to  the  paper' 
O,  it  seems  that  the  English  creditorsiare  nine^n  number :  and  the  copies  of 
assent  produced  purport  to  be  signed  by  six  only, 

Glyn,  MUls  &  Co.  are  among  the  six  consenting  creditors;  and  Glyn  &  Co. 
are  among  the  three  creditors  who  have  not  consented. 
With,  reference  to  this  point,  Mr.  Hiokson,  the  acoountont  of  the  Company, 

"I  have  means,  and  have  had,  of  seeing  who  the  creditors  of  the  Company,  de^ 

>  fendante,  were  and  are.    Having  seen  all  the  books  of  the  Company,  and  having 

them  in  my  charge,  I  can  speak  on  the  subject. 

.        «  Having  e»imined  the  Exhibits  B  andC,  fyled  by  theopposantsin  thiscause, 

B,  i    '»  '  J;"*y  *•"»'  ««'^  e»W>>»t»  t™ly  show  who  were  the  creditors  of  the  defendant's 

Company,  at  this  dates  mentioned  at  bead  of  said  exhibit,  in  Canada  and 

/     ^        AnJferica,  and  in  England,  respectively.  ' 

•  "  Therft  were  no  other  creditors  inCanada  or  America,  or  in  England  to  be 

dealt  with  under  the  '  Grand  Trunk  Arrangements  Act,  oii,  thousand  eight  hun- 
H-  dred  and  sixty  two,'  or  the  25th  Victoria,  Chap.  56."  *  .-^ 

And  in  another  part  of  his  deposition  the  same  witness  :— 
"In  the  exbibit  C,  '  Glyn  &  Co.'  figure  as  creditors'of  defendant's  Company 
and  Glyn,  Mills  &  Co.'  also,  but  both  are  one  and  the  saipe  creditor,  ^nd  thr 
:^    assent  written  by  'Glyn,  Mills,  &  Co.'  6overs  the  item  opposi^  '  Glyn  &  Co.,' 
m  said  exhibit  C."  •  '     . 

This,  certainly,  seems  very  slender  evidence  to  allow  so  important  a  oaoe  to 
^  rest  on;  but  the  evidence  of  Hicksob  is  dUtinct  and  positive ;  no  attempt  has 
/  been  made.^  weaken  it,  by  cross-examination,  ^^  to  contradict  itby  evidence  for 

J    V     ^*he  respondents;  and,  such  being  the  case,  it  n%,  I  think,  be  reasonably  infer- 

\    red  that  the  statement  of  Hickson  was  deemed  by  bgth  parties  inoontio?ertible ; 
^        \  which  would,  in  some  degree,  account  for  no  attempt  having  been  made  to  support 

it,  by  the  appellants,  or  to  impugn  it,  by  the  respondents. 
*v    The  main  point,  however,  relied  on  by  the  appellants  was  that  their  right  to 
enforce  their  judgment  against  the  Bajlway  Company  could  not  be  dirfh>rAd  or     ' 


lilli- 


'-^•1!Vfmf^_v^t^,jx^T  ^i'^M^f^^f^m 


ir**'?', 


"thatapro:«:ffi«^w^ 


ore  iPn-  /i  —  ^"'  ""*  proceeds  to  the  pavmen*  ^p  ♦!.  ''  "  ^^  ""P*^  <>* 
rm«t  t  ^'""""^  '•^  *»"«  PO'*™  thus  veS  in  ;».  p*  """-Priw'eged  credit. 
"  »»»y  bo  o-Uved,  of  the  non  priyiwJi  clt^T  ^""'P*"^' '"  »••«  interest, 

wm.  required ;  and  it  cannot  be  a^S  ^  f ' "  """^"'"'**''  ^""'  ''  *^-« 
L^slatureintendedthatthe  non  nS^  1^"""°  the  Un.e  so  required  the 
foix^o  their  clain.s  against  the  wlrof  Sfn?''*""?''"^^  '"'^^  ''»«lb't  to  ^! 

.—  •-••*•«««»«  ■t' Anna  *«  «„«,  i^' IV  ■•"■■i : 1 


1   \ 
\    \ 


"""*'*'""" '•-'«-*wrci.i»..^e;::r:rrxi!^ 


\ 


™  Comf.nj."  '  '  °"*^'»  ^«  I»Jiii«nt  OP  tender  bj 

stockholder,,  and  to  the  c^editore  and  Jf^  'T'"""  ^'^  ""«  P'^ic.  tqthe 
creditors,  of  whom  th^wsZilt:,!  f^icularly  f  the  non-privLJ 

aod  that  the  keeping  o7Tl2:2^'''l'  '^^'  *'''  «""*  "''-''^ »-  ^'o^ 
''-perilled,''the4is,„turerie"  L:«^^^^  •'^d,  should  not'l' 

creditors,  subject  to  its  being  ratifiL  bTtt  "**"  *••"  ■PP*"""*^  «"d  their 

cr^j^^rs,  a.d  of  the  diffeXH  o?  ^0:"^:'*  '^"^  ""^^  »^«"  *•>« 

The  required  cons^ik'  ifi  j  ,i„_  J^  "•"*  creditors, 
tlement  thus  made  ^2^2L^'  ^^^^^^^  given.     By  the  set- 
oxclasiveJy  for  the  benXo^rZ ^  -f  T'  "'*''*  ^«°'P*''^  w«iLtapart 
^gcd  crj^-tors  to  the  extenVo Hh  Xitn^'''"'  ^""^  *'»"'' »— S 
t«  »e  plain  that  as  soon  as  the  J^ofThfrf'"'?'*'^'*^*^^^^    Its'eems 
^  was  g.ven,  witl^n  the  period  Z,Ji  t^ ^^Tf?""^*"^^^  thd  credi- 
binding  upon  the  moWagees  and  bond  hoW    ^       ''^*''**'  ^''^  '^"'^•^'"t  became 
-g  to  divert  the  pdfetal^d  milt 't^^^^         Y^?-"  »bem  frob  attempt, 
d'tors.     And  I  think  it  equally  plaiZtraUher'*"  """  '""^  °on-privLed  L 
"•g  upon  both  sides,  and  upon  all  pa^««  aVtht  S'"*"*  """^  ^"^'^  »^«V  bbd- 
fer..thatih,m5emomenttheposCr/L^^^^  AnI  there- 

to the  non-pmil^ed  creditors  Shev  h!!       ■      ^  "^"'"^  n^onies  became  slcured    - 
-utionJZwise,  with  ^'a^i^ntrP-^'^^/^terfering,  eitherX^' 
bond-hd^s  and  mortgagees.  ^  ^"'  *''''  ^*'«f''«'*''  ^^  the  claims  olhe 

Th^  Legislature  have  declared  that  H,»r        *  \ 

»"th.  poa.1  ..d„ui,.     „^*'^X31rr' '»"*■'<> ''•«»-~l 
•    ^-  'he  ezercite  of  the  powers  thus  veS  "  M  p!  "°-P""'^d  credit. 
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O.T.  BaUway  imperil /the  keepiagopen  of  the  road — 'Which  it  was  the  avowed  object  of  the  Legis- 
"mi'*'     lature  to  secure.     The  proceeding  on  the  part  of  the  respondents  is  also  open  to  this 
sbijw  Bukf"  objetotion,  that  if  it  yiefe  sanctioned  the  non-privil^d  creditors  would  have  all  the 
advantages  of  the  statutory  settlement,  and  yet  deprive  the  mortogoes  and  bond- 
holders of  the  consideration  for  whioh  those  advantages  were  given. 

It  does  not  appear  that  there  has  been  any  want  of  diligence  on  the  part  of 
the  Company  in  endeavoring  to  make  the  postal  monies  aqd  military  service 
monies  available  to  the  creditors ;  but  oen  if  there  had  been,  the  right  of  the 
Bank  in  that  case,  would  be  to  enforce  tlB  statutory  arrangement  and  not  to  de- 
feat it.  Upon  the  whole,  therefore,  I  am  of  opinion  that  the  required  proportions 
of  the  creditor^  gave  their  assent,  in  due  time,  to  the  Qrand  Trunk  Arrangements 
Act  of  1862 ;  that  from  the  time  that  assent  was  giv6n,  the  postal  monies  and 
military  service  monies  have  been  set  apart  for  the  benefit  of  the  non-privileged 
creditors — the  balance  of  whpse  claims  are  to*,  be  satisfied  by  an  appropriation  of 
stock  in  their  favor — and  that  the  non-privileged  "Vreditork,  whose  claim;)  bave 
been  thus  provided  for,  cannot,  in  the  meantime,  enforce  those  claims  against  the 
other  assets  of  the  company ;  which,  ui^der  the  arrangement^  are  left  for  the  satis- 
faction of  the  claims  of  the  bond-holders  and  mortgagees. 

The  right  of  the  Company  to  file  an  opposition,  under  the  ciroumstanoes^ust 
mentioned,  cannot,  I  think,  be  questioned. 

For  these  Reasons,  I  am  of  opinion,  that  the  execution  sued  out  by  the  respon* 
"  dents  ought  to  be  set  aside.  V  « 

The  following  was  the  judgment  of  the  Court  of  Appeals,  rendered  the  8th 
September,  1865 :  ' 

«  "  The  Court     *,*     *     Considering  that  the  locomotive  engine  seieed  in 

this  cause  forms  part  of  the  rolling  stock  of  the  Qrand  Trunk  Railway  Company; 
considering  that  the  said  locomotive  engine  is  an  indispensable  porUoa  of  the 
realty  formingibe  said  road  and  is  in  law  an  immovable  (immeuble  par  destina- 
tion), the  Court  here  doth  reverse  and  set  aside  the  judgment-rendered  in  the 
Court  below ;  and,  proceeding  to  pronounce  the  judgment  the  Court  below  ought 
to  have  rendered,  doth  maintain  the  opposition  of  the  said  Grand  Trunk  Railway 
Company,  and  doth  order  that  main  levie  be  granted  to  them  of  the^^aid 
fleisnre,  the  whole  with  costs  in  bbth  courts." 

Judgment  reversed. 

Cartier  &  Pominville,  for  appellants. 

A.&W.  Robertson,  for  respondents.  "" 

(W.E.B.)  \ 

\ — ' — ' 

7^  Cr^CUIT  COURT. 

■  ■>    '  i   ■  MONTREAL,*)™ SEPTEMBER,  1865. 

.  \  Coram  Badglct,  J.  * 

\         .     '        Brahadi  ve.  Bergeron  it  al.  . 

.  Bbld.— That  the  usiul  delsyi  iMtwaen  wrrlee  of  daelantioa  and  return  of  an  action  moit  bo 
allowed  between  aerrice  of  a  copy  of  dedarattoB  at  the  prothonotary'i  offloe  and  ratnn  of 
'  writ  in  oa^  of  attachment  under  C.  8.  L.  C.  Cap.  88,  Seet^  57. 

In  this  case^  saisie  gagerie  was  issued  on  2nd  May.      On  4th  May  three 

copies  of  the  deblaration  were  filed  at  the  office  of  the  prothonotaiy  for  the  three 
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1^ 


tween  it  and  the  return.     Ward  ™  k    •    ""*/"*»"«'*  *<>  five  clear  dajs  be- 

>  Kitchener.      The  plainUff  r^J^d  Tha?""'"''    .V'  ''"™*'  "«'  «»"»4  v-. 

-aid  be  n.ade  at  the  office  ^fte  ^ 'rZ  "  "'''''  ''  '""^  '*«''"*««'> 

•fter  the  service  of  the  writ  LLrrr".'^  T  '"^  *'■"*  '•*»''°  *hree  days 

Per  Curiam     The  U.        ^T  ?**"'«''' •*''^''»'»  ^«'«t'<>''- 

prothonotaryCiffi^'   '::ra:Vbel^'^^^^^ 

allowed  „  prescribed  byhe  lo^l  n    ^  "  «erv.ce  there  must  be  the  same  delay 

The  time  of  servic^n  thL  cai        !  1     f  '^'  ^'**"*"  ^"  '^"i"^''  generally 
mainuined.*  """  ""^  """^  *''«'•««'■•«  »>«  h^'d  short,  and  Ue  exception    ' 

^«yifeZ^y,forplai„Ufl5,.  ^'^*?'''««  *'« /«mc  maintained. 

/>c  Xormier,  for  defendanu 
(J  P.) 


;  >,1' 


:^ 


*  SUPERIOR,  COURT. 

MO.VTBEAL,  30th  SEPTEMBER,  1865. 
Coram  Monk,  J. 

No.  1110. 
HBLD-Thatinan     tl  ^"P^'^'^l  y»' McDonald. 

the  7tb  June,  i,  .  Jegi  «,r.Joe  of  the  dSauL  '^^1"*."  '"  ""'  P'^'honofry,  office  on 
between  the  «ervlo«  .nrf  .^...._ "  -  !  T'T*"°"  ««•  defendant :  aAd  that .  h«i.„  „r.  ™  1  " 


♦Vr/.  ."''"^"'"eof  «he  declaration  birHo„ru.T  ''  *""  wuniable  on  12th 
the  7tb  June,  i,  a  legal  wr.ice  of  the  dSat^on  rnl"*."  '"  ""'  P'^'honotary,  office  on 
between  the  «.v.ce  and  return  of  de^Sil^U  "„«  ^"2  ''  ""^  ""' '  "«'•'•'''«•"  ^^' 


m.       ,  .   ..w  .  """""^"onundt  required.  -, -~-™,. 

the  declaration  on  deLan  fby  dZuLTt     T  'T  ""'  '^'^^^  *  ^P^  '^ 
Jiobertson  A&  W  for  ILa  f  *?    T^  *  "»  ^^e  prothonotary's  office. 

taining,  that  by  tw^;^'  dtlarS  "t'n  '  "  '^^."^'^"  «  '«/''-«'  --- 
required  .  delay  of  ten  c7ear1avs  Lt  tu  "  '  '"'' '"  *•"«  Superior  Court, 
While  the  statute  (Con  .  t  .  rC^^fc^^^^  ^''^  '^^""^  '"«»  ^-t 
the  declaration  after  the  ficTv  ce^^f /h^  '^  C'  ®'°''  ^^^  P*''"'**''*  the  service  of 
tained,  there  was  no  Ibrc^atZ  o  theTIl ' ' "  '  "^  '•"^^  "  "'P'"'  »•-  «>««»  oL 
clear  days  previous  to  t^Cu  „  Tllrh"'  V  J  l*"'^"'*^  '«  «-«^  *«" 
the  declaration  on  the  defendan  in  the^rlnf  "!•  ''^•^''"  ""'  '*^'  "™  ^^ 
Which  it  was  deposited  in  tl..  ll^^l^'Tlt  '  '7""°'  "«  ^'^^  ^'^  »» 

previous  to  the  return  day.  Wardt%l  ""  Tr  ""  '^^  ^''•'  ^^^  '^"^  •'"•y 
the  delay  between  the  service  and  1  ;.f  /'  t  ^'  ^'  '^'''^''  ^8.  Even  ff 
*he  service  was  neverthZ" J  t^.^^  rwL  ^''Vt'T'"  '--«-»*, 
ment  in  the  prothonotary's  office    whT  1  "*'  ^y  depositing  the  docu- 

therefore  the  sheriff  ibn^  couTd  n;ake       '  ffl  "'\  '"^^"^^'^  *«  ^he  sheriff, 
defendant.  ^  ""''*''  '"*"«»»  "e^viee  of  the  declaration  on 

""  /■■■  . 

•  Thit  deeWon  is  non^  in  appeal. 


2hil 


«  "vrtf^fiTmnm'Wt^^p^K  '~V- " 


Bapbad 
MeOoMld. 


I     PophamfJStx 
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i 


^ophanifW  plnntiff.    The-fjeimission  granted  by  the  6Tth  aeot.  of  the  83  cap. 
•f  Con.  Stat.,  was  a  privilege  granted  to  the  plainUff,  not  to  the  defendant.    All  a 
lefendant  muld  req^ijre  in  an  ordihary  case,  is;  (hat  the  service  of  the  declaration 
•e  made  aflleast  ten  «ear  days  previous  to  the  return  day  of  the  action ;  there  i* 
10  requirement,  thai  the  declaration  shall  be  served  along  with  the  writ.    If  the 
lefendanfs  pretension  is  correct,  that  where  a  capias  has  iHSued,  there  must  still  be 
/an  interval  often  days  between  the  service  of  the  declaration  and  the  return,  there 
would  cease  to  b^  kny  advantage  to  the  plaintiff.      The  section  can  only  be  in- 
terpreted to  mean,  that  where  a  capias,  &o.,  has  issued,  not  more  than  ten  clear 
days  need  elapse  between  the  service  and  the  return,  and  that  wh^re  that  deloy 
haa  been  given  on  the  writ,  the  service  of  the  declaration  may  be  made  at.  any. 
..  time  within  three  days  after  such  service  of  thfe  writ,  if  made  in  term,  and  eight 
days  after,  if  made  in  vaci)^tion.     The  case  of  Ward  and  Cousine  was  inapplica- 
ble to  the  present  case,  bopautte  there,  the  declaration  had  been  penonally 
served  on  the  defendant  after  the  service  of  th^  writ,  and  after  the  expiration  of 
the  ordinary  required  delay.     Had  the  decarution  in  this  case  been  deposited  in 
the' office  of  the  clerk  of  the  Circuit  CoArt,  in  which  the  actiod  emanated,  accord- 
ing  to  the  terms  o^the  statute,  instead  of  having  been  personally  served,  would 
have  been  sufficient. 
Per  Curiam.     The  service  of  declaration  in  this  case  is  sufficient. 

n    ,         ,«,...»  ^xc£ption  a  la  forme  dismisse^l. 

iiopAam  J.,  for  plamtiff.  .      y 

Jiobertton  A.  &  W.,  for  defendant. 

(J.P.) 


MONTREAL,  29  AVRIL  1865. 

Coram  Berthelot,  J, 

No.'^l. 
%  E.  LBCLBRE  ET  AL., 


Dbmbs, 


i  '  J.  L.  BEAUDRY  ET  AL., 

Dams. 
JUOB  :—!<>.  <tue  I'action  en  retrait  luccessoral  ii'«  point  Ilea  qiuwd  la  ceMion  a  eu  pour  objet  une 
part  fixe  et  dAterininie  dang  un  immeuble  certain. 
2°.  Qo'un  droit  ne  pent  etre  con8id6r«  oomme  litigieax  qne  qnand  11 7  «  proc^a  mu. 

Les  demandeurs  ont  institute  une  action  centre  les  d^fendeurs,.  en  fdvrier  1858 
eiposant  que  par  oc<e(fe  donation  in  14  mai  1827,  Marie  Josephte  St.  Gtermain^ 
veuve  J.-Bte.'Castonguay,  donna  a  son  ^Is  Frs.  Xr.  Castonguay,  la  jouissance  et 
usufruit  de  trois  immeublcs,  pour  la  propri^t^  en  passer  k  ses  enfants ;  dans  le 
cas  de  mort  du  donataire  sans  enfant^  la  jouissanoe  et  usnfruit  deoes  immeubles 
devaient  ^hoir  a  ses  frAres  et  soeurs ;  et,  avenant  le  d^^s  de  ces  demiers  avant 
le  donataire,  la  propri^t^  des  dits  biens  retoornait  &  leurs  enfants  n^s  et  &  naitre, 
pour  etre  partagte  entr'euz  par  soufshes. 

Que  par  one  autre  donation  du  15  mai  1827,  la  mSme  donatrice  o^a  &  Julie 
Castonguay,  sa  fiUe,  la  jouissance  ct  osufmit  d'un  autre  immeuble,  anz  mdoies 
daiises  et  conditions  que  celles  renferm^es  en  la  donation  dn  14  mai  1827.  - 


',-V 


■'^ffc  ^-pr-'*.t-*.^e5s^^^ 


.'V 
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Julie,  ^r..cor.X..i.rjZZ7il!T'f'^  *'"*  '>"»'•  •-&«*.  vi,.„^.  "--'•»-. 

Que  par  ac^M«  24  et  28  jailleriU  1    ?      '^^  "" '''^  BenJMnin,  d 

tonguay,     ec.d.et  vendue, 'S  '     ' 

ra.enl  avoir  dans  les  dita  immeublTe„ "?.  .  °'''  '*  P«5tention»  qu'iIapo„r 
que  »  droit.,  ont  pr^tendu  les  rd.nS.lIL"  'f.  ''''  "'''"  ''^  donationX 
««*m  de  ohacuD  des  dits  i»ruC  7.^'*"* '''""'  "»  "«"  '"A""  da  tiZ 
naires,    qu'au*  d&jA«  ^«  vT    .      '  ***"«•»  prendre  DoaseMinn  i  .    * 

Tni«ni.»-  >.   .  °®  J^r^ncois-Xavior   C»MtL„         vomsnon,  les  cession- 

Jobephte  Castonguay.  /  °'   Oastongnay,   Pferrjj  fi,    ^eclero  et 

Que  par  arte  de  cession  diy  90  :    11  ., «. 
-i.ii.teT,,6t.ntlesa.r3el^^^^^^^ 

Quele8defendear8  8ontL„^r«Ai  •     J 

nuscessionnaires,Avilprif3^^ 

de^xeret  trac»sserlesdL:dlt'"'««--f 

des^njMcer  dansles  affaiL  de  l^l^Z^LTf  T^'^''  '«»  *^  '^^f«"de«rs  ^ 

ontoffert  par  acte  d'offrj^  34  flSssS  T^^uay.  les  dits  den.a„de«rs  ^ 

dites  cessions,  et  U,  conduent  d.  oe  w    .  .    /  *'*  '*"  wmbourser  da  prJr  d«. 

fontqu'ilsentendentretraxrLrfl      k"'^''^'*^'""''^^'*'^^^^^^^^^^^ 

que  les  d6fende«„  ont  ocq  Js   e^vtru  7^^'  '""  '«•  '^^'^  <»«>it«  -u^ 

des  demandeurs  soient  dShLll        ?'"?'*«  "'^'^  <>«  session,  que  iZ^^ 

-te.d,,aiq„.np,eira1te^^^^^^^ 

P«rt  dea  j  t,  ^^j^^^  f  r  ^^^  et  consentir  cession  ou  trans 

d^lM  pass^,  que  le  juge^enil  intei^lJirtT,      i*"'""«'«"".  «non.  et  le  dit 

lH»,defendeurso„toppos^Le22.    T 

-yensinvoqu^il-appnett^^^^^ 

I  •  Le  retrait  succetaoraJ  nLf  «  '*^  suivants  : 

3  .  Lm  (Iroil.  dool  I.  mbnmuL  T7 


"^jiwap^ifTw-; 


ii 


COUR  8UPERIEURE,  1865. 


I<Ml«ro 
Beandry 


etai.       A  I'auditioD,  sur  la  difenu  en  droit,  lea  pointa  auivanta  furent  diaouttfa  par 
et  ki.  IcB  partiea. 

^  'Roy,  do  In  part  des  difcndeura ;  I'aetioD  ^tait  appel^e  danai'anoien  droit, 
Retrait  de  Hubmgtition,  Retraii  de  cohititier,  Retrait  do  bientiimce,  Retrait  d'm- 
flivmon,  et  se  nomine  dans  le  droit  moderno  Retrait  luccemoral. 

Voir  Pothier,  vente,  p.  883,  657,  nos.  624  «t  seq,  p.  682,  684.^- 

"  Proprl6t6,  T.  4,  p.  488  et  wq. 

"  Oonationa  testaraeataires,  cb.  6,  see.  3  §  2,  gee.  3  §  8. 

Proudbon,  usufruit,  no.  983. 

Lebrnn,  BuccesBiona,  liv.  4,  cb.  2,  860.  3,  no.  66,  p.323. 
Serrin,  plaidoyer,  104.  ' 

Oayot,  Rifip.  vo.  Drolta  BiicceiBifD,  p.  693,  c.  2,  art.  2. 
I    "         "     yo.  Retrait  de  cofacrUier,  p.  414. 
J   "         "     TO.  Retrait  de  cot&iunioD  ou  d'indirision,  p.  415. 
Louet,  T.  1,  Let.  c.  p.'16.|,  no.  13. 

.Mornac,  lur  la  loi  a6  anfM<a«io.  _     .  _iA     , 

De  Salriat,  "i^  1,  p.  194  et  aeq.  „ 

Dnparc  Pdullain,  T.  4,  p.  66,  nos.  84  et  86. 

Tbullief,  T.  4,  nos.  433  et  seq.     "  ,  .       ' 

lloplong,  vente,  npa.  226,  983,  986  et  seq. 

»        Boci^tt,  %.'2,  no.  1069.  '  » 

D^lvincourt,  T.  2,  p.  45  et  notes  sur  p.  45,  p.  136. 
Cnabot,^  successions,  T.  2,  p.  319. 
Boijquet,  T.  2,  181. 
'        Marcade,T.  3,  p.  212  8urart.  841. 

I't.  Ce  droit  fond^  sur  deux  lois  romaiaes,  per  diversfin  6t  ab  anagt'aaio,  n'a 
jamais  exists  ici ;  on  ne  le  trouve  dans  auoune  loi  en  force  au  parlelment  de 
Paris ;  deux  ou  trois  arrets  admettant  oe  droit  au  parlement  de  Paris  ne  peuvent 
constjtuer  une  jurisprudence  ;  d'autres  arrets  sur  la  matifire  sont  postdrieurs  4  la 
.  date  de  I'^tablissement  du  Conseil  Sup<$ricur  de -Quebec  (1663)  et  o'cst  en  vain 
que  les  demandeurs  libs  invoquent  comme  formant  une  jurisprudence  que  doivent 
suirre  nos  tribunaux. 

GuYot,  RSi.  de  cohlritier,  p.  414.  "  Ce  retrait  n'est  pas  admis  partout.;  il  y  a 
"  bien  pes  provinces  oCl  il  n'est  pas  reoonnu,  etc."  Bcnoit,  Retrait  sucdessoral,  pre- 
face, pi  III.  "  La  legislation  ancienne'n'avait  point  de  dispositions  formelles  qui 
l!li  "  constntuassent  ce  droit,  etc.,"  et  p.  10,.  etc. ;  "  cette  faculty  n'est  pas  moins 

"Jbndee  en  droit  comiaun  dan»  Us  pays  de  droit  icrit.'* 
'{  En  instit&ant  cette  deniande,  les  demandeurs  tentent  d'introduire  en  ce  pays 

Un  droit  qui  n'a  jamais  4te  exercd  devant  nos  tribunuux,  qui  tend  tk  restrcindre 
etlimiter  la  liberty  des  conventions,  etqui,  en  oela,  eiit  contraireiL  notre  droit 
public.        •  .  ■         ■        . 

'     2°.  En  France,  le  contrat  intervenu  entre  les  ddfendeurs  et  leurs c4dants  n'aurait 

pas  donn^  lieu  &  I'exercice  du  retrait. 

—-^  lis  ont  cddd,  non  pus  des  droits  en  giniral  dans  une  succession,  mais  une  part 

~~^r-~eertaine,  fixe  et  diterminie  d&na  trois  immeubles  ddsign^s  sp^ialement,  savoir: 

pour  obaque  c^dant,  un  tiers  indivis  dans  \ui%  indivis  de  ohaonn  .de  ces  immeu* 

;    ,  ..       ,        bles;  les  eessionnaircs  ne^fpOurront:.  ^  I'ulde  de  cette  cession,  a'inimiscer  dans  les 

*      k  affaires  dc  la  fatnille  Gastohguay,  ni  dans  la  succession,  pour  savoir  de  quoi  elle  se 

'. '. ■-•: : : '. »_:^ ^1 — ! 

. . , . ; , , . ,-J. , 


•"'^S^  "  '    6.«t7^"/rf-  p*^^'^ J,.,  ^-^-"» 
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vy 


■^■l 


uompOM,  Di  p<$o<Strer  les  seoreta  de  oette  f.mille  •  Jl«  „'...-«  »  •"      T"^ ~ 

<iaW  p.rt  certaine,  Ji^  ei  «i««W  Jdao.  t'  IVubrj  J'""' '  ''"'"""  '-^-»«- 
pr^ia  .otionnW  .coords  q„.  pi„  Eloigner  unZnl.  ^"t**^   !'  ''  — -^5^-. 

re  d'un  guart,  d  W.  d'ane  SLvhT        ""'  ^"""'' '  """  '«  «'«^o»n«i- 

-on.i.i„„e'de^uee.'i:;?;rd^^t;r"ef^^^^^^^^  " 

.  ptpiert,  pour  oonatater  le  quantum  de  I.  Tr^r  n '  ^    "*°"°"  **»«•  '«« 

Guyot,  vo.  droits  mcceui/a,  p.  654  o  1  "!>o  „...  i  ,      , 

"«.  boment  a  dea  h<$«tagea  co„Dua  le  ^^l/  -^  '^°'  '*"  '*"''*"  ""^^-^i* 
''  de  la  cession.  j>nT<>eq^onn2  l^T?"""?  P*°*  ^""''  ^^^  *<>«  »'«^"t.ge 
"famille,  etc."  '^ /^""""  ''  °«  '•«'»  P»««  de  p^n^trer  le.  aeoret.  dW 

JurerKl.r,Teiite,T.2,p.369,436. 
Marc«d6.«ur»rt.841,no.309. 

Mwlta,  Queat.  de  D.  vo.  Retmlf  auccessoral  p.  269 

I^eprtfie,  centorie  lOOdme,  p.  297 

j;«»^JT.5,p.3«,„tH<l0. 
Mallenlto,  sitr  le  m«me  ut  ITOO 
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Uci^H •!.  ^.  -4.  />)rio*  de  la  p«rt  dot  domandeara :  lea  d^raodeara,  <trangora  4  U  (kmiU 
BMa<u^,t.i.  «•  Ca.tooKu,.y,  ont  «oheUS,  dea  hdritiara  Banjamio  Caalongua,,  leura  pr<t«ntiona 
dana  lea  biena  donn^a  H  charge  de  aubatitatioD  par  Mine  OaatODgfaay,  lear  gnnde- 
mAre;  oea  prttentioiia  ne  aoat  autre  choae  qae  dea  droit,  nieeesn/,,  d«  plaa  ila 
•ODtooDteat^  et  par  oonaAjuent  liligieiix;  lea  demandeara,  qoi  aoat  appel^p  4 
U  aabatitution,  ont  droit  de  a«  faire  aubroger  auz  d^rendeura,  en  lear  remboarMot 
'   le  pnx  qu'ila  ont  paj4.  - 

1°.  I^  n»«rait  auooeaaoral  »  liea  en  ok  pay.,  ]ora  mtme  que  lea  droits  o^dft  ne 
aontpaalitigieuz. 
Lebnin,  des  tucM*.  llr.  4,  obap.  2,  aect.  3,  no.  M^p.  333 

Merlin  R6p.  to.  droiu  succMiifa,  no.  |,  p.  339,  no.  9,  p.  840.  >t 

N0u»e»u  Denixart,  to.  OeMion  de  drolU  lucceaaUk.  a.  IV  p  SOT 
Locrt,  T.  10  p.  207,  No.  69.    K<poa6  de.  motift  de  I'art.  841,  par  Ohabot. 
Bouijon  T.  1,  no.  41,  p.  766.  /  ,i»  vu-uu.. 

2«.Ce  retrait  peat  a'exeroer  lora  mflmVqu'il  ne  a'agit  que  d'un  immeuble  ap^ia. 

lement  d<58ign<5,  et  mfime  apr^  partage  de  la  aucoe-aion,  aurtout  ai  biena  vendua. 

'    quoique  ap<Jcialeaient  diJaignA,,  edbraaaent  tous  lea  droita  aueceaaiAi  dea  o<$dant8. 

LebHin  dea  auo.  liT.  4,  chap.  3,  lect.  3,  no.  e»,  p.  323-4 
Cbabot  com.  dea  eno.,  T.  2,  p.  324,  no.  9. 

DelTincourt ,  T.  3,  p.  136,  No.  6,  2me  partie,  notes. 
Dalloz  Rec.  p«r.  1836, 1,  170, 1,  3me  ali6na. 
"       "        "    1830,3,66. 
"       «       "    Wte,  1,212. 
DeneTera.  J.de  caeaation,  1809,  3,  9. 
Birey,  1881,  2,  384, 

Mfime  pour  lea  biena  eoivmnna.  ^ 

>  Duparc  PouUato,  T.  6,  p.  388,  no.  8. 

NouT.  Oenicart,  cession  de  droiU  ane.  i.  4,  p.  399. 
Ooyot,  Rip.  TO.  droits  snc,  p.  366. 

3».  Ceux  sar  qai  dea  drotU  lUigieux  ont  6U  c<Sd«$a  peoTent  ae  faire  sabroMr  k 
1  acquireur,  en  lui  rembouraant  le  prix  qu'il^  pay^  lors  ufioie  qae  oea  droits  ne 
aeraient  pas  auccesst/s,  v^ 

Pothier,  Tente,  nos;  683,  4,  690, 1, 3, 697  et  996.  / 

Dnparc  Poullain,  T.  8,  p.  379  et  seq. 

Pocquet  de  Lironidre,  liv  6,  Reg  8,  p.  663. 

Cbardon,  Dol.  T.  3,  p.  602, 3.  ,  , 

4°.  Cela  a'applique  aux  oessiona  de  droits  immobiUers,  oomme  sax  oessions  de 
er^anoes  et  de  droits  mobiliera.  ^ 

Pothier,  Teote,  no.  693. 

Troplong,  <<     no.  1001.  '  t 

■      Brodeau,  Let.  0.  ehap.  13,  p.  183. 

Cbenq,  3me  partie,  Qnea.  99,  p.  389,  390. 
Lamoignon,  T.  3,  p.  169. 
\  Pocquet  de  Lironidre,  p.  663. 

,   6».  L'on  reconnatt  ordinairement,  par  Vactt  mfime,  si  lea  droits  oM«  sonfc 
litigieuie. 

HerUn,  B«p.  TO.  droita  litigienz,  no.  1,  p.  380.  Ed.  Beige. 

Troplong,  Tente,  T.  2,  No.  996.  ,' 

DuTergier,  Tente^  T.  3,  No.  379. 

Dalloa  Rec.  p«r.  1836, 1, 170.  /'_ 


#= 


A 


:V. i^:- 


:*;;: 


'  Trirt»r  *7*WT5^^^*^%' 


ADO.  D.n  «,.,  ,0.  drolU  IIU,,.' J,  ^  lag...,  -  ^^ 

<i«po«iUon  nouvcJIe.  '^'^        "^  "«'' «»«  wde  civil  .  intwduit  un. 

Polhl.r,  rant.,  no.  M3, 4.  ,  , 

Considtfrant  nna  iIm  a^  t  . 

pa«  .IMgu^  ou  p«Jtenda.  p.r  le.  dlJ '/       i    <J^«"»deuni  en  oette  owae.  il  n'«it 
droit  ind^temin.  danale  aut^l^^ilT  J     ""^f  '^  ««ion  n'oat^pai  n„       > 
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8UPBRI0R  COURT,  18(IS. 


MO!(piKAL,  3iM  OOTOBKR,  WO;}^  ^ 

»  ('"ramiADOLMr,  J\- 

Nci.  IKt, 

'  MnrfarUin*  ?•.  Ljfneh. 

lllLps-Thal  wh«.r..  lU..  Mill  «»f  »  ptrty  orl«lii»llr  «iTMl«(t  UDdtr  k  rVipttM  od  r(i|Mii<fan</itm  hav* 
cauiifd  him  to  bo  ImprlioiuHl  unil«r  •  writ  of  ftmlminU  /tar  eitrpt  Imuih!.*!  tlioir  MfitanM^ 
In  oraerthat  ha  •liaulU  un<l«r|o  tha  Impriionmant  ImiHMMt  aa  a  |iUDlihni«nt  undariub- 
•.•ollon  for  H*o.  13  of  oh,  117  of  Iba  Con.  HUt.  of  I..  <;. ;  tha  ball  oannut,  lor  that  r»a^n       ' 
■loMf,  claim  that  their  ball  tmnd  tbouM  b«  aanovllad  autffillMbarnad. 

This  WD*  a  petition  bj  tlio  bail  of  tho  dufundunt  who  was  origiatlly  umatod 
under  a  writ  of  capiat  ad  rciijM}ndemluiH,  olainiiDg  that  their  bail  «bond  ihould    " 
be  Ci/nccllcd  and  diHchnrgo^y        . 

The  defundttUt  hod  noKlccted  to  fjrio  the  atatenient  required  by  nootion  12  of  / 
ch.87  of  tho  Con.  Stot.  of  L.  C,  in  con8o<iuonoo  whereof  hu'had  been  oon4oiune^^~  ' 
to  a  certain  term  of  inaprixoninont,  under  sub-seotion  2  of  said  Seo.  12.      „  \-"^ 

Tho  plaintiff  not  hovinn  Hucooedod  in  finding  the  defendant,  tlie  bail  oauMt^ft^ 
writ  of  conlrainlr  par  corp»  to  be  issued,  at  their  own  instance,  under  which  th^ 
defendant  was  arrostod  and  iniprisoDed  in  tho  common  gaol  of  tho  district.       *"    •  „ 

Tho  bail  now  claimed  to  bo  released  from  further  rospon^jbility  under  the 
capiat.  '  ■  I  \  . 

Per  Curiam  .—It  is  quite  impossible  to  grant  tho  present  applioa^ri.     The 

defendant  is  undergoing  imprisonment  its  a  punishment,  and>i«  In  i^o\  sense  i» 

custody  under  the  writ  of  Capiat  \id  TapomUndum.  Wbetlb^be  hs*  been 
placed  in  confinement,  at  the  special  instance  of  the  ball  or  notPlti^H  not  aflect 
tho  question.  To  get  rid  of  their  reflponsibility  tho  bail  miiS^  surrender  tho 
defendant  in  the  us^al  way,  and  I  cannot  hold  what  has  been  done  as  4  surrender 
in  discharge  of  the  bail.     The  petition  is  therefore  rejected. 

a      »       n   .         ^  ^  Petition  fejooted. 

Strachan  Bethune,  Q.  C,  for  plaintiffs.  " 

Doutre  Sylkmtre,  for  the  petitioners. 

(8.B.) 


■\ 


MONTREAL,  31gT  OCTOBER,  1865. 

Coram  Badolet,  J. 

No.BM. 

Macfarhneet  ah  vs.  Bdl,  and  Dou^ll  et  aL,  T.  S.  and  Burnt,  Tiert  Oppotant 

Hkid  i-V.  That  an  official  aailffnee,  andor  the  inioWent  Act  of  1864,  has  a  right  to  claim  and  be 
paid  aa  a  lter$  opposant,  a  lum  of  money  depoaited  In  the  bandi  of  the  prothonotwy  by  a 
litri  tMsi.tner  iadgmmt,  la  mueotiaiii«  arret  avantjugtment. 
2^  That  the  plaintll»  In  tuoh  a  caw  bare  a  lien  for  their  eoata  pf  attachment  up  to  the  time 
ot  the  publication  of  the  attachment  under  which  the  official  aaaignee  waa  appointed; 
the  rlKhi  to  be  paid  which  will  be  leaerred  to  the  plaintilK  la  the  Judgment  awM^g  the 
moneys  to  the  offloial  awlgnee.  J     i«       »  •waramg  me 

This  was  a  petition,  in  the  nature  of  a  tierce  opposition,  in  a  ease  commenced 
by  saitie-an^et,  en  main  tierce,  fyled  by  an  official  assignee,  under  the  Insolvent 
Act  of  1864,  claiming  to  b?  paid  a  sum  of  «149.84,  which  ha4  been  deposited 
in  the  hands  of  the  prothonotary,  after  the  judgment  liaintaining  the  taitie  arrtt. 


'.>'\:-- 


1 . 


r^w^H^  " 


7"^("**  S'^T 


\W'''''W''' 


■fwk^^ 


•/ 


u«u. 
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of  I'.bruary,  1865.  *"  **^  P*^"'  ""-o  »"•  iuaed  on  th«  8th 

by  prlril«go,  .„d  ,h.t  th/o,d,7  tor  h!  '"'"'  """'  '^"  ««»«  '»  the  ca««, 

•houJd  be  .abject  to  .uch  cCf  '  "  ^'^'""'"  "'"  »''•  -^-J"  »«  the  »^-^":: 

Jittkunr,  Q.  C  —for  *>..  #  ■ 
-nt  «f  the  .«i- e  w-t    e^;  I^:'":;' 1  'I'"'  •"«  «^-»  ^f  the  .pp„,„, 
the  d.toof  the  -tuohnient  under  wLlr  ''  '"  ''"""••"«  «»  ^im,.,  of 

deported  „.u.t  be  paid  to  the  .iignee  ^  ordt';;"'  r""'"^^«'«««  "'e  monie, 
•according  to  I,w.  «"'*'  '"  ""^^  "'"« »•<>  '..|^(.t  distribute  theu. 

/Vr  C7„ruim.--Thcro  con  b'e  no  doubt  th«f  .K 
Kronted,  but,  m  the  plaintiffn  «re„ti  l^d  1      Tf' "' '1"  ^^ 
vent^CWt  for  their  c^st.  of  atrhC'Tor.';"  privilo^o  i„  the  in.ol- 
of  the  atuchment  i,,uod  under  the  A^t  I llV,"      "^  'i  '"^  "'"*  P"^''-''"" 
accordingly.  ^  ^  ^«'  *  "''all  r...«orvff  the  plaintiff-,  privilege 

^"  <^  -t«n»,  for  plaintiffH.  Petition  grnnted. 

(8.B.)  ""*'  V-^«  for '««•»  oppis^uu. 


MONTREAL,  SOth  JUNE,  ms. 
.      ,  Coram  MoNk,  A.  J. 

So.no, 

"•tD     Th.ttbe  ^       ^""^"^^"'"f'^o  Barber  Hal.  '  V 

•  lowed  to  issue  in  the  case  not  h.v  n^^         ""^ '" '^' communion ro^alire 

i«  diligMw  b  i„„^,    ,,,.  ^3^  °°  '.'"^^  'k"  J«f«.J.nto  in  .riltog  to  ^ 
•f  .».ld  in»ribe  «,.L«  r^Z;^'" 't°''  "'• """  "  •'°'"'''  "•  P'"" 


in 


/, 


-T^ 


T^ 


Tmsllattl. 

ft. 


yf 


Ktaring  mt  $Up»  mkitUirr  Aa</  A««n  tuiaptml  l,g  (A«  <Uf*ndami  to  avail  iKm- 
fWiNM  «/  lA^  Arn//f£  «/  M<  or,Ur.  And  h«  iurtlMr  odl«d  tiM  alUntioa  of  tb« 
C!ottr»  to  th«  fMt,  th«l  th«  Rninting  of  tb«  motioa  would  luivt  th«  •thai  of 
|i»lB«  tho  dofandanU  th«  b«n«llt  of  th«  dalay  whioh  maat  naturallj  a««ru«,  by 
m«ua  of  th«  iong  vaoation.  until  Saptambor  torn,  without  anj  lagal  aaauranoa 
thai  tha  oommiiaion  would  avitr  Imiu«  at  all. 

thhifrtion  (  William),  oont«iid.)d,  on  bahatf  of  tha  defandanta,  that  as  tha  earn- 
miHton  rotate jraoottid  not  p^iblj  h«v«  bean  ralarned  from  EngUnd  by  tha 
21at  IniiUnt,  tha  faot  of  no  alc|i  hajriOK  bean  Uken  lowarda  iaaaing  it  WM  not 
of  itaelf  luffioiont  to  antltla  Iho  pUiotiffa  to  pnlbaad,  aa  If  no  order  had  baan 
granted.  Ha  noreorer  aaaured  tha  Court,  that  h«  aarioualy  Intended  to  take 
out  and  would  Uka  out  the  oommlaaion  and  proaeouta  it  with  affaet,  and  that 
the  failure  to  do  ao  «q  far  waa  i«.I«ly  attributable  to  hia  having  been  prevented,  by 
profoaaional  oooupatipn,  fVoiu  atU'uding  to  the  matter. 

/V  Ciiriam.--Under  the  oiroumaUnoea,  and  in  view  of  the  peraonal  aaan< 
ranee  of  the  defendant'a  oounael  that  tha  oommlaaion  la  aerioualy  ioteodad  to  be 
axoouted,  the  motion  to  diaoharKe  the  inaoription  for  hearing  on  the  narita  ia 
granted,  and  the  iuacription  ia  aooordjngly  diiwharged.'*' 

Motion  to  ^iaoharge  inaoription  granted, 
Strathan  Bethune,  Q.  C,  fbr  plaintifla. 
i)    A.  lb  W,  Hobertion,  for  defendanta. 

(8.B.) 


MO.VTRBAL,  APRIL  Ird,  1864. 

Coram  Bibtoklot,  J, 

No.oas. 

Ireland  vi.  Maumt  t^nd  Ducheinay  ei  vir,  T.  S. 

«JILD:-Wh«t»  •  wife  MporA  dtbitm  tnm  iMr  hubud,  curUm  on  trade  aad  oommwM  throaah 
her  htufiend.  authortied  m  her  acent  to  Ihtt  einiot,  under  power  of  Altomev,  the  Mid 
hui^d  nujr  be  examined  aa  a  wl^oeaa  agalnat  hli  wifki. 

Here  the  declaration  of  the  Tiert  $am  waa  oonteated.  She  carried  on  trade 
under  the  stylo  of  Cuvilier  &  Co.  Her  huaband  being  examined  by  the  plainUff 
Btatcd  that  he  waa  acting  under  a  power  of  Attorney  from  the  garnishee  to 
manage  her  busineaa,  and  that  ho  conducted  her  buainesa  for  her.  ObjecUon 
was  made  to  the  examination  of  the  gamiahee's  huaband  as  witness  against  her. 

BiBTHEtOT,  J.,  overruled  the  objecUon,  remarking  tlvat,  in  this  case,  the  ho»- 
band  was  the  duly  appointed -^gcnt  of  the  wife,  and  alone  aware  of  the  matters 
in  contest. 

John  L,  Morrit,  attorney  for  plaintiff. 

Carrier,  PominvtV^e,  arte?  .0«touraay,  for  garnishees. 
■   (J.b.  M.)  '         \    \ 
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l^liT  OF  QUBKN'8  BBNCn. 

'         Cioww  8ioi.  \ 

««0NTRIAL,  3011,  OOTOBUk  imj, 
CWnw   MONDELIT,  JV 

W.U.  "l".  »ol"t^«;  tltlt!  "'^  '"""r  "'"  ■«'l"  !>»'  "PO.  ll..ir 

'" ,  '^^?"'■  "O  «"•  ".»  M«»i»g  oXjfdlu.  o'oST ',°  '^T'  ''•■»^  '  • 
Th«  Court,  in  coimequcDoo  of  .1^  Oolob«r,18(i8, 

;; iM»rg„ .to„, .„j ."•'j;  f  t  LTrr °J '^' ^"'^ '° •'»-'". 

"-"ndlhoir  .ri.l  „  Ho  «"  ^1  „,th-    n  ""'°"'  """  »'  """P™!  to 

■■.i.b«..fu«h.,o*„CKrCourt  '  "  "°""'  '°'°°'  ^  ^  -"^J 
^- ^.  Aimwy,  for  the  crown.  - 

-». />ei;/m,  for  defendants. 
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SUPERIOR  COURT. 

MONTREAL,  9™  JfOVBMBER,  186&        ,        ' 

Coram  Monk,  J.  ^        . 
In  Chambebs.  ^  ' 

i:*  i»art«  WAYNE  W.  BLOSSOM, :«<  a/., 

PttmtK^tfor  0rit  qf  llabetu  Corpu*. 

a«LD :— lit  Th«t  nndor  the  oiroamiUu^  of  this  eue,  u  sUted  *bo«*,  the  priaonerf  were  enUUed  to- 

ball,   .  T  ■ 

24  G.  8,  c.  1,  i.  8,  i«  M  follow*  t  "  And  thereopon  within  two  dtjrs  »llcr  tlie  party  shall  be  broaght 

before  him,  the  Judge,  before  whom,  the  priionei  Is  l^ronght  u  wfortisaid,  shall  dlschkrge  the. 

said  prisoner  from  his  Imprisonment,  Uking  his  recognizance,  with  ono  or  more  surety  or 

sureties  •  •  <•  •  •  unless  it  appear*  unto  the  iUd  Judge  that  the  party  to  committed  1*  de- 

y .     tained  apofi  a  legal  prooeae,  order  or  warrant  qut  of  *ome  Court  that  hath  Jurisdiction  of 

;   ^mlnal  matters,  fto.    Held:-Thatby  Tlrlno  of  this  section  an  order  by  the  Court  of  Qneen'e 

.     ,       'Bfench,   Crown  side,  such  as  recited  in  the  (preceding  case,  is  a  legal  bar  to  the  granting 

of  bail,  by  another  Judge,  to  persons  entitled  to  the  same,  without  Kgacd  to  the  legality  or 

Illegality  of  such  order."     '  % 

•  On  the  7th  kovember,  1865,  on  beholf  of  Wayne  W.  Blossom  an^  Walter 
Clayton,  two  of  the  prisoners  mentioned  in  the  preceding,  case,  Mr.  Devlin 
applied  to  Mr.  Justice  Monk  for  bail. 

After  a  long  argument  between  Mr.  Devlin  and  Mr.  Ramtay,  contra, 
which  was  subsequently  repeated  in  an  abridged  form  before  Mr.  Justice 
Badqlbt,  Mr.  Justice  Monk  took  the  application  en  eUlihirL 

In  giving  judgment  on  the  above  application,  on  the  9th  November,  Mr. 
Justife  Monk  said : 

^  This  is  an  application  on  behalf  of  Wayne  W..  Blossom  and  Walter  Clayton 
to  be  discharged  from  custody,  or  to  be  admitted  to  bail  in  their  own  recogni- 
znnces,  ,_«; 

It  is  one  of  very  grave'  importance,  and  as  submitted  to  me  involves  a  variety 
of  legal  and  meriely  technical  difficulties  meriting  serious  consideration.  The 
record  of  the  Court  of  Queen's  Bench  discloses  the  following  facts : 

On  the  25th  of  September  last  the  petitioners  were  indicted  for  conspiracy  to 
kidnap  George  N.  Saunders,  for  whose  capture  a  high  reward  had  been  offwed  by 
the^  Government  of  the  United  States,  and  the  Grand  Jury  fp^nd  a  true  bill. 
The  prisoners  pleaded  severally  not  guilty,  and  on  the  29th  September  and  On  the 
following  days  they  were  tried.  The  honorHWe  and  learned  Judge  presiding 
having  charged  for  a  conviction,  the  case  ww  submitted  to  the  petit  jury,  and 
after  three  days'  deliberation  they  wore  finally  discharged  by,  the  Coo^ti  On  the 
17th  day  of  October  the  prisoners  were  again  put  upo»  their  trial,  on  the  same 
indictment.  The  juiy  again  disagreed,  and  after  nine  days'  deliberation  were 
discharged  by  the  Court  The  Judge  on  remanding  the  prisoners  to  stand  tljeir 
trial  at  ih^  next  term  of  the  Court  of  Queen's  Bench,  in  March  next,  gave  the 
following  order,  dated  the  30th  October,  1865 :  * 

"The  Court  in  consequence  of  the  non-agreement  of  the  jury  (a  a  verdict^ 
discharges  them,  an^  \l  it  is  hereby  adjudged  and  OTdered  that  the  $ur  prisoners 
be  remanded  to  the  common  goaLof  this  district.'  • 

"And  whereas,  from  the  positive  evidence  adduced  In  this  trial  the  stud  pri- 
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soners  are  not  entitled  to  be  h«ilo^  iT^^     IT"!     T  — — 

cooj^itted  to  the  jai,  of  ^s^^:':£X^'  ordered  that  th.y  dosU-d 

tnal  .t  the  next  tern,  of  this  Cour    ar^noUo  U^II-T'^^""'  "^  «'«'"»  *»>«•>• 
orders  from  this  Court."  "'  ***'*'  ^  discharged  without  further 

utider  tWs  remand,  being  equivalent  tn  *  petitionen.  are  now  detained 

Bench     It  ^„,  ^  Vr!ZlZTZ::Cr  'T  ^"^  ^""'^"^  Q"-^ 
our.  and  is  bailable  under  our  ^tute      It  ^!     T  "''"«'''*  ""  misdemean- 
it  rnajr  be,  moreover,  considered  and  held  thi   K    !k*  '**  '"  "?"»  ^™*.  "d 
obh^tor,  on  the  Judge,  to  admit  obfl'         ull   h'"'^  "?''«  ^^"^"^  ''  " 
found,  and  two  trials  had,  neither  resul  n"  i„!     V^"^"'    ^^»«'  indictment 
.        ment  of  the  jury,  these  men  are  dZo^V.     •       '"*'  ""'"8  *«  *»>«  <»"»gr«e- 
order  of  the  Judge,  and  it  is  un^r  I  fo,  oT""", '"  """^  ''  '""^  ^-^«'»g 
_^   of  the  Con^lidated  Statutes  thatlamcaS!  ^     "T  '^  '^'  ^'^''  "•'»?•  && 
:\   "  All  persons  committed.or  detained  i„  i      ^"  *"  "*^"*«  *'»«'"  ^  " 

m^-'^  or  supposed  crimin  olr^Kr  Tfi"  ''"'^'  ^-"«^«  ^^^ 
«»»*»  <>^t"i"  from  ihe  Court  of  Q„een^.^^  ?^^ 
"n  ."'  ''^  •'"*'««'  «^  -^•'- o  "h,  ^d1irH!™5^'''  «•"-"-  Court,  or 
J.th  all  benefits  and  relief  resulting  ther^l''!^;  "^^'^  «^-*«*^«'  <-rpu, 
ample,  perfect  and  beneficial  a  manner  and  t;  Ifi  '"*  '""**''  ''"'^ '»  ««  ^^K 
'     T'.''  •'  ^'^  ^^'i'^'y'^  subjects  wJthin  i  ""/ ?'  "*-'  «"'^«  ""•'^  PU^- 

detained  in  any  prison  wi,ii„  X;,^!  '  *"  *»^^"«J«»d,  committedV 
w"t,and  to  the  benefit  arising  th  Irt'tK?  ''*"  "^'"^^  ''^  ^'••^ 
thereof.-24  G.  3.  c.  1,  «.  i ;  f  q   /^T'  ^^  ^^-o  oo-imon  and  statute  lawa 

41.--12  V.  c.  38.  s.  98-12  V.  c  40     "  3  ~20  v""    !'  "'  '"'^'^  ^^  '-  '''> «. 

"  a  And  upon  service  of  the  wri!l%        ./•*'•'**'''•  13,  35. 
or  deputy,  in  ^hose  custody  the  p  r  v it         '  • '''  '®^''  ''  ''^  ""^e'H.fficer, 
the  ti„es  respectively  before  liX^'b  ^^7:^  '''^T''''''  «''''"  -»'»i'» 
'"  »««  of  his  absence,  before  any  ^r  Tn/    ^^v''  *^^"'°  *''«  J«^g«.  a^d     ' 
return  of  such  writ  and  the  true  Z^Z  ^^       *^'  '"?'^  ^""^  '^^  Ae 
^, "  3  And  thereupon,  withi J^i::!;;'^^"'""*™^'"  «"«»  '^^'^  '       ' 
him,  the  Judge  before  whom  the  prisoTer^  hr     V"''^  ''"'"  ^  ^"'"S^t  before  U" 
the  ^id  prisoner  from  his  imp  13^^X1^°"^^^  '^  ''''''^•'*  «'»«''  discharge  " 
mo,^  surety  or  sureties,  in  any^uTwEl^  f    1  l''^'^'^^'  ^^^  one  Ir 
his  discretion.  haUg- re-^ard  to  T.  T  .1      !    "**'  ^  e^oessive,  accordin.^  to 
offence,  f^r  his  appearanc^  ^  I  c:ul"  o^^^^^  the  pri«,ner  and  nature  of-'the 
general^gaol  deHvery.  in  and  for  ^rDl^eHl'  ^^  "'  '''«  "«'*  *«-'  or 
where  the  offence  was  committed  Tin      T  !^"  '''^  commitment  was,  or 
properly  cognizable,  as  thrcTUVil  !  ,t^'  ^«"'»  ^'^-o  *he  offenc^  S 
with  the  return  thereof,  andTe  3  r^'o^Ll  "•*""  "'^^^  *^«  ^^  -^ 
appearance  is  to  be  made,-«„fe«  rtlZ^       "\  *°***  *''*  ^«"*  ''»'««  woh 

Court  tut  katk  JurUdica^ofc^tTZf^'r  ""^"'^^  '>f^ 
and  sealed  with  the  hand  and  4l  XlT  p  ^  "'  ^"^  «""«  '''»««'*  «gned 
of  Queen'.  R.n.,^  ^^^^  i^' ^J^'ZTffl''^^^^  ^^  ^ 
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BloMom, 


l!i^ 


w     ftfr  such  matters  or  offeaoes  for  which  by  laT^tho  prisoner  is  not  liable.— 24  G. 
•' -^.e.  1.  8.  3." 

From  these  citations  it  is  obvious  that  I  am  bound  by  law  to  discharge  the 
prisoners  uppn  ball  unless  the  circumstances  of  the  case,  and  Mr.  Justice  Mon- 
delet's  order,  enforce  upon  me  a  contrary  duty.  This  applicatioa  has  been 
streimoBsly  resisted  by  the  Crown  Prosecutor,  Mr.  Ramsay,  and  he  has  done  so 
mainly  on  the  following  grounds : 

Ist,  Because  1  cannot  sit  in  appeal  or  review  upon  a  judgment  of  the  Court 
of  Queen's  Bench. 

2nd.  Because,  in  addition  to  the  general  principle  thus  involved,  our  Provin- 
cial Statute  excepts  the  cose  of  any  fegal  process,  order  or  warrant  of  a  Court 
having  jurisdiction  of  criminal  matters;  and 

3rd.  Becau^,  even  if  these  difficulties  were  surmounted,  the  circumstances  of 
the  case  and  the  evidence  adduced  are  such  that  the  parties  should  not  be  bailed. 
I  have  had  the  advantage  of  hearing  both  parties  at  length,  and  it  now 
becomes  my  duty  to  dispose  «f  this  case  as  thus  presented  to  me.     And  first,  as 
to  whether  this  is  a  judgment  of  the  Court  or  not.    After  the  discbarge  of  the 
jury  upon  the  last  trial,  the  case  for  ^he  time  being  was  disposed  of,  and  there 
was  no  application,  either  on  the  part  of  the  Crown,  to  fix  a  day  for  another 
trial,  nor  on  the  part  of  the  prisoners  for  their  discharge  or  for  bail.    There  was 
absolutely  nothing  before  the  Court  to  adjudicate  upon.    But  upon  the  dis- 
charge of  the  jury,  the  Court  ha(^the  power,  and  indeed  it  was  the  duty  of  the 
Judge  to  remand  the  prisoners  to  jail  until  delivered  in  due  course  of  law,  or   ' 
to  the  next  session  of  the  Court,  fixing  or  not  fixing  the  day  for  trial  as  the 
case  might  be.     In  remanding  the  prisoners  the  Judge  added  the  following 
important  declaration :"  And  whereas,  from  the  positive  evidence  adduced  in 
.this  trial,  the  said  prisoners  are  not  entitled  to  be-  bailed,  it  is  adjudged  and 
ordered  that  they  do  stand  committed  to  tho'gaol  of  this  district,  without  bail 
or  mainprize,  to  stand  their  trial  at  the  next  term  of  this  Court,  und  not  to  be 
discharged  without  further  orders  from  this  Court."     Tfie  first  question  which 
-arises  Ota  the  objection  of  the  Crown  is,  whether  this  order  is  or  is  not  a  jud<r- 
menUf  the  Cibrt,  and  if  it  be  a  judgment  whether  I  can  teview,  revise,  or 
disregard  it,  emanating  as  it  does  from  another  Court,  and  oft  the  highest  juris- 
diction in  criminal  matters  ?    This  is  the  first  difficulty  in^l^ay  of  admitting 
the  petitioners  to  bail.    Before  proceeding,  however,  to  c^wse  of  this  branch 
of  the  subject,  it  becomes  expedient  to  advert  to  a  cinju^stjlnce  which  should 
be  steadily  borne  in  mind  in  examining  the  proposition  6f  the  Counsel  for  the 
Crown.    As  a  matter  of  law  and  of  uniform  practice,  the  prisoners  were  baUable 
for  the  offenoe  charged,  not  only  before  but  after  indictment  found  against  them : 
and  the  important  fact  that  two  successive  juriftf  empannelled  to  try  the  case 
disagreed,  and  after  prolonged  deliberation,  and  wider  great  pressure  afld  stern 
remonstrance  from  the  Court, -^ere  discharged  without  verdicts,  if  it  did  not " 
«ntitle  them  to  an  acquittal,  rendered  their  right  to  b6  admittted  to  bail  less 
■doubtful ;  in  truth,  rendered  it  unquestionable  in  a  case  of  misdemeanour     I 
have  not  the  least  hesitation  in  stating  it  as  my  belief  that  the  refusal  to  admit 
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w,»J.«.  ♦        . .      '  *"'>0"t  any  demand  bv  »fc«     •      ^"'"""  •"J  motion  on  the 
without  anything  ,ub.„itted  upon  which  tl       ^"•"'""  ***  •»«  «^««««<J  on  blil 
the  accused  to  "  i.fj,„j  ^      •    .      '*"'  '•*  'e^t  a  judgment  of  ♦!,-  n  '* 

Ihe  Judge  expressed  a  verv  d*«.\»-j      •  • 
I  »Pt  a«„,e  from  that  eTprtl*' ?•■••.-  ""«•»  ^'''-idence  adduced-  and 
strong  .gai„t  the  accused  •  buT.       *'^**P""''"  t^**  the  teaUmonv  w!,' 

of  concurrent  jurisdiction   oarefuUv  t?' w  ^       ^'"P''*'*  <>'*J«'  to  allJudcl 
anthoritj,  and  those  powers  wSnf  .      f'**'"  *''"'"»  t^**  Zeroise   If  f?^ 

»«  On)»n  PrMe^to,  ,1^  ^"gJMic^r.    I"«"  "omclly  .Mrf  i" 

*«-  ■»■  .pp«r.to  me"  bi/I^T''  ''^  "'  '"'•  ■•  I  l^"l^'Jlt"t 
«-*».  the  to.  *jec«..  „f'Z  ^'r'"'  •"'••  ""^  "I  ^Z 


BloMom, 


B.  J  d  T  •  ""jeouon,  it  ,8  proper  to 

-.'  rf™.  a«  a,.,  ilia  j"nSS.'?^'^,»^  o'*'. « .;X; 

language  of  the  law     It  .•.««!•  ""°"°*1  njtttera   "    Ti.;-  •   Til 

'Me-th.t  If  nm^m,  u>  abn^  fc^  the  J^  ^^^^\  wa.  b,ilaM^„ot  baF 
_  ^        ""°"^  °*^  «  «lMgeroM  and  M.Kt«« 
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^e  Btatu^  That  .f  B«h  .„  authority  can  be  exercised  by  the'^Court  of 
Queena  Bench  ir^thoat  any  checic  or  control,  and  plainly  against  law  it  Z 
--^^festthattherightaand  liberty ofthe«ubject.«ust'beJ^^^^^ 

may  be;  and  thjt  there  would  be  an  end  to  aome  of  the  most  important  gTan 
tees  estabhshed  for  the  protection  of  the  accused  parties  before  Z  tribJ^iTof 
Cnmin.lJ.8Uc(.-.n  short,  that  it  waa  a  violent,  illegal,  and  perilous  innovation 
„TL1      "  rf  r*'~  f  *^*  *'''"''•     ^8*'"'  '  "«"  "•""•^  that  ui; 

olr   th/^^  ^^Kr  7T'**  ''J  "P^"'""  ""  *'»«  '*«««»y  «'  "'««•%  of  that 
ord«r,  the  honourable  Judge  pwiding  on  the  occasion  constituted  the  Court 

-h«  order  ,.  the  order  of  the  Court,  and  I  ha.e  no  more  right  to  offer  anv  cri 
rn^fiufhU  "^''Vt"  .'/'""  ^".*^  review  a  judgment  of  that  Coo" 

itriol ;  ^iT' J  T  r  '"^'*""  •"  ''P'"""  """"'y  •'  '"riance  with  that 
Wableandl^rned^^^^  ^ 

lusSrif  r  vt  '"T''"  ^"''"'  ^oe-  further  and  contends  with  much 
p^ausibUUy  ,f  not  m  h  much  cogency  of  argument,  that  I  am  nofcalled  upon 
to  adjudicate  upon  this  order  at  .11 ;  that  I  should  utterly  disregard  it ;  that  on 
ihe  one  hand  I  have  th^4.w,  and  on  tW  other  an  illegal  Jrder  of  a  Court,  .n5 
*hat  ,n  such  a  case  my  duty  is  t,  obey  the  law,  and  entirely  to  igpore  an  order 
wh.6h.»  mamfestly  contraiy  to  law  ,•  that  in  fact  thi.  canbot  be  «garded  Lan 
niv  fni  f   """"''*;  Bom^thing  oK,.r  dictum  by  the  Judge,  an'd  anabsolute 

«  ted  shjming  tljat  some  of  the  most  eminent  Judges  of  England  have  enun- ' 
cated  a«d  enforced  doctrines  which  directly  sustain  this  vie/of  the  law  in  I    ' 
Zttt"  "*".   '•'"'"'  r"**'"^  '»»«•«  •«thorities  carefully,  and,  were  t  ^ot 
for  the  pUse  language  of  our  statute,  they  would  receive  their  applcation'in  the/ 
presentnUnce  ;  for  I  feel  satiafied  that  w.re  it  not  for  the  exTpt  o  Ide t 
the  law,  ixcluding  case,  where  parties  aft  detainedby  an  order  of  a  Court  p^ 
Cnminal  iurisdic  ,^^^^^  ,„,,  ^  liberate  the  prisoners  on  bai/ 

urespectiUf  this  order.     They  are,  in  my  opinion,  plainly  entitled,  under  .1 
the  c^uUnce  of  this  case,  to  be  liberated,  but  I  L  bound  to  i  c^ntr   ^ 

.course  bythe  order  of  the  Court ;  aiid  therefore,  Mr.  Devlin,  it  is  WiSirt^lme 
regret  that  I  am  compelled  to  refuse  your  application.    1  wiuld  mlely^ddtn 

^ncluBio^,  that  in  a^c«e  ^f  this  kind,  whL  I  have  before  me  Stder  o>  a 

^Jompetent  Qourt,  and  the  prospect  of  a  aerious  conflict  of  jurisdictidn  an"  I  a 

«««ofdoJbt«atowhether  lam  to  disregard  that  order  or  to  admitTe' p"i«,U 

™^'"t?"'^^^^^  «"«»»"  '"^^  caseiute'pZ^^ 

fit  should  not  hereafter  become  one  of  an  alaru.ing  character,  it  will  be  bela Je 

^^ne  which,  in  my  humble  .pidon.  it  will  i^t  he  jni^LTl^^Z 


B.  Devlin,  for  Petitioners. 

/W.B.  B.) 


Application  for  bail  rejedted. 


*y-i 


./  •■  . 


'W 


^v  «■  "  ( 


I 


8UPE1U0R  COURT.  1865. 


■'«  Chambers, 

.Cortim  Badgliy,  J. 

/^-/'-'MVA«j|  «r.  BLOSSOM,,,  „,., 
C.  8.  C,  cap.  ]02.  IPC  M*  '*^  n,, -, .  ^  - 


2n<«-  Th«  fti-fewTof  prt,!,     T°"  '•  "Wlg.tory. 


S««..  :  That  ,0  ,„„\  .  ^  X  one  .^'"'*'-»  ^'«»'» «"  J"^  '  ""  "  •"*"•  '^' ««  »<» 

,.        ."  *"'«  *'»»'  section  28  pnlv  forhM-  ♦!.     ■  ™'  *•*«  *«»e  purnose 

^  the  w„t  has  been  <« ^f„sed  "  Twit  jl/  ""^T"^""  ^'^'^  ^^-''^  Judi^T^- 

was  not  refuBfi.!  •♦».-* -1  ^      '  *^"®'^''"»ge.  and  that  in  ♦!.:=  ""oo  « 

fused     ?K^    '    .    "  ^'"granted,  and  that  on  th«     V    .        ""'"  ^''«  ^^t 

-IjT-  ,  ^'"^  '^  '«'bal  quibbling  run  mad      ft     /k         "  "^'  ?*"'"«"  ''"«  re- 

'  '""'"'•  P""""  '    If  .tb.  «,  tl..  I.  "^y  n"^^'"''''  '*'°°'°«  '^"I"'C'.»  to  h.. 

-""^pretatroB  of  atn ♦..*-_  i.    .^         iii«.itt-4M>miiioir-geDS  anX.i:\  iTZ-i      . 


XJ 
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W.p.«Wj^   tended,  hoiwTOr,  that  the  aame  extraordinary  and  exceptional  mode  of  interpre- 
tatlo^flbould  bo  applied  to  this  section,  other,  than  the  well  known  maxim  Vhi 
eadem  ratio  ibi  idemju;  in  favour,  it  is  said,  bf  the  Uberty  of  the  subject.     Thi, 
is^  double  error,  and  one  so  common  ^  to  deso^e  a  ehikik.     In  the  first  place, 
even  if  the  matter  in  question  were  thb  interpretationibf  a  statute  interfering 
with  the  beneficial  and  constitutional  writ  of /la6ea,«r/u,,  therule  quotfedwould 
«pply.  In  the  second  place,  there  is  no  particular  sanctity  or  Veneration  attaching  to 
the  writ  of  habea$  corpus  to  admit  to  bail ;  the  writ  derived  frdto  Magna  Charta 
•  preserved  by  the  Bill  of  Rights,  and  so  on,  is  the.writ  of  habea,  corpus  ad  $uhjl 
cicndum,  and  the  two  are  no  more  akin  to  one  another  than'a  writ  of  summons 
and  a  writ  of  execution.  »In  England  there  Krere  at  on«J  time  several-r^ho  fewer 
than  four  sorts  of  writ  in  force,  by  which  a  prisoner  might,  be  brought  up  to  give 
bail.     It  is,  therefore,  sovereignly  ridiculous  to  indulge  in  mock'  heroics  whenever 
•      .an  application  is  made  to  admit  a  prisoner  to  bail.    Dejure.  a  person  commUtea 
on  suspicion,  and  especially  one  against  whpm  a  bijrgiis  been  found,  has  no  ab- 
solute ri-ht  to  bail ;  and  consequently  no  sentimental  question  as  to  the  liberty 
of  the  st.ljeot  is  involved  in  such  an  application.     As  to  Mr,  Justice  Mondelet's 
order— ..ctioo  4,  ss.  3  (0.  Sts.;L.  C,  cap.  96)  has  been  subjected  to  some  criti-  • 
«i8m.     ( >.i  one  hand  it  is  pretended  that  the  words  at  the  end—"  for  which  by 
law  the  i.risdiier^s  not  bailable,"  control  the  whole  Section,  and  that  the  object 
of  the  section,  is  pimply  to  exclude  any  interference  with  a  prisoner  undergoing 
sentence.     The  aiWer  to  this  is  tWo-fold.     Ffrst.  In  the  early  part  of  the  section 
the  cases  of  executiKm  of  a  sentence  are  expressly  reserved  from  tte  application 
of  the  section  ("  not  l^eing  convicted  or  in  execution  by  legal  pnicess""')  •  so  it 
does  not  apply  to  them.    Second.     There  is  no  such  thing  as  an  offence'"  not 
bailable  "  by  a  Jttdge  of  theXjucen's  Bench,  or  of  the  Superior  Court ;  that  is 
before  sentence.     It  would  tJierefore'seem  that  Judge  Mondelet's  order,  whethei 
good,  bad  or  indifferent,  f^  about  that  we  are  nol  called  upo'n  to  agree.  Was  with- 
^  in  the  scope  of  his  functions.    In  fact,  to  set  aside  his  order  you  have  to  interpret 
a  statute  and  set  yourself  up,  sitting  in  Chambers,  as  a  Gpurt  of  AppeaT  from  the 
judgment  or  order  of  the  Court  of  Queen's  Bench.     Would  it  bt  discreet  to  bail 
the  prisoners  even  if  you  had  jurisdiction  ?    But,  'even  supposing  Mr.  JusHoe 
Mondelet's  orders  were,  as  the  petition  says,  '*  extrajudicial,"  would  such  an 
opinion  as  it  expresses  as  to  the  evidence,  oonyngfrom  the  Judge  who  heard  the 
oase  twice,  not  preelude  any  other  Judge  from  assuming  the  responsibility  of  ad- 
mitting  the  prisoners  to  bail  ?  ^  Yotir  power  is  only,  discretionary,  and  how  could 
.  you  pretend  to  have  exercised  it  discreetly  if,  in  face  of  such  an  opinion,  you- 
admitted  the  prisoners  to  bail  ?    On  what  «ould  you  pretend  you  based  this  dis- 
cretion ?    Yoli-  know  nothing  of  the  evidence.  Mr.  Justice  Mondelet  heard  it  all 
from  the  mouths  of  the  witnesses,  and  heard  it  sifted  and  examined  by  ooilnsel 
on  both  sides.     But  the,aflidavit8  ?  but  what  are  they  to  the  whole  evidence? 
But  the  aflSdavits  are  conclusive  of  the'prisoner'S  gi^lt.     They  were  taken  in  the 
actual  perpetration  of  an  overt  act;  nay,  more,  the  act.to  do  ^ch  they  con- 
«pired— of  their  conspiracy.  In  answer  to  this,  we  are  told  that  this  is  only  a  mis- 
demeanour, and  that  alt  persons  accused  of  misdemeanour  must,  nCSiiiarily,  be 
admitted  to ' bail ;  that  these  men  have  been  twice  tried,  and  consegueody,  thJt 


^ 


'\ 


7 


■iT'y^f^'i '^fW^r^w^^    *•»  ■^- 


'".^  ■*  'f^    'in  4  ir**'^4|\'    *  V* 


SUPERIOR  COURT.  1865. 


mintaiothat '< sh»II  "  theU "ot ^S'T'.  ""'"'"  "  •»>«  -Emitted  to  ^W       f 
«6]    I  muu  .dnlt^  ,j      j        "  »»".  i  '  Hard "  on  H.b«  CoVpu,  „ 

™.  ™ .«  i„^  ,  p„.„i     S,tr°3H^Tr  T'"-""'  "?"'"  -^ 

<»  Wn.p Sa„Jo„.    4,1,.  -»o f« ,. '  ZT  ''"•°°°" ""^ °«« «««W 

'™.7  of  ... Jji„,  .  „i J        "^  "««.  •"J  "ho  oominl^  ,i|,  „„.  „,„„  f„  ^ 
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Wtrno  w, 
^»«M>iii,a(i 


rojoctod.    Mr  Devlin  argued  d|ao  to  thiaeffeot :  my  position  is  fotanded  eiprewly 
upon  the  illoRality  of  Judge  M6iide!et'a  order ;  therefore,  it  is  new  in  every  respect 
/        from  that  presented  to  Judge  Monk.     Taking  all  the  faots  together,  it  is  as  clear 
-^         as  the  sun  that  these  men  are  entitled  to  bail  nnlels  there  is  something  in  the 
way  to  prevent  your  Honour  from-  conceding  that  right  to  them— unless  you  con- 
sider this  order  binding.     If  you  are  of  opinion  that  a  judge  of  Queen's  Bench, 
becsuse  he  is  sitting  there,  can  do  a  thing  entirely  opposed  to  law— if  you  think 
he  can  suspend  a  writ  of  hahecu  torpu^  in  %  partiouUr  case,  for  a  period  of  six 
months  and  say— I  oommand.alI  other  Judges  to  abstain  from  inquiring  into  the 
legality  of  my  conduct— it  is  for  your  Honor  to  sUte  "so.     It  is  for  you  to  My 
whether  Judge  Mondelet  has  that  power  or  not.  Because  if  he  hns,  I  should  not  be 
at  all  surprised  if>ome  ihdividuals  happening  to  sympathise  with  my  olieqts  were 
sentenced  to  undbrgasix  months  imprisonment  on  a  similar  order.     If  these  men 
instead  of  being  foreigq,er8,  were  our  oitiiens,  you  would  have  had  Montreal  in 
arms  against  this  order.    But  because  they  are  foreigners,  and  the  public  mind 
hns  been  prejudiced^  a  certain  extent  against  them,  they  are.  allowed  to  lie  in 
jail.     Thi«  order  has  been  universally  approved  of  with  the  exception  of  one  of 
two  jouni  lis  in  this  city  which  havfe  uttered  a  feeble  prbtest  of  the  milk-and- 
water  kiml  against  it.    I  submitmyclientsaredeairly  and  unmistakeably  entitled 
to  bail. 

Mr.  Rummy  wished  to  correct  the  error  of  the  learned  gentleman's.  He  did 
not  wish  it  to  go  abroad  for  a  moment  that  there  was  any  difference  in  the  admin- 
istration of  the  law  as  between  foreigners  and  persons  here.  The  only  reason 
why  he  mentioned  the  word  '•  foreigifers  "  was  th^t  the  prisoners,  being  so,  were 
.  assimilated  to  vagrants  as  regards  the  matter  of  granting  bail.  It  was  not  because 
they  were  AmeriooBS}-  or  of  any  other  nationality,  for  he  did  not  believe  that  that 
made  any  difference  to  us.  '     ' 

Badglet,  i7.— It  makes  no  difference  at  all. 

Mr.  Ramtay. — Certainly  not,  your  Honor. 

Mr.  Devlin  said  it  was  the  first  time  he  had  heard  foreigners  assimilated  to 
Tagrants.  If  that  was  to  be  the  doctrine,  he  thought  that  we  would  have  few 
fdreigners  coming  among  us. 

Mr.  Ramtay  replied  that  the  learned  gentleman  misundorstood  his  remarks. 

-     A  vagitent  was  a  m^n  who  had  no  praitibn  or  status  in  the  country, '  which  was 

true  in  the  eye  of  the  law,  as  regards  foreigners  also ;  and  the  men  who  went  by 

'  .five  or  six  names  as  some  of  the  prisoners  had  done,  weN  very  muoh  in  the 

position  of  vagrants  in  the  broadest  sense.  .        '■ 

On  |he  ^hd  of  November,  1865^  ^r.  Justice  Badole?,  tn  giving  judgment 
Hon  th^  above,  application,  said :  "* 

The  petitioners  applied  to  me  for  a  writ  of  habeas  corpu*,  for  tie  ultimate 
purpose  of  standing  out  upon  bail,  but  ascertaining  at  the  preliminary  hearing 
before  me  that  technical  objections  of  a  serious  character  existed,  in  Qonsequtooe 
•of  their  unsuccessful  application  upon  a  previous  writ  to  Mr.  Justice  Monk,  the 
present  writ  was  ordered  to  issue  that  I  might,  from  the  return  made  to  it,  be 
informed  of  the  ciroumstances  of  the  case,  and  of  the  previous  proceedings  had 
Abercon.     This  was  the  more  necessary  from  the  statutory  ohieBtion  strongly 
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JunVudenoo.      M  *^  "P^rionc  in  mattora  conneoM  with  oriminlil 

•"^^|:::^„:::rrr^^^    '^r  •'""  -^-"p*-^  with 

neomity^r  Mmt,  to'eB..bth  h.  JZ  '  ^''"^'^^'^'^'  thereby  obviating  the 
^'  •°.<'.tb..Iega,  prooeedingalThrr  !'""'"""«'•"-«'»'>• 
primary^jonakTerttion.  *^    ^     >'''°''  °»>v.oual;y  present  themaelvo.  for 

On  the  7th^f  Auirust  l^t  »».«  , 

f  Sanders,  with  the  o.^:'  of  JarirT"""'^^  '"'^  '*^»P*  ^  "'^"P 

tb.  United  State,,  wher.^Us  apM    l^'^r'"'""  "'**?"  ^'^o  t«"^torle.  of 

wward,  aaid  to  be  offered  by  t  Je  U«  Lr«!  T  o"^  """"^  *«^^''«'°  *  ^'^y  !.,« 

He  wo.  noMha,,,ed  with  alv  off     ^^"^  ^'''^'''»'"«''''  ^ 

Pe-n-  were  aetuattd  I J   J^trrrt;;:':'^.^^^^^        ^•^^*^-  «"•»  »»«- 
«J?eration.  ^   ^  oon^idoraHons  of  the  money  to  ti  iBade  by  the 

They  wore  arrested  on  the  7»l.  „<•  a  V  -- 

«ad  at  the  ensuing  Sessions  of  th   Co^^TL""''!'"^'  T "'"^^  *"•'*«  l«»b. 

r-' «"  «>n»piraoy  to  kidnap  Z  San    ^  tr.h      ""  ' '"  *^"  ''"^'  «"•  '»«*»<'»- 

Ac.  was  found  against  them^  which  thev^r.  J     """'  "''""*"*"  "^  ---It. 

«ng  4th  of  October  they  wo«  n!.       *'**J:  P  **<^«'»  «<>»  guilty,  and  on  the  follow. 

4th  to  the  9th  VOcirCLTjTrVw  "f '.    '''"  *''*'  '«'*»''  ^~-  " 
««^-.  oiler  a  delibemion'  of  three  V.JI  '^'''  '"^'"^  •"^''  "-•"«  *» 

of  j,roTrd7hrtri;rLZlT^^^^^  ''•''  "^  "-'-'^  »-'.  with  a  new  p.„e, 

.  :::^'^  <^  9-tober  trt  .na  oontmuedS 

^nd  jury  wore  also  discharged-a^  Uav      k1    ^"'"'''*'  ^«»'*>'"'  when  this 

*ft?;  •  deliberation  of  nine  fl         ^"'""^  '^"  '*'"'•''«  »« -Sree  upon  a  verdict, 

Updn  both  (rials  the  nraiMlo™  t  j        . 

committed  to  the  gaol  of  »h;.T  /     *  ~J»'Wand  ordered  that  they  do*t.n,l 
ordeiB  fiom  thia  Court."  '     ^  °'"  ^  ''*  di8ohaixe<i  without  farther       ^ 

"K»  thereon,  and  dso'  the  p^v  ot  wJu  of^r'  "'^•'''"'°''*  ^'»'»  *•>«  P«>2 
;pon  t  befo«.  Mr.  JuaUcJ  Mon^  J  h  hi.  reT  7*^'  ""^  t  P~^-«- 
<3Qinplicated  and  important «,  the  m,!         u  "  ""*  '"**  wJwtiSi  of  the  writ 
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■-,  * 


Bi^lJS!  jri.  .Aot**""^**'^  objectloni^oo.t»ined  in  Ibe  28ih  tM.  of  our  ProvinolM  habta,  aorput 

The  notion  ii  m  follows :  "  Whonefer  «  writ  of  Aaftwi*  corpu*  hu  b«on  onoe 
Nftued  by  »ny  ona  JuUge,  it  shall  not  bo  lawful  to  renew  tho  application  before 
him,  vnloM  any  new  fuoU  are  Htato«l,  or  before  any  other  Judj^e ;  but  applioation 
may,  in  any  such  com,  bo  made  anew  to  tho  Court  of  Queen's  Bonoh,"  &o. 
It  is  only  ncoossary  to  observe  upon  ihi»  enaetment  thot  it  is  peculiar  to  tho 
►     hdbeat  corpu$  law  of  l^owor  Canada,  and  it  is  by  no  means  creditable  to  our 
juriepnidonoe  or  judiciary ;  it  is  of  rooont  !o>,'i.Hlntion— an  unfortunate  addition  to 
our  local,  excellent,  and  timobonourod  original'Htotute.     It  has  no  parallel  in  the 
.    habeas  eorpui  law  of  England  or  Ireland,  or  of  our  sister  province  of  Upper  Canada 
or  of  any  of  the  United  States.    It  was  intended  to  preserve  tlio  equanimity  of  cer.' 
tain  of  our  Judges  some  time  ago,  whose  opinions  upon  applications  for  habmM 
corpus, had  been  overruled  by  others;  but  it  is  at  variance  with  tho  whole  pur- 
view  ond  intent  of  the  Act,  and  with  the  first  section  of  the  sUtute,  which  gives 
to  all  persons  in  Lower  Canada  tho  full  benefit  and  relief  of  tho  writ  in  as  full 
ample  and  beucficia/'a  manner  as  Her  RIajesty's  subjects  in  England  (I  give  the 
words  of  tho  Act),  who,  we  know,  may  take  their  applications  to  all  tho  Judges 
in  Westminster  Uall  in  suooession.     However  that  may  be,  the  objection  from 
tho  section  of  statute  is  preliminary  and  important  in  character,  and  must 
bo  settled  before  proceeding  further. 

The  section  necessarily  refers  in  t^o  Erst  instance  to  the  application  for  tho 
issue  of  the  writ,  which,  if  insu£Boient  in  iteclf,  cannot  of  course  bo  renewed, 
without  new  foots;  but  the  se^ion  also  obviously  involves  the  judicial  refusal  ' 
to  act  upon  the  writ  when  issned.  If  from  tha  (oiroumstances  or  proceedings  sub 
mitted,  refusal  is  ^decided  upon— as  bx  this  case,  the  refusol  to  act  upon  the  first 
writ  would  necessarily  bo  finul  unless 'new  facts  were  stated  as  required  by  this 
statute.  To  oscertoin  the  possible  existence  of  thoHo  new  facts,  it  is  neocssary  • 
to  compare  the  applications. 

The  first  contains  simply  tho  statement  of  tho  committal  of  the  accused,  the  . 
findihg  of  the  indictment  against  them,  th^  arraignments  Und  their  two  trials, 
with  the  discharge  of  the  two  juries,  and  thereupon  declarirtg  themselves  not 
jguilty,  they  olifim  their  discharge,  or  bail  upon  their  own  recognizance. 

The  second  application  oontftins  the  same  detailed  statements,  but  it  also  sets 
out,  in  addition,  at  length,  the  above  recited  order,  made  after  the  disohaive  of  the 
second  jury  on  the  30th  Oct.,  the  detention  of  the  aooused  under  that  order,  and 
their  claim  to  stand  out  on  bail.  Idjt.  Because  the  offence  charged  being»a 
misdemeanour  only,  is  bailable  by  law.^ '  2nd.  fieeause  their  two  trials  without  a 
verdict,  by  reason  of  the  discharge  of  the  two  juries  for  non-agreement,  is  evidenoe 
of  grave  doubt  of  their  guilt ;  and  3rd.  Because  the  order  itself  cannot  legally 
exclude  the  operative  effect  of  oo-ordinate  judicial  power  to  admit  to  bail  in  legally 
bailable  case?,  such  as  theirs.    '  '' 

The  new  facts  stated  in  this  seoond  applioation,  it  is  enou^  to  say  withoat 
commenting  npoA  other  dissimilarity  between  the  two  averments,  are  clearly 
sufficient  to  take  this  applioation  out  of  the  statutory  objection.  The  preliminary 
objection  therefore  <»nnot  sustain  itself,  and  must  he  necessarily  overruled. 


"4» 


■•■,■}  f  1^'W 


»-.  advanced,  «d.  .Mu/Ju  r^^' "X'^Crlr'^^^'^^''^  '^'"•- 
Tioua  one ;  and  h.r.  i,  /.„.,>„  a  J  ^1  Tk  "''  "  "P«"  ^f"  f^' 
their  .«m.„j,  .ft„,  ,b,  ^.  oTW^P^i  .'"  "'"t"''  *'••'  •'^  "•"  «ff«o'of 

»riJj  bccd  thrown  back  for  dlnS  „  T^      J"^'  '^'  P'***"'"  »>"•  n-o... 

inu.tb«.t«tedthatthuoffo,.o«i.unaue.\ir.Ki    """""'P'''"/ to  kidnap."     U 
according  to  law.  couiu,o„  anS.  .tut.T  I.      "^ '  '"••'^«'»«-'o»r  only,  and  that 
odiy  .  bailable  cffo^Zh^oZllI^  '"'""'  """^  P'"'^'*'''* «"  '"'«»o«bt. 
-dmit  to  bail  on  -«oh ;h,.rgoH     :^    ;J''uT''  ""'  .""''"^  *'  "''''>'«'^  ^ 
objection  «.t  up  by  tbo  AtL;/ ^    /  J,  tlT^r' m"'"'*  '"""^  *«•"'»>-' 
f  tute.     The  objection  ia  plainly  ^^'11'''".''''''^'^^^  ^"»  "»«<>  «»  thia 
proaccutor  ^  to  hi.  con«tructlonC,hotor  A  ,?'"'? -""'''"  ^'^  '^'  C^'" 
the  atatute.  which  provides  that  «'  if   h!  nff  '"'^  '"  '^  "»••  -^"o"  <>f 

"  Ju-tice.  .hall  .dn.it  the  party   o  b   I  '     U^  V  "  r^*'"«"'««^  ^^  the 
.   tory.  but  that  the  admi^ion  to  b  il  tLJLV"^'  '^V^^'  "*"•**  •»  "«»  «%«' ' 
1.  the  operative  law,  and  in  that '  c  oSTh«  1    7  ""^^'  ^'''""  '^'  "rd  «H,tioa 
b«I  for  a  mi^lemoaiour.     Th  ,  .        J  J         '""^  ''  ""^  '"  "'""•"'"'•°'>  **«> 
»      section  do  both  rofo%o  baiC  fir  nff     '        T '  """  '^-"'^  •»«"°''  "<»  63rd 
AmII  be  cxerelacd.  The  S  lf'"'"'"'''f  ^'"^  '"'  '*^*''°°>  »»"*  Power  ,, 
.nd-ction  of  two  Ju.^r brr  f^^whtt  t^^  S'^  ^.-«  ^'^^ 
^at  one  Juatice  my  bail  for  mi.dci„eanour     Thl  v  T '""'  P'"''**"   ^ 

"^  t  em  «  to  the  principle  of  adm^inr  ?L  wh  I  •'  '"""•'^''^  "**  ''"^l^^" 

•"king  tem^Md  b.t  tolL.„7E  J°  Pn«o«.r.  remtfafag  i„  .«fe.i,„wrf, 
.V«U1  ,«l,r  ,„  ^„i4  ,.j  ;^^  p,^"  ™;,°°'»7  "  •JJ«Ji««.  upon,  no 


»f  tbi.  di«ri  ,,  „.J„°S  "f.'"^. ""'  "'J'  *>  "•"J  "o-mi.  J 


not  entitled 

oe  gaol  of  this  uiBinot,  ioi/Ao«/ /,a/i„--fc._.  *  —  — — «  wuiuiuieq 

beneficial  law  of  liberty^or  them    .„H  ♦      ^  ^.  °  **"  *''*'°  *•••*  *'»««'  "  no 
«»y  to  d«oover  whence  auoh  judibiaf  aSl   ?  «•  «g*rd,8  them.    It  i.  not 
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mSlST.T»k  »^"'*''  ••>'«'>  "«  »•«  «"i«n.ftm«olii  in  eff««t,  miy,  b«  «raple4  with  looh 
ord«ri  of  •loluaioo,  why  ihould  not  til  MamitMota  ha«|o  tiniiUr  additiona  ?    It 
fa  ITM  tb«t  Um  Coart  of  QoMn'a  B«noh  Hm,  by  oonlmon  Uw,  th*  poww  to 
-^    txaroiM  Mtrtordfnary  diwraUona,  bat  no  haUooe  In  th4  booki  ean  ba  diaooTtrad 
whara  ita  duoretiou  haa  baan  axhibilad  in  auoh  a  ni^nnAr,  bfarinR  in  mind, 
at  tha  aama  tima,  thnt  Mi'f  ordtr  it  tntirrlg  and  jabm>tut«l^   rmparte,  and 
vUhtml  anjf  applimtion  by  tht  pflwtUt  ki  ih«  Couit,  and  that  the  jmrtiu 
tnUruled  in  U  wmrt  abioluttlyhot  hmrd  nor  allowed  A  bt  hmrd  upon  it  btfon 
btins  •"•<  hack  to  priion.    But  tha  ordfir  ia  aimply  an  order;  it  ia  not  a  judg- 
mant-lt  hM  none  of  tha  attributaa  of  a  judgment-it  oould  not  bo  got  rid  of  by 
Writ  of  Brror :  beoauae  tba  Writ  of  Error  only'iota  upon  final  Judgmenta.    If 
it  U  an  order,  it  ia  not  eioluaive,  unleaa  it  ia  deolarad  ao  by  tb«  la» ;  and  if  ao 
it  muat,  of  oourao,  be  aubmittod  to,  hoWerer  extraordinary  it  may  be.     Without 
hearing  the  aoouaed  it  goea  to  the  extent  of  ordering  ail  Judgea  of  oonourrent 
'—     J«"»«l'ot'«n  to  "f-tnin  from  interfbrenoe  with  it,  and  from  exeroiaii^g  thole 
powors  which  tho  law  oompela  tho1h  to  exeroiae  under  the  infliotion  of  heavy 
penaltiea.     Being,  therefore;  clearly  no  >•«/ judgment,  which  it  would  be  im- 
ppsiible  for  me  to  touch  if  it  wore,  ft  ia  urged  that  oven  aa  an  order  it  excludea 
all  concurrent  judicial  action,  and  that  iu  power  ia  to  be  found  in  tho  pro- 
viaiona  of  the  3rd  aubaeoUon  of  the  4th  aection  of  our  habeat  corput  Act.     Thia 
difficulty  ia  purely  technical,  involving  the  oonatruotion  of  the  latter  part  of  the 
aub-aeetion.     After  the  aUtute  haa  provided,  via :  "  that  all  perton,  emmitttd 
or  dttamed  m  any  ;>n«on  w  Lower  CanaAi  $hall  of  right  be  mtitled  to  demand 

'^^obtainjnm  the  Court  oJS^ueen',  Bench,  or  Superior  Court,  or  any  one  of 
the  Judge,  ofnther,  the  Writ  of  Habea,  Corpue,  with  all  the  ben^t  and  relief 
therefrom,  <*<;.,"  and  haa  alao  provided,  2nd,  for  preventing  delaya  to  returns  of 
writfl,  it  direoU  that  the  writ  shall  be  granted  by  one  ftf  the  Judgea  on  viewW 
the  copy  of  the  warrant  of  commitment  and  deUiuer,  and  shall  >bfl  returned  m»£' 
<«ate  before  such  Judge;  3rd,  that  the  peraon  in  custody  shall  b«  brought  bofole 
the  Judge  by  the  detaining  officer,  who  thaU  return  the  writ  with  the  true  cautL 
of  the  commitment  and  detainer.    It,  thereupon,  4th,  provides  that  the  JudJ 
shall,  within  two  days  after  the  party  ia  brought  before  bim,  discharge  the  prii 
oner  from  his  imprisonment,  taking  his  reoogutsanoe,  &o.,  &o.,  according  to  his 
discretion,  &o.,  &c.,  for  his  app«aranoe  at  the  court  of  Queen's  Bench  at  ita  next 
term,  &c.,  &«.,—unle»$  it  appear »  unto  the  $aid  Judge  that  the  party  $o  ammit- 
ted  it  detained  upon  a  legal  proem,  order  or  warrant  out  of  tome  Court  that 
hath  juritdictionof  criminal  mattert^or  by  tome  warrant  tiyned  and  ae^ferf 
'  wit,h  the  hand  and  teal  either  of  one  of  the  Judget  of  the  taid  Court  of  Qftwn't 
f  Bench,orofthe  Superior  Court,  orof  tome  Jutticeof  the  Peace,  for  tueh  mattert 
^        or  offencet  for  which  by  law  thepritoner  it  not  bailable,--2i  0. 4,  a.  1 ,  a.  3. 

In  the  odnstruotion  of  statutes  it  is  neoeasary  for  good  interpretation  that  tho 
words  used  should  be  read  as  following  those  with  which  they  ar«  connected  or 
to  which  they  really  apply.  Now  this  clause  is  the  concluding  portion  of  the  3rd 
aQb-seotion  which  I  have  given  summarily  immediately  preceding  it,  and  is  res- 
trictive of  the  power  to  bail  whenever  the  party  ao  committed  is  detained  upon 
some  legal  order  out  of  some  Court  that  bath  jurisdiction,  and  "it  for  luch  matter 
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fl/  igrme*  for  wkiek  hu  taw  Ik*  oriMM^  u  — *  jl-^i  i.  ..     . " 

th.  .ff,n«  therefor,  k  Vho^tl^r^^  '"'?'  ^  '^'^  *"•'•*  »«  »«  ''•"-ntioo ;  '"<-^ 

th*  .ff.ot  of  th.  ordor   which  thW„L.  ■''>•'«»''•  «ff«"oe.  .«  b^jood 

in.ooo.de«uoo  »H;er::d^7rrrL;-^Vh;t  ^^^^^^^^^^^  ^-^'-^ 

eicTt.  p.nK,n.  ^Tmltti  for  "^  '  l',*!  J",  '"•""*, '"  .^  ^'^^  ^^^^>  which 

Mquentij,  not  entitUd  to  thin  writ  •!»)..»  J„  ♦  •  ^  *^        '  ''''°  "•«  <»•»- 

Co^Dlg.  H.b.  Corp.ri:d  ntu  Jr^^^^^^^^  '«"•  «'•  ^.126. 

com„ltn,e„t.  for  eonfn.pt..  whIob/WnK  wltior/o?       "^""""  '^^'^"^ 
hj  tub^,  corpu,.     It  i,  trie  th.   ^  Sf  «~««ow.  of  course  cnnot  bo  touched 

mentdoc.  not  4tke  aw.v  the  Lht  h^.?  i     .     .       1*  be  w  or  no,  the  .rgn. 
writ  rthere  i.  ptLtZcltelL^  •J«dge.' under  the  .Ututo.  to  i-ueX 

*  "  io  bTing  ju-tioe  done,  .nd  I«A^^^  t  T  P"*'"»P"«°  ««»<««>«<» 
"  remcre  it.  It  U  .  pre^tiT-  i^wbirtLeV  T  ^  ""  *''*  P"^"*^'"*  '« 
"  U.i.g  .  right  to  be'33  of  I?I  .^d  ctr'"  7'  -'"  "• '"'  P'--* 
"  for  wl,t  re,«,n  he  i.  oonflBei."_l  012  L  n  o  p  I.  """^  ^"'"'"'  "^~ 
In  oth^r  word.,  the  proo^  „„  ;„  tt"  '  '  ^'  ^'*'"  *^*-  *'*»^-  ^*P-  2- 
Govemuent,  .t  the  .u^ZT™      T    ?         ?'^"*  "  "  inquiritloi,  by  the 

-»e  .n,  c.'p::it;;':f't;!t:r;/  ""^"^^  ^^  •"  '°'"''^^'  »>«*  ««h  «-  «»• 

h«^  whfcl  i-  in^nat^of  .t:L         •  commitment,  .nd  «  to  the  mJn,     ^ 

•ooording  u  the  porpow  of  the  oommitmen       a\'         '      .     "'""  '^*"''^  ^*  ' 

And  Hale.  ,.  6.  684  J  "  jf' J*  **"'  **  ^-cAary^rf  by  due  cour^  o/lau,." 
notfbr  tha;UaU\"^^"  J  ,*^^-^^^^^^  "- '"^^r,  the  w-rrait  will 
the  re.t  shall  .Umd  "  1  th  -  n  J  7  T'  *•"*  '*■'«»>  ^  .«rplu«ge  .„d 
Clearly  not ;  irtt  surp' J^  o  C  C^n"  t  ^7'  !f  '''  ~"'^"^-*  ^ 
•gainst  eoK,rdinate  juriJc  W  Clear  I  „n»    ll       '""''*  *"  '""^  **  •  »«''•" 
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tnd  duty  is  to  determine  any  question  nhieh  may  arise  in  the  oause  withoai  th. 
wthdrity.     This  rule  is  not  without  exception,  because  though  if  is  ohJ^ 

wMoS  ^       '     7*"  ^''"'  ''"^  ««"«"^  and  comprehensive  :  in  e  Jy  J^L 
which  there  ,s  a  detention  without  lawful  authority  the  party  may  U  Zm 

I/l!r";ir"K  '  ^'""'  ""'"  '•^'''»"'  -^•'-^y  its  ciders  are  nu^«, 
they  are  not  voidable  but  simply  void,  and  form  no  bar  to  a  recovery  8ou4   ev^^ 

EroTrhe  ^J^^^^  7f "''  no  justification  ;  .till,  even  in  suc'h  casf «  tW^ 
the  action  of  the  ba.l.og  Judge  is  not  revisory  of  the  order ;  it  is  simply  the  ererci^ 

^effec  of  theorder,  namely,  the  imprisonment,  bu 

Stht  oT'"?'  f/"'  *"'  ""*'''"'^  ""M"'  »«'t''i'h»tanding  the  order-Zmin. 

W-Z  bail  bv  Inl  '   •  ""S''*"^  *^'**''*  *^*  "8ht  of  these  persons  to  be  admitted 

^  nW«  \-     '"''""P**'°g  their  application  fof  the  advantagT  of  the  sutlub  and 

obstructing  and  preventing  the  risht     Whyr  -l,„,.M        u  V  ^7"*®' ""^ 

ihade  at  all  if  f^I^ff  ^.  ^  "°°'*'°  ^"^^  *°  o'<J«'*  *»»  been 

tesses  the  privilege  of  the  prisoners  to  be  admitted  to  baU. 

aSbr^ff"?^'"^'*''''"^'''"^''  "^  '«*""»  «»'«''»  Ae  commita«nt  for 
^^^  ha^^  '  '"'*  *\«'V^«te„tioa  under  that  commitment.  I  am  free  to 
^afe^tha  however  much  I  may  desire  that  the  prisoners  should  be.unished 

Ct^  isTui Itl?  '  "/;^^  P'^P*"  ^^""  ''  «*»""^«  >°«»'ff«"''t  wtether  the 

«ii„  •      I  •      I  ''^^""os .     Where  that  indifference  is  removed,  it  wmld  «««- 

Sr5-:^''^'^'"'''^*^>'"''"'-"    B«t  tow  stands  this  oa^e?    Two  tS 

.     I  at  oT  "^^rt^f^'  *-  d-ha^of  the  juiy  after  prolJ^d S 

deration-all  this  is  indicative  of  doubt,  and  the  following  case,  whici,  Ls  far  tl 

«u„utKriw    ""^•"•"  ••"'  ''*^°  '^fijaeAvrhen^Ue  offence- wa.,  a  feloby 
punishable  with  transportation  :  as.  in  2D  attl%  77  »„^  q  b    *    i^»,        I 

-  there-is  therefore  no  fiVed  or  oertah   ule<ia  *cZ  oTfetLt     \       I-    f '  ""* 
dencndinff  i.«n„  u.        i-      .    '^*""'  ^'**®  "»  ""s^  o^  telony;  each  particular  ease 

bef^e  triE  !  Pf "  'r'""»'»«'*»««-    Th Jobject  a/d  end  of  imprisonmenr 
before  trial  and  conviction  is  to  secure  the  forthcoming  of  a  Demon  ohar-e^  Jtl. 

the  com^^issi^n  of  a  crime,  and  itlfenever  intea  J^  an^pTt  of^^^^^^^ 
u.ent;  for  until  the  guil.r^  the  part/^Mly  ^„ertaia;^  Z:l^^ 
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i*m«,  ,hi.k  „.i.  J.  ,^„  ^^^  "t™K jj' t^::  •"''  'T'  '™°- 

tarpitide  of  the  offmo  it  m™.  ,„,..,,  T  ^  «t«*l'"lied,  does  .not  idter  the 
MK  mJ  m  ovasioa  of  the  puoiekmenf  .oj  i.  .J  '«•     '^t  '  "'^°°°  " 

c.i««...d*o».t.„ofth.7'oti:,f™?/jr,r''"°''  *°  °*'""  °"" 

«n.  -.ether  UU^^    J^l^'^IVJ:'^  '  *'*  "  "•»*  ""«- 
b«.o  Ate  to  .gres,  .J  ihat  pt^o     ?  !J     '^"^  '^"''  ""  *"^  "■"«  "<» 

flwt  tie  fo™i.o  ptoooanoed  „Lif   !ft         ™  "»  ^'»  fwm  the  f«,t 

be  tb«  .  b»K  majorit,  of  Zilril!??™.   *  ""^  '"'""•' '  "^  "  ""y  "«" 
-n.   I  peJ™  X^.n  ,r^  ^^  ?  "'°  "'"''°' "  •«»»«"  bjVho  fere. 

b,  tbei.  iri.:r::?i7  ™r.:r°  i  :r''^'^"»-'. 

jurors  .ere  impartid,  .„d  tb.tt8fi,.T.l  j:.  ''  """  •"™"°°  "»'  "■» 
enliou.diff.rJoe  in  Utl « t tW™l  T^T"'  '""'^  «»«■  •  ooMoi- 
to  co.cl.de  tb.t  the  51*.^^.  r        ■:  fl" '  """  ""  *»"*"■  ''»"»'J 

■0  W&mm  of  opiDion  m  to  Sfo^-T!',.^  ^•^"*  '"^  ""'  -J-lf  b". 

f  *S  to  2h  .Z;^  Lto^:\:;;t  L'JT  S  "'■  fr  "-^^  - 

pp.  101  ..d  2.  lost  189  riTljVi.  ..I  'j"  *"•    H8iico,follolri.gHrie, 

his  conseqaent  banishment  nn.l«,Hir  t  "a'pability  u  qnoertain,  and 

evidence  .ddnoed   ^^o^rfltr,     T  """"'  •  ^  **"  ^"''''  "^^^^ng  of  the 

.erdicUponitTt^dT    eXeX^^^^^^  ^' ^  ^  ^"""^""^  *''«•' 

tage  of  thepresamption  ^L^nT^l^'.^l''''^''^' g^^"*  the.adv.n- 

■«g«    ■'>»oiutely,butthat  they  may  stand  out  upon  bail  to  take 
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.«Jh-the  suretL  ^^ZlZ"'' ^^  ^"^^ '^^^  ""<»  »"«  ^-retm  for  each  of  1600 


v" 


,       ■ —■'"••DO   III    <>li,U( 

««cb-— the  sureties  to  justify.       y  ' 

^-  ^'  Jiammy,  for  the  crown. 
B.  Devlin,  for  petitioners. 
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COURT  OF  QUEEN'S  BENCU. 
QUfiBEO,  DECEMBER,  1865. 

C.™„  D„v..,  c.  J.,  Ar.w,»,  J,  M.a.„„„,  j.,  x,,™,„»„,  j.,  „j 

'     ^  «  MONDJELBT,  J. 

•     ■^-P«'-'«  WAYNE  W.  BLOSSOM,  _^  _ 

bj  *e  kr;[t  ^bWhrri™  *•*'"«->' «»■»»«««  «fM...,eal 

of  the  P«»ino.,„?,|,e  Jdg»°   ^  °'°~'°'"  *»  •"»■•  'i"  «»  S"  "l-ge  ».l 

Montreal,  29lli  Nov,  1865.  (^'B""'')  T.  Bodthiilhe. 

fo  ". V,U  0 flt^i""'-,  *•.  ^'"'•''  •PP''«'  •«  «■«  Go.«^f  Q.„„..  K„oh, 
WM  -.do  for  ban  -^t^ '    .   .K     .  f^"  ""'"K  Produoed,  ..  .pplictioa 

•ioD  .a.  gn..ted..  ""^  '°*'''"  "» "J"""^  '<"'  'I"  'Pplio*- 

•Uto  «...  tti  .S T    "  ""f  *'  I^*'  ■"""MM",  it  ii  »«Ma.ry  » 
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<1n»n  «p™-  J  •     ™°*'  olassifioation  is  not  the  one  now-  laid 

«z:'^ txx"'!?!  .t-Tr-'r-^ f-.™b.5r;:r    . 

ciple.  of  bail.    sTh™!!'  nt »  ^  ?.'^'*°°  "  """* ""  "'  8«"«^  P™' 
iD  principle  thaDlhi.AfliPr-..       "»"""'S«"'l»l»"er«Mablidi»l 

Petersdorff  on  Bail  483Vni  1^7    w  ^'      ''™"''   ^^   *^*«"-  ^»»-  ^^P- 

Maleas  Cor^L  Ac    whlj  •     ,         ^"  ""*  '~'"^'*'  ^'^^  ^t.  of  Chas.  II.  the  * 

Section  lofTu".t*'i"^^ 

atleast  hefiTtlS   fUi:n"'^^  Section2 

obHgetheCo„ufQl„\^:?*'r^^^^ 

nnder  it  A,  tha   !,«?   L       .     v"*"""  *•"  '"*'  «'  "'  "«««» to  do  anythine 

barrasidten ;     7ac;    ;^^^^^^^^ 

inthesecondlJH!;ror;ge8/4^;^^ 

terpolation  which  niakes  no^nL  of  1  -»^"        '^         '  '"''  ""  *"  '"■  * 

of  Queen's  Bench,  and  prbX^hJ«  n  ^"^'"«  "''*'''"  *^^^ 

this  matter,  I  shd  bow  nZ!iV  t     T"""  ^""'*'  ^'^''  "^"P'«^  ^^'^'^t'O"  in 

,.gain^«  me     U  hat  been  aL^  th  .  T^"''?.?'  '  '"'*  "  f^'''"  "  ''»-'»  " 

Ito  admit  to  bai  in  aluZnr    •  5  ''""*  "''"''^^  «^«"  «  Win  vacation 

Ku  (wii  in  ail  oases  of  misdemeanour.    That  thu  i^  „i*  *i.  t  . .  . 

appears  plainly  from  the  ettntext  •  hnt  T  nl        t    I       .      /**  *''®  ""**  ^  *"">^ 
where  recc^niL  his  dLt^n    ^    ^  ^'^'"*  *" '''°' 'H^*"* '^Natu^ 

W,  aj.-The  "shall"  there  wfers  to  the  two  days        ' 
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would,  hpwever.  remark  4h«t  the  diatiootion  of  theLtute  of  Varies  ntnnl 
•     k7af^WT^'^  *^  ■  '"™"*  "*■  "^^f  t»e»t.  •  Yet  in  R.  v,:  Mark 

.    ^J-^-fc'vC    cap  l(^2),8ho^ld•notbe8ointe^,(rete&     In  the  first  tiaoeseotion 

53  says  one  Justice  muu  bail.     At  fi>s»  Bt„i./*i,:.   *  ,.  "™\P"°«'  section 

/  „,„=„        .1  "»        "'""yuan*     At  nrst  sight  this  appears  discretionarv  and  in 

^■^jl^^'^Tr  ^'  -«<»--^a  f>o.  Iblonies,  ;here  it  rec^r 

HticJu  w..  ^^  !'''.,?^^'«^''*«^«  had  desi^d  t9  take  away  all  discretion  from  a  > 
Justice,  It  was .per/ectly  easy  to  use  the  iniperatke  "  shall  "     1  n  thn  w.  ♦    i   '  • 
in  8ection.57  there  is  the  iord  '•shall  ^h^uT  '  T  \    '*"  P'°"''  ' 

tended  thit   ».!.  i.  •    "*•.  ™     sha"     bail  in  misdemeanours,  and  it  iscoft. 

'      fst's-ltt  whl«  t^^     be  examined /t  wiH  be  fou,^  tllat  .kail  applies  to  two     ^ 
casses-lst,  where  the  magistrate  thinl(s  theiiis  onl>  a  sukpicion  of  felonv  so     ' 

fr«.r  >  ?    !^«bsolutely  quired,.  iJcause  it  is  shall  i/ he  thUksh^  therefor^  ^ 
-    Sd   rrr"^''".''^^'^'*T^^  iTherSrfpIos™     ' 

«ad  l^/'f  ,"i'\  T/>'*""^^  *^''*  "'  ^*'*"*  "»«^'  of  section  53.  must  bf  ^ 
r.  ^Kr  r.    f  ""•  "^"^^^F^.  -""Bt  be  read  *A««  or  mau.    i  think  I 
have  estabh^hed,  therefor.,  that  n^her  in  the  old  nor  the  recent  Ltute'  law  is 
there  anything  to  support  this  iro«  rule,  n,o'nstrod.L  absurd  in  itself  andcon 
r«y  to  eve.^  principle,  which  it  isLw  attempted  tt,  lay  down  for  thtl«  Ume  "a 
^  *h«  country,  namely,  that  all  pe4„s  «ccm^  of  niisainour  iLuUed  tob  J 

$.nce  I  argued  this  ca«e  beforeV  r  enquired"  in  the  Police  Court,  kMoTt^^ 

yif  such  a  ™l^  had  ever  prevail  there ;  and  I  w4s  told  that  it  hai  not  trat  U  i 

,  had  frequently   been   refused/in   cases  of  misdemeanour  by  the  jX  of 

Se^ionswho^  experience  ou^ht  to  have  some  wjght  although  JuXi^ 

^ferior  tribunal     But  it  haJbeen  said,  where  ilThere  an  English  ca2  of  r^ 

Ml^orZZ!t7lT'l  ■  '  "r  .''^'^  ''  *••«'«  "  case'of  conspiracy  : 
KWnap  ot^Jiis  sort  ?  ^  Kidnaping  m  England  is  a  felony  by  the  43  Eli«    and  if 

that  statut^d  been  in  Ue  here  this  questipn  would  not  have  are*;    but 
heinous  as  these  people's  oSpce  is,  I  was  fully  aware,  befor^  ^llTZmll 
«d.ctment,  that  I  could  4j  get  at  the  whole  four  prisoners  by  meaf s  of  .„   „ 
dictment4or^onspirac^.    If,  however,  I  cannot  get  .direct^  o'f  .  peL^  I 
HaifoMo  wTkT  "f""'  "'""'  ^'^^JiproU  to  show  that  theZetion   " 
1^^^::TZ'^  ^\T.  «?^l-4th  Justices  of  the  Peace. "  In  the 


rrari,,  ^  Mod.,  the  distipctibn^<^ytfri>Hta  bciug  a  cmmW 
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.  ,  J^»<J«»>ef'our ;  ^t  bn  iU  other  li«d,  it  i.  a.id  that  in  JUarriotU^  «.lMd 
104,  ^ba.Iw«  taken  b(«.«ae  it  ;rM  only  .  great  miademeanourr    Z  of  the* 

tttMorier'^'^r""*^"^^^^  -ybe  inferred.     rPlfm^JZ.. 
rracif,  6  Mod.  169,  an  aetien  against  a  magistrate  for  refusing  to  take  bail  in  a 
ini.deineai.our.  the  magistrate  was  held  not  liable,  as  there  L  nrevidenTof 

^  Pommon  Law  Rep^  240.  and  tbfs  ease  ^as  distinguished  fri  Badger's  o^' 
>  ^^^■^'^^'P-m  where  tho  magistrate  were  compelled  to  pay  thT^ostsTf  ' 

Se.^TJ'"i:^'*°^\'"P^^^^^    buttl^eitreZd  wC: 
fS;  vs  A '^^  «»««  therefon,  support  «.ch  other,  as  dcs  alsa  the^^  ' 
.     ot  /-nriert  vs.-  ^ra  rex.  66  Com.  L«m  kep.   1029,  where  it  wal  held  tZ 

his  good  fkitfi  IS  no  excuse  .for  a  Avrongful  a^t  J.     ministecHI,    ^ 

.      Meredith,  J—Nosensibre  man  can  blame  Mr.  Justice  MoNDKr;;^  fii     - 
..order,  since  it  appears  that  even  now  the  Court  is  dividea  L  to  Zit      f     '      " 
:    right  ot  wrong  in jnaking  it.  ,"        '  "  "'•;;*^^^  ««  »« 'heAer  he  was^  .    : 

Mr.  ftamtaif.^ln  )Reg.  vs.  McAttavy,  4  Cox  n  444^  on^  I? J  ™    s^  '  •     .    -     " 
Cox,  P.J11,  orders  similar  .to  the  one  collalned  i^l  ^■'      f  ^''^"'  ® 

of  Queen's  Bench'in  Inland  woulHo^^^^  t^^f,;   ^"^5"'  ^  ^?''         '" 
had  not.the  povrqr.  but  they  would  not  "    T^A-^^L  ^^'""^ ^^  ««*  ^^  ^^     • 

4  CPX.P  21.  Mr.  Just,C5^^«r/«  refused  bail  beLso%-:ri^^  • 

..  bad>8pm,on  of  the  case,  lan'd  the  Crown  woi.rdnot  cori^nt  ^rnm^r    *I   "• 
oa8e9  I  draw  two  conclusions.     1st     Thkl^lTT     .vT^^^^^'^"" 
Justice  MONMLET  arTnot  unhearL  2^  %tf^     '^-"*  '""'^^  *^'^''' .  ' 

in  vjcatioh   .  This  enactment  is  also  to  be  founa.r^p^duced  in  our  statute      I^      • 
"'•  .  Aml.wliy  slionid  they  not  zeroise  their  Ai^\^  >    -         •"»""•"» 
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.■^J  -oJB'wita  to ^Ztr.^^l""' "■''"•""^ °™/"*»8  «■••  «hi.  court 

"decision  should  be  ileaXlr^A?^ ^hi,^'  "  ^"P«'»»"»  that  a 
api«a«toh.veoa«sedsoa.eeLrJnf  L#  on  a  point  which 

•dn..t.that  I  rejoice  at  it,  80  far  «a  a  Ie«?  7     /""  *°"°*'"''''^'^'"°  fr««  »«» 
that  an  attempt  ia  made  to  auLL  i*^"^  8^"'  *»»*  'h*-  ^  «"«» 

*    opinion.  legal  Ld  called  fo,  CTnZZ.''^'  ""'^  ""'*  ''«»*  »"'  •«  "/ 
outa^arbitrary,  tyrannical,  a'nd"'  LZXllT'^T^^'  ''"''  ^'^  ^^'^ 
r   ,,of  Parti^nship.  I  cannot  but  reirthK^  TT  ,'^  '^'  '''^'  ""^  "  a"' 
f«.«eli;Tnd  the  most  commonXofl^^^^^^      "'""  h-v.  bo  far  fo^ottea 
^/knowing,  as  all  know,  that  I  hlle  neTK-  ^'  "^  *?  ""^^  ""«'» '""-Uutions. 
^guilty  of  an  act  of  partiality     SlZl  A"^,  ^  '""^  J"''"''*'  «"«*^'"»'-« 
,  '  cussed,  my  rulings;  but,  as  to  mVcZl  17  T  ":'  ^^"^  "*  ^•''"'"'  Foperly  dis- 
1    jt  to  be  assailed.  ^  ^       ""y  o^awcte^,  I  8h..il  never,  with  impanity,  allow 

,,     J[''';*<'*'»«  point  before  the  C^t. 

c^u^isrt^irijfe  ^^ 

deci«on.  since  there  isToti^SS^^7ofrV  '"'''  ''^"  '  "««»'>«  ^^^^ 
(not  of  Judge  Mondelet,  hUTHf^  I  .^^"^^  ***  '*'^'"«  *'"»'*•'«  order 
thaUs  about  being  done  wK^^  <^-0  »  iHegal-all 

The  first  branch  of  th/sub,W^  k  n    r*"*"'"?  »»»«  P'^wners  to  bail, 
the  jurisdiction  of  th^  C^^^^^  -dress  myself  tifMb  questfbn  of- 

Court  Is  empowered,toS;tn,^^^  '!;  ^^'''^^.  this 

.  Benph,  in  Lower  Cina£  Js  acXTf  f     f,  .    t^  ""**•     ^''*  ^^""^  «f  Q«oen'» 
snchi.  its  primary  .T^ntiStn^tf.  ^    ^'J^^^^^  '"  civi|  .natferB-. 

with  original  criiiZj^XlrarL/'"'''''''^^ 

Criminal  Court.  At  requi^  onTv  t  ™tT  p  "  "o'''  ^'^'^  *'^  »"-l  «  '^e 
. «  t«  the  appelu/Zur^^C,  TnL  sefs  W  ^2 '    "Tw  ""  ''-  ''^  "'  '^  *' 
2:^nsdictio^^^^^^^^^ 

-^iStuw:  J:^  -^e  to  this  a,nrt.in  the 

^   J  "'''^°''*>^'"'t*''<>0'«e  now  before  the  Court  isone 


thi^t  this  oouri 


Vi*  ' 


^WRTOP  QUEEN'S  bench;  1866. 


;— ' — ^ .       -     AqI 

'     that  the  priaoncr,  togatl^r  wiithL  nr    ^"n'''  ''"'"« '^  *»>•  Crown  side 

di«b.^,  both,  treX?rfhrsj?Srt':^  r^^  rt*^-"  ^'^^ 

^u  order  not  an  estoppel  ?    I,  the«  .1        '  -^  ""  *"••  C*^"  'We.    I» 
•in  ci^l  n,.ttors.  without  .  .riflfZZV:  T  ''"'"'' '"«-«  ^  'PP*"' 
I.;it  «ot  ..  certdn^,  elen,entii/^C"  .  J    *'^*"  "•"•  ■"°''  "  «'der; 
theoommitment  of  «  Court  of  Oyer  snd  T«l"*"  J"'^  '""  be  deliv.^  ^ 
writ  of  error  ?  "    (i  g.,,,  f^g^'j^-f  Ten»,ner  by  AaB^,  «^^  ,,,,^„  » 

time,  repetition  that  the  o  der  is  the  nlr  n/T"?'^?*"**-»  *»"•»  'he  often- 
««rtipn--nntr«e  In  J...  .^j  .'  fLt!:^  et  tt.'''"' t*' "  '  «'«-'^ 
Crimmal  Court,  has  as.  muoh  power  mVIL!.  J  ^V?'  ""*  '^"'^S'  '>*>W«g  the 
theBench?  He  is  the  wholeTu^'' '"j^'.^^"  J"? ««  <>^/^ 
tion  oannot  be  touehed  b,  this  prJent  cJ^X  ".''  *""*  **«*''^«'  '"q--- 
inen.be,  thereof :  .nd  ofLrieTueMeTL^l! 'k '''■•'"*  °'««'' '•"' »>'^^^^ 

-^e:;o:^i^£?^^^ 

Ple-ntude^ofitspowetbr  ,^r^^^^^^       -.^^Vj'n.wn  «de.  haTi-V        - 
the  facts,  considered  right  and  XlntK-r"''""' '*"'"«  "  P<««»i<*»  of  aU 
«>aibr  its  protection,  to  order  tt        '  "**""'  "^  th|,  community  at  JaJ" 
Jere  to         j„,  „,,^'^ -J^;t^^^^^        to  be  sent  bacVto  pL-i^ 

Tbat  decides  the  point.  ^  And  Wen^Tthl;  T  J""'*^  ''^  «"<*  <^«^' ' 
«hows  ,t    A  judge  of  .-another  Court  h2-     J**  ^  "'^*'^-    Th'  «,quel  -  . 
order  of  the  Conn  of  Queen's  knT    ^  *?  ^^  ''^*»"»»'  looked  upon  the    '  ' 
Jjatitas^eh.    &t„r^^^^^^^ 

Blossom  to  bail,  had  not.  the  Sheriff  andl«  «?''"'*  """''*  '"'^  «amitted 
order  of  Mr.  Justice  Badgley.    Had  ^e  t!  ^     f*^  P'?P«''^  "«»»«»  the  .    - 
Whcation  being^ade  t<lj  lT^^.^^"^  P^ted;  I  would,  oa^^     1 
had  they  been  committed  for/l^"?;?'*'"*  »^»ff#  gaoler  at  .lilirty  ' '  ^ 
^l^g'^^^  order,  which  w«,  aStSir  T»'  ""^^^l^^-^^   ^ 
here  waa  more  discretiweihCL"^^^^  , 

""••tutinritbefbreajudgeinXS,^    '""^*^''  ""wise  proceeding  than    :      ' 
,     18  »t  not,  moreover,  evident,  th,t  if  ,„,.,j^^.     ^ 

••juugemiijrwume  to  declare  »iiff  and 


MoiioH. 


f, 


;». 


,iiCA;t:^' 


B2 


COURT  OP  QUEEN'S  BENCH,  18«5. 


BIOMom. 


void  an  illegal  ord«r  of  tLo  Court  of  Queen's  Benoh,  he  may  u  well  tro.t  tn  the 
«aa.e  way,  a  perfectly  ft,,,/ order  of  th.t  Court?  «' treat,  In  the 

Colriffh"""*  l""'""''.'!  ^  "'"  """'* '    '^^'  proceeding,  of  the  hlgheat 
Court  in  the  country  would  then  be  .topped  and  controlled  by  the  onfcr  of . 
.iDglejudgoofaCourt  of  an  inferior  jurWictiob.  or  even  by  the  orde,  of  I 
$v,yle  judge  of  that  Court  I  ■         „  ,   "^ 

of  fhlr"";"!*^'"''''^'' ''"'*''"*  ofthoca.e.and'refu^  to  act,  the  judgment 
of  the  Court  being,  a.  he  correctly  aaid,  law  for  him.  „  *   ' 

counrrt"'  "^"a  '"''^'"^  «^  '^  «"-"'  «/  *«*«»•  «»?«..  to  aet  aaide  or  come 

hatl  h^f  ' IT't  T  ""  '"'"'  ^  *''•  ^^•»"'  *»^  Q«~"'-  B^-'h  ?  •  When,  il 

dav  11  o"f      .     S  "?":■"  *'"«''"'*  or  «y  whe«,  elae.  ever,  bcfon,  thS 

Sef 'TtT.    .  """.    "    '""^'     ^'"'  J"'^^'"^"*  °'  '''''•'  of  »»>«  'ho  «  Court  of 
Queen  8  Bench,  sitting  on  the  Crown  side,  set  aaldo  in  chamber;  bv  a  .!„„U 
judge^eitber  of  that  Court,  or  by  a  single' judgeT  an  inS  Sou^t       it 
w  r    T  "f  •""•• '  P'***""'""  "  sufficient  to  characterise  it.  - 

Be:::i."^*^tm^:t:r^i:i:f^^^-:^^"^ 

iudZentT!  ''^^''^' '"-P"'  "  "«»  g>-«"ted  for  th^  purpose  of  reviewing  the 

lo  to  corltl  '  "' t '"*  ^  '"  ''•^P  ^^"*-  wi*in'their  jurSiiction! 
True  trct'^fT'-  J'"  ""'  '^  ''"'*  "^^  *??«•'  "  ^'^  writ  of  •r«>r."  ' 
as  thl  „:/  ^  i  ^'l"^'"''  '""  "  '*'^^"'''  °°«  f™»  the  present;  but,  «,far 
as  the  nature  and  effect  of  the  A«6«,.  «„y«,  are  concerned,  the  principle  which 
the  learned  Ch^f  Justice  acted  upon  and  enunciated,  is  uniueaUooable 

J^owcemes  the  question  whether  bailing  for  misdemeanours  is  obligatory.   It 
IS  not  at  common  l^w.    It  is  not  by  our  own  statute  law.  • 

L.  C.  Con«).  Statutes,  c.  95,  see.  3,  subs.  3. 
,      Canada  Cons.  Statutes,  c.  102,  sec.  66  and  67 

OnleX^Z^'u''"\"T''^^  P-  97)  the  Courtof 

Queen  s  Bench,  »„  the  plentitude  of  its  power,  may  and  sho«ld.«erci«  its  dis- 

lea^litt!''^^^?''^'*?  ^"^'  ^"'^  ^-  -""^  --"»  0?  but  that 
lear^d  jud^  J,a9,  after  all,  merely  spoken  oF  pracHee  and  received  opinion.   ' 

ft^S^ah  ';!«'*''r^'^'.*''-'  -"  -  J-'^S-.  i«  Cana^comedown  tTZh  . 
5?dl?n  rr."  K  *"  "'''  "P-'  opinion,  and  bow  do7n  humbly  to  the  dicta  of 
Judg^nglandWer  eminent  they  are?  Are  they  infallible  more  tlTwe 
Zl^  u  differ  ^m^ch,  if  not  more,  than  we  do  here?  Have  their  judLt 
menta  never  beenjetasideby  the  HouRe  of  Lor«s?  I  have «eat r^^Tfrrtf. 
Mnentjudidary  i,  ^ng„„a ;  fcut  I  must  bepelitted^o^^  K^ 
aspect  for  ,Jat  I  consider  to  be  law,  and  for  what  I  take  to  be  reaso^liS^^ 
B^  rather  tl|an  mere  dicta  or  precedents.  '  ^ 

*"«*';f.^lf**  I)enm.n,  or  any  other  judge  in  England,  had  ever  bee.. 

napping  f^cm^Z^^rt'  t*  "^  *^'^""''^"'  '"•«"*«"  "^  «>'  *«- 
najy>ing  facilities  wl|,ch  do  not  and  cannot  exist  b  England,  isit  tobesttDiK-ed 

.Blossom,  ImngJiim,  thereby,  apa,n>ort  to  hishomeover  theline  46o?    Hm 


-PWr 


"      I^JM^?;"' 


*         tv^a^gj'; 


¥1  ?    I.  it  not  to  «,cur.  th^   p'    .rl„i  o^f  1^  '•"•*•     ^•''^  J*  '"•  object  of 
demeanor  f     Which  me.n,  ■    forTn  " '""""'^  '    Oh,  bat  It  1,  ,  oiiT 

fift-n  shilling,,  ifevider.  ,1;.   t:;,   J^-Tf  "«•  ^  ^"^  -^""^ 
mwrf«„er,„o«r,  perilling  the  pence  of  IT  ^''"'  •*"*  "^i*  »>•  -n  «Mmw«. 

,    of  the  .ulUocr,  ,o„  .relu:dTb«r^V:;2' ""  7","  '''  ^'^^^^  '^^  / 

ThTX  CL""  ^'"''"'"*  doctrineV  ^      '  """  "''''*  "''"^-""'i'^  M  I-rge 

with  aii  the  fact,  of  the  ci!:::';^  "T:  '^""^r'^-  ^-^y  one  ia'&i  ■: 

ourBoitb,dosperadoe.„;:i7hV?e„o;:^^^^^^  -'»«-  o^ 

detl!"  ^;r'  ^'"^  "«*  ^«»-  f'on,  their  cr  ill"  *'''  ««°«''J-''c- of  their 
derei.ct.on  of  d«tj  in  some  of  the  juroLi^  r«A.^  ^"'^'^  ^^'  ^'^Mu^ 
W-.  mada  out  be.ond  the  pcsibili^T'd  "ubT  Z"*  '"  "'""^"'*"'  ^''«-4'' 
•reason  to  gi.e  the  prison^  U.e  l^etTof'tt'^  T  ""^  "  """Vf  Pretendl 
Both  eeotiona  aP  .i.„  :.  *^    "^'J^' 0/ the  doubt.    Th«r«  -.^  _.    ,    !T' 


BioawiB. 


7~~K\ 

t    •      ^ 


<o  convict  '^ 


a-Sumcnt.  that  the  order  was  nehhl  ,    "*  '*'^  P^^P*"'/  «««,  duria;^  th- 

blame  Judge  Mondelet  for  gi.ioff  the  L„?V      •  !*     "*^^«««»»We^Wcan 
with  regard  to  it."  e'"'^'«  ^H  order.  Bince  judges  were  divided  i„  J^ 

Chief  Justice  ahstai.:  IZl^J^  S^  •"•'"'T''^«  order's^"'  ^ 
open- to  grave  objections.  Jud7Ari/.r'""*  ,/"'«*  ^^'^^js  ill 
e^  and  .a,  called  for,  by  the'cirt jL'unc^  J^e  Z  "V'^""'*  *'"''  '*  ^' 

rp^p^pe.i«  -^^^'whic^eot  f.r;^;:^ix:t^ 

^«t  U..e  in  Canaia;fXo«  oSlTr'^^"""''^^^^^^ 

fler  Majesty',  spbjeci;     ^  "°  ''^■*  *%  consider, prdie^tion,  .i  ^;?/3 

iJ^-wiN,  J,  also  dissentient  said :      \  i      , 

J  his  case  has  K— -ui- -,       .        ,  '  1 

I  and  It  is  therefom 


n 


i 


„i-  :-r. 


*^'; 


,    ,,         »«»«uucQc  sai 
'o«MhM  been  ably  ai^ed, 


aoBflnftWi^yfufae'toflay 


•A 


;;■'*'  - 


-  \V_ 


I 


fe'-Ji*!».i  lV<1-^» 


r^T^*: 


,^::, 


■  ^■^7,-^s-  • 


'v«5.js~«  S  PTC- 


M' 


OOUR'^  69  QUERN'S  BENOH;  J8fl5. 


BJotMMn. 


By  th«  Oooaolld«t«d  8Uitat«ii  L.  0.,  Cap.  77, 


mtioh  upoo  the  prMcnt  ooonaion. 
Sec.  «7  .—It  i«  enaoted  that— 

'.,1  h  tlT^r         r'T.!  ^'"  ^'•""^'''  ""*  '"  '»•«  ■*'•'•'  'Ji-tr'-of  thereof 

^  due  course  of  aw,  .11  plea,  of  the  Crown,  treaaon.,  murder.;  felonie.  ^nd 
'm.«len.o.nor..  onme.  and  criminal  offence,  what...;,  ha'd,  done, Too" 

i  ",?/."'*  """P'  •""''  •"  •'•  '««»'"We  only  by  the  jurladiotion  of  the  Admi: 

^    S9'  •^ot''""'  *'^;'''"  "";''  '"  *"  ^  ^"^"^  "^^^  '*•"•«'  .nd  Coroner.. 
'^  "  otL  P      r  ?  "!;  •:  "» '*""*  "••"  *^  "'""^^-^  ■"'«  V'«  -i^  court  from  any 

Quarter  Se.Hion»  of  the  Peace,  In  which  a  trial  by  Jary  is  by  law  allowed  wh  1 

.<  JIS  K  '  '"r*"  •'C  ^'  "'•»•''•'  J^Wiction,  .hall  re.pectlvely 

Ihem  .hall,  at  .uch  term,  or  aittingp.  form  .Quorum,  and  may  exerci*,  a?l"hc 
"  power,  and  juriwliotion  of  the  Court.  /  exeroiw  an  tno 

Bitting  of  the  Court  of  Queen'.  Bench  for  tho  M^roise  of  the  original  criminal 

of  the  Court  ,n  the  exerci«,  of  said  jar«dlction ;  but  it  .hall  not^  incUmCfc 

r^r   A?f  *'"'^"P«"«'  C«-»  ^  hold  any  such  powers  at  etror 

^mties  of  Quebec  or  Montreal,  if  there  is  a  Judge  of  theVc^urt  of  QueeJ. 

,^.JI-BrtI«h  present  at  such  city,  and  ab^to  act.  .     ^    >*  '^"  ' 

73^"  All  writsand  processes  of  wid  Qourt.  i„ued  in  the  exercise  of  its  jurfs- 

"  ^^^^:     rf  "J'  f^^  ^^'^^^--^^^  "  being  .0  issued,  and'rtall 

.<U„r ?<l    I ,         "V^  *^*  ^'"  •"  "**  ^°'  ^^-^  ''"»"°'  i-  which  they 
.Bsue,  and  Bhall  run  and  be  sealed  and  attested  in  the  manner  hereinbeforJ 

'        cTr'v  "'    r''  *°  •'''  '"'"  •"'•^  P''^^  «^*^«  Court  issued  in  the Te^ 
^     'oiseof  Its  Jurisdiction  as  a  Court  of  Appeal  and  Error." 

Rfi'-i^''«Q^''"!"™'''*.?"''*'*'  ^''^  "'^""•^  *<»  C^^-  State.  L.  C,  Chap.  77,  8eo. 
56  to  63  creating  ft  Court  of  Error.]        .  -       . 

„f  f:,^'"'  ^""'*  "^,^"~"?  ^"""'^  ^'"'"8  »"  'PP«'"l  "-"l  •'«>''  -h«"  be  a  Court 
of  Error  in  criminal  as  well  as  in  civil  cases,  and  shall  have  jurisdiction  in  error 
ro  all  criminal  cases  ^fore  the  said  Court  on  the  Crown  side  thereof,  or  before 
.  any  Cour  of  Oyer  and  Terminer  or  Court  of  Quarter  Sessions,  and  the  writ  of 
errorshalloijrateastnyof  execution  of  the  judgment  of  the  Court  below.   20 

v.,  0.  44,  S.  al,  '"'      '  '■  ' 

at  crt"  nil^^i"'  '""''*  """"  '^''"''"^  """^  '^•««"''  ^"««*'«°  ^^ J*''  «»'"g 

"67.WhenaDyper8onhasbeenconyiotedofany  treason,  felony  or  misdemeanor" 
•t  any  criminal  term  6f  the  said  Court  of  Queen's  Bench,  or  before  any  Court  of 
Oyer  an^^Term.ner,  gaol  delivery,  or  quarter  sessions,  the  Court  before  which 


f^aZZ^^on^otimt. 


th«  MM  haa  been  tried  ■>»  u  t^,  j,  ' — ~ 

eiAar.oMo  th«  Court  UfnJ^  i?.  ^  ^^  "•'''  ^""'t  of  Ou«.n'-  B      l  *»"••"<"» 

du,onedto.pp..r  .t  ,u„h  ti^o;    i^'rl:;'".?'  *''*'  ^'«-'*  ".i«ka  ^  I^  ' 
jadgmont  or  rondtr  IiimMlf  i„        "™*  ■•  «l'a  Court  , hall  diroat  .„/       - 
22,  ''«"»«lf  ..,  elocution.  ..,  rho  ,„„  „.    ''^e    20  i'    T"' 

j»a««.,  recorder,  tj^  »h«^upon  ,Uto,  h.  .  e„^  ,.  ^^  .    ^i|^  ^ 


Wjyiw  If, 


or 
or 


* 


j"'l«e.,  recorder  iJ^    ^''"'•upon  «tiHo,  ,„  «  o„^  ^ 
I     Z.  The  said  Court  of  Quoon-.  nl\    '  ^^'  '"to  be  heard :    *    " 

^  the  <»wu,n«t.noe«  of  the  oaae  Tall  T^a  v      T^'^  ''tarations  to  adant  it 

"en*,)  or  foX  !i-   /  "**  **"""«»'»  •«>•«  thereupon  b^?  *°  ^'^'  ^"^ 

if  ,. '^""°«*'»«  duohaiwj  of  the  ner^n    *"«™apon  be  done  npon  such  iudo-     H 

"  ">e  judgment  ba  «„,--  j  *^"°°  eonvioted  from  fiiwi.-   •      .    ''    *^      « 

or  gaoler  aCrlT  "  *"^'  •^°'<'<«»  or  airested    .«?^  7^  "  imprisonment.    ^- 

"""  ■^"ons  thereof.  20  V.  0. 


ft 


m 


m: 


^ 


.«sr"-' 


•^W^' 


COUBT  OF.QUIiNS  BlIfOB,  lllft. 


ii 


••  60.  The  jud^itnent  of  tht  Courl  of  Qucwn'.  Ikiiuih  io  •«y  •uoh  ou*  Htfbr*. 
ui.l,  .h.11  be  d«llvor«l  ia  op«n  Court,  afUr  hMriog  ooudmA  or  (h«  p.rti«  io  0M« 
th«  prwMuU)r  or  tho  p.rty  co«»ioti>d  think*  it  lit  that  th«  o.m  \m  .rKumi  .n«l  (a 
ilk*  maonw  •*oth«r  Judgm«nu  of  th*  Miia  Court  on  the  .pp««|  .ido ,  but  no'  ooUo* 
«p{M»ranoo  oi  other  Ibnn  of  proeodure,  eioept  luoh  onlj,  If  «nj,  u  tha  Court  in 
•uoh  otM*  mm  lit  to  diffiot,  nhali  be  re<)ui»ite.  20  V.,  o.  44,  *.  25.  . 

"  «l.  The  Court  of  Queen'.  Beooh,  when  *  o.«e  h**  b«^n  ao  iLrtfA  ftitUt 
opinion,  ni«y,  if  it  mm  fit,  «M*e  th*  cm*  or  oertiUoate  to  be  aent  baok  f<.r  amond- 

■■I,  and  th«roupon  the  unae  flhall  be  amended  aooordinglj  and  Judgment  ahall 
dttlTMred  after  it  baa  been  amendoty  20  V.,  o.  44,  a.  2«. 
"  m.  Whenever  anj  writof  trror  i/i  brought  upon  anj  Judgment  on  anj  indict- 
mwit,  information,  pre*«atffl«at  or  information  in  any  criminal  oom,  and  the 
Court  of  Queen*.  Bonoh  roTemoa  the  judgment,  the  Mid  Court  maj  either  pro- 
nounce the  proper  jwdgment,  which  ahall  be  eiecutcd  m  the  judgment  of  the 
Court  below,  or  maj  remit  the  record  to  th«  Court  below,  in  drder  that  auoh 
Court  may  pronouno*  th*  proper  Jadgment.  CO  V.,  o.  44,  a.  27.  # 

-    "  03.  If  in  any  criminal  caae  either  rewrwd  h  afore»ald  or  brought  before  It  by 
'  writ  of  error,  the  Court  of  Quoena  Bench  ia  of  opinion  that  the  conviction  wm 
had  from  aome  caune  not  depending  upon  the  merita  of  the  oa*^.  it  may  bf  it. 
judgment  declare  t|.o  Mme,  and  direoUbat  the  party  convicted  be  triad  again  m 
if  no  trial  ba<^  been  had  in  auoh  oaae.  20  V.,  o.  44,  a.  28."  ^ ' 

A  writ  otl^beai  corpnt  on  the  behalf  of  Wayne  W.  Blossom  issued  out  of 
Ibis  Court  on  the  Appeal  side  of  the  Court  of  Queen's  Bench  sitting  in  appMl 
and  Error,  u  a  Court  of  Error  as  well  in  criminal  u  in  civil  oauws,  and  the 
return  to  tha^  ^rit  ia  m  follo^N . 


Pnvinte  of  Canada^  ) 


DUtrictof  Montreal  \     ^*^"'*'  ***"  Q^^"*"'"  B«Ncn— Cbown  SIDE. 


29  Vic.  September  Term,  A.  D.  1865. 
Monday  the  thirtieth  day  of  October,  one  thousand  eight  hundred  and  aixty-flve! 
,  Prtient . 

The  Honorable  Ciiables  Mondelet,  assistant  Judge  of  the  said  Court. 
No.  18.     The  Queen  vs.  Charlet  Hogan  Adam$,   William  Amen  lilonom 
Walter  Clayton,  and  Wayne  W.  Bio$$om. 
-.-'  ^  _,  .■'         ■'■ 

On  Indictment  POB  CoNBPiBAOT. 
The  Court,  in  consequeooe  of  the  non-agreement  of  the  Jury  to  a  verdict,  dis- 
oharges  them  ;  and  it  ia  hereby  adjudged  and  ordered  that  the  four  prisoners  be 
remanded  to  the  common  gaol  of  this  district.     And  whereas  from  the  positive 
evidence  adduced  on  this  trial,'the  uid  prisoners  aro  not  entitled  to  bo  bailed. 
It  ia  adjudged  and  ordered  that  they  do  stand  committed  to  the  gaol  of  this 
dutriot  without  bail  or  mainprite  to  stand  their  trial  at  the  next  term  of  this 
Court,  and  not  to  be  discharged  without  further  orders  from  this  .Court. 
Certified  to  be  a  true  extract  from  the  Roister  of  the  said  Court. 
Montreal,  2nd  November,  1865. 

(Signed)  A.  diBxacmoht,  ,       "  /    .Vi 

^  TV  ,  -Doputy  Clerkof  theCrowa;  7     •*^-"^ 


_JBEii-u-i^, 


OOOBTOFQPBCWfl  BE^pE,  IMS. 


IT 


wit,  on  th«  titiMnth  d.,  of  Aa«»t  ^L  ;    .      r  L      "'"•'«•»•  ^ir^iUd,  to 

€a.l.Hljr,  bjr  Tirlue  of  two  wamnU  und.r  th«  h  1,1     j      ,V^  ^"••"'  ""''•'  "/ 
K^ulr,.  Poll.  MagUcto.  In  ..  1 1  /^^^^^^^  " 

«.U  »•  in  th«  word,  following,  to  wit :  '  "'''"''  "''*  "^^ 

Dittrict  o/ AfoHlrenl.  \  Poi-ioi  OoOiT.x      • 


Mg||Uhoi.iaqt^ofJ4oatrMJ,  la     P 


Moatreal  .nd  to  the  Itcopr  of  tho  common 

tho  Mid  diitrlot  of  Montre.1  \^ 

Where...  Wdur  Cl.^t.,„,  Willi..  Am#JBiiSl»y.„.  «,  „, 
Chtrle.  Hogan  Adam.,  dl  of  tho  oitj  of  laESC  T  "  ''*^'"'  "^ 
l.boror.,  wore  thi.  day  oh.iKod  before  m«  I^BIO"  ""  ^'"•'t'wJ. 
«»^l.tr.te  in  .nd  for  the di.triot of  M^mtr^n^W^u^"!^''  "•^"''^^  ^"'''^ 
•nd  othen,  for  that  tho  Mid  Walt  "ciav? n'lv  .  ''^  ^•"»'  ^'  S"**'" 
W.  Blo-om.  .hd Ch.rle, Hog^n  Ad.!  &'"«''"'. -""  .^'^«''  W'^« 
.t  the  city  of  Montreal,  unlaffult  r»i«i  "?'"        "^  "^"^"^"^  '"»«*. 

8.nder.  of  the  «id  city  of  ilntl  .?.,'''  ""."'*  ""  *''*  P"""*  o*"  ^^IS^  N 

rz  "'""^  ^'^^  ^»  Q-".  hrr::f.Vdiig"i"r  ^^  ^"t^-  •«•-*  *•>• 

BIoMom.  .nd  Ch.rlc.  H^n  Ad.m.  td  'tf  r  ^""  "'""*""•  ^•^''*'  ''^ 
j.ll.  .t  the  City  of  MontreTfore,r'.ad  th  .  r  '^  T '"^^  *^  ^'^  ««»"»«» 
of,  together  wii.  thi.  pre^p  T  nTj'do  het^  "  *•?"  *°  *'" '^P^' ^^•'^ 
of  the  Mid  oommbn  jail  to  Liv«  »h        f  m^^  """"^*"*^  ^»"'  »'"  "id  keepof 

-.  Wayne  w.  BioLl^^^;;  ^ 'i':^^^^^^^^ 

Mid  common  jail,  and  thire  Ifelv  iTv       !k  .  '"*"  ^""''  ''*"'HlJn  th* 

iivered  by  dueVirM  of  law  '      ^"^  '^"'"  """'  *'»''J'  •»""  fmi^^ 

o-Sr^z;;;^5:::;i::^;i^7;Hd.y  Of  A„^til  thZor 

t'*.!,  b  thediitoiot  .fbreMid.  "**  -'tyfire,  .t  the  -id  oi^^  Mob^ 

Province  of  Canada,  y  *        "^  BaiunNOEE,  g  Jf. 

^i^trict  of  Montreal.  I  Pouoi  Offxci. 

'  Vol.  a.-^. 


-'"€3 


■*   / 


'"Mi 


xgfe 


;-,4>^ii#;. 
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-       «?'>T7 


Wayne  W. 
BloMom. 


,  V  ,  ■       (Signed,)        •     .  \ 

W.  ERMATINd^K,'P.  M. 
And  that  these  are  the  causes  and  the  onlv  causes  of  th«  «„^f       ' 
and  detention  of  the  said  VVavne  VV   ^.^"^  ""?'""  "^ '^«  ""Pt'oo.  Qoiiin„t«ent 
the  body  of  which  sadWuvneVV  L^Tu  '"  ^''  Majest/s  jail  aforesaid  ,  ^ 
commanded  me.     "  LZf  at  t  I'eftvTTl        '^  """'  "  ^^  ''''  "''^  -"*  '*  » 

sand  eight  hundred  and  sixty-five.       .  ""«- -^^ora  i^nnst  one  thou- 

(Signed,)  - 

Louis  Payette. 

.   In  jxpressing  my  opinion  I  have  to  say  that  the  writ  of  hnh^^o  . 
under  consideration  should  be  struck  from  the  ^orTofh^^^^^^ 

.  iBt.  J°°o°«equenceof  the  form  as  js^uingopt  of  the  Appeal  side  in^^^^ 


•I 


^°^^OFmmNa  BEKCH,  186..  „ 


the  Grownjside;  ftndsLondlir  :  ' -^ 

The  Court  of  Queen's  Bench  f^k      .. 


\ 

what 


rhat  I  hold  with  «rrenL"to^L'**f ''"*  ***  «P«8fl  the  sound  and  Jeiral  r;«*   p 

a  dgusB,  after  two  atten^ptsto  obtain  iLl  ?"T  -'''•  ^'■«»-  "^le.     If  ever 

time  for  the  Honorable  Jud..e  tomatlt  ^  '^"^'  *'«'*'»«  »»'«rtive,  it  wal  hTl 

In  the  Que/n's  Bench  in  p     I     ,  . 

At  the  time  of  the  second  trial  at  R,  ^  •  ' ' 

JPon  these  points  with  the  view  whl  T  u    •?;'"«'«««^J.to  merfkion  anvThinT        ' 
i  ««»  «uw  that  a  Justice  of  tV  T>  *'"''"  *''^«°  ^^  the  matter     Butlf^u^^    ' 


-'^ 


BloMoia. 


r   , 


^ 


'  t 


^4 

-it 


V 


60 


COURT  OF  QUEEN'S  BENCH,  1865. 


Wayne  Tf. 


^^ 


«(> 


•  party  who^shall  bring  ,n  action,  and  this  is  established  by  Lord  Denman  in 
the  case  of  L.sford  and  Fit„oy  i„  13  Q„een>  Bench.  240.  Withle«ZarS 

.  ^«  »" Irrf  ^r™  ''"'"*'°  "^^  ^^^^^  ^^  Q»««»'«  B«««h  a„d  what  is  ImZ 
per  y  ca  led  the  .<?«^«nor  Court ;  and  in  any  case  s6  As  to  prevent  a  conflX 
ju„sd.ct,on,  I  do  not  believe  that  Judges  in  England  will  ever  undertake  .?"«? 

Mebedith  J.  said  :     This  case  has  been  argued  wiih  very  great  care  and 
f>»''»y>  «»d  I  fee   it  due  to  .he  learned  counsel- engaged  to  say^M  L  "U" - 
.ng  and  author,t.es  which  they  spbrt^iUed  to  us  hL'  afforded  ^eluchTB" 
anee  nfornung  n.yopn.ion  upon  the  iu,jK,rt,.„t  questions  now  to  be  deterZd 

The  offence  w.th  which  thc^piisoner  stands  char.^ed  is  it  is  adm!»  J         ■ 
demeanof.  a«d  by  the  indictnlt  found  again.t  Id  .  ie  i   LusTof'hn    " 
conspired  with  ce«ain  other  persons  "  to  sl„l  and  L;  ^^^^^^^^^^ 

Jer.^l'"^'TTT  '"''""  ^"?  ^'"  '"'*"' ^"«^ ^'»''»«tt''«  J«'y  being 
able  to  agree  ;  and  the  first  question.to  be  considered  by  us  is  this  •  Under  thf 

e.rcu™sta,ees  already  n.e„tionld,  ought  the  prisoner  t/bradn!  t ted  to  bt^l 
iud!^W    'T    \«'*«"«-«  «"t  of«!g».t  the  order  made  by  the  learned 
judge  before^  whom  .he  prisoner  was  tried,  and  I  shall  eonside  Jhe   questTon 

Ume  I  shall  ...  occasioMo  noHce  the  ^rlp::^^^^^ 

tZZ:Z  Ent  r  ":-'f  '''  ^"^^''^''"'  ^"^'^'  with'refS:' 
taken  and  Cl  £  .  ""  "'^''^  ''''  °""  «'**"'«  «»  the^^ubjeot  has  been 
taken     and  3rdly.  w.th  reference  to  our  own  statute  on  the  subject  " 

Before,  however,  adverting  tathe  decisions  of  the  English  Courts,  I  desire  to 

quot.  a  prov.«on  of  our 'own  law  securing  to  us  the  benefit  of  the  writ  of 

o^dirrvZl      f  "'''"•*  ''''''''  ''^  --«'-  -*!>  ev  a.  more   than 
ordinary  ca  e  thejudgments  of  the  English  Courts  on  this  subject.     I  advert  t^ 

''LSr;  n:«"f-         T'^'^S  '*"  '""^^-^^  "^"  persons'committ  d  ::d^ 
'^Qol\ Xl  ^ff       !;  "?*  '*  •^'"'"^  ""'^  «''^'»  fro-  the  Court  of 

"  izroft:t::cz:VTj^T''  -  -^  -  °^  ^he  judges  of 

r  Hief  «»u,ti„g  eh.refroL%:!:urh1imt^^^^^^^^^^^  •^rj  "1 

"ie«e;?o£a^amanner,andtoalhVe«/.  «,^   .^«  >»  «s /««,««/>?«,  i>cr/ec<  and 
''subjects  with.n  the  realm  oPE:^;:^Zt^^::^:2Z  ^  '''''^''' 
"  witWa  that  realm,  ^r^  tberd  entitld  to  Z  wr^i«^  1    ^   k!"  T^ ^""^  ' 
"  therefrnm  K„  ♦!.«  1.  «  vummbu  to  mat  WJt,  and  to  the  benefit  arialnff 

/'  -r^  /      ^  ^   *""""**"  •""*  «t*t«te  l»W8  th<*e6fi'>  ^ 

,ifife  foregomg  emphatic  deolaration  of  the  Leeiaatnri.  m.t-w.  •*         j 


"  t  ft     '' 


=t 


til* 


^T  OF  OUBBN'S  BENCH,  1865. 


of  H«r  Majesty, wUliin  lhemiiA^"p«„i    a  -^^ "^ 

.  would  h.Te  been  entitled  to  gi  J J^J'  "^'""^  '^*  P"«"»"  «•  -O"  defined  ho«,  . 

do^'th?;x^th;a:ye:^^^^^^^^        --» ^  ^^.  i.jing 

"  .fi^in-t  the  common  law  or  aot^  of' n-r^     ^T^^V  "  i"  offences,  eithe?' 

ought  to  be  admitted  to  bail.*  • '  P^  ^?«'  «»  wgnifjing  th^  the  partj 

And  it  is  in  that  sebm  thif  u  •         •     ..^ 

The  ^  i^id  i^sj^iriiiLf's::^;^^-'^--"*^ 

Queen's  Bench  in  the  time  of  Chief  JuhL  w  ,!         "P°"  ''^  *''«  ^«"*  «>f 
to  "  1st  Salkeld,  p.  104."  where  Mlfo!?  ''  ""  ''"  ^  '«^»  »°  "S^'nce  ^  . 

«  Murriott  was  committJJ  ri^L  ?*'' " '•^f^''*'* ««  «>"«a«^ 

upon  a  Aa^eo.  .^jr ,'  ^^"^^^^^^^^ 

demeanor;  for  though^he  /ori^^h^lZ.!  .  ;""'  "*•  ""'^  '^  ^«^^  "««- 
"  ment  is  not/'f  ^^   ^  "^  *•"*  •"""  ,^  ^'""y.  J«t  foiling  the  endorse- 

^,  i-  not,  a.  ha,  bee.  ZZ^M^^C^L^  i'^ 'j^^^  *«  ^e  admitted  to 
being  that  that  distinction  is  to  be  found  ilr^  ^modern  times;  the  truth 
^         I  -hall  next  allude  to  the  eat,  of  Z  O^  *"^  '*'*"**'*'"  ">«  «"^j««»- 

;o  which  our  attention  wasVarru  a tdtTh'JT' '"'^^'^ '"  ^^«5'  -^     • 
It  appears  that  one  Ashley  cauS/^  ^  '^'^"^  C™'»  prosecutor.       ^ 

-ault   and    battery,  an7   hrtTLrt-"'^:*™' ^ 
Peace,  caused  another  J„«Jtf  thrP        T^    '"'"'*'^^    •''»4    ^^  ^be 
thereupon  was  imprisoned,  an^  ^t  Z  ^.^       TST  ^'^^  ''^'^  4-J.  who 
jailer.     According'  to  the^^pl  the  Cour^""'  ''  ^'"^'  'i'"'^  •^A'^  ^J  ^he 
;tbings,  that  It  is  an:offence         J^^      TT  ""  '^'^''  4«  «'''« 
"acwnmonmwdemeanor         .  "^     •*'**^«««^to.'•fi»«§^l  ij  case  of 


\' 


filOHOfll. 
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Iftyne  W 


Si     •"^-''"'r;*   ^^«"  '•»»«"»  P»«'«ge  in  the  reportof  the  proceed- 

hf dX      T^"'  "'^'°!'"*"'  "''P*'"'"^  '^'  "•"«  ^ff*""*'  -^»>i«»'  -howa  that' 
the  difference  between  oiisdemeanors  and  fetenie.  with  re-peet  to  the  right  toT 
ad,n.tted  to  ba  1  wu.  then  fdly  understood.     It  is  thi.:-That  Tr"o/ whe^ 
Muriel  was  he  ore  .  justice  of  the  Peace, persuaded  hin.  to  r^fiise  ^^^1: 
though  the  fault  being  a  misdememor^wminritsnmuri  bailable ''  ■ 

Tbe^ob^wvation  upoh  which  the  Crown  Prosecutor  relies,  even  if  made  by  *; 
.7t!r  7k  rr  "^  ™"°''  importance.  Muriel  had  been  ifldicted  for  aJault 
and  battery,  that  be.ng  a  cbmmon  misdeiaoanor,  an/the  Court,  having  that  case 
in  vew,  IS  reported  to  have^.ld  that  "to  refuse  bail  in  .ta«  of  coi^rnr 
demeanor  (such  being  the  ca^  in  which  bail  tad  been  refu«,d)  is  an'offenirit 
h  at  bT-  "  i  K  '  ^r^'.    «"*•*-'"'«>»  *>«*»»--  inferred  thitthe  Court  bed 

I  propose  to  allude  next  to  the  celebrated  case  of  John  Will^es,  decided  in  iW 
thatbeinglbye^sbefbrethepassit^gofourHabeaBCorpusAct     Wilkes  havS 
been  convicted  upon  two  info,«.tions).rlibel,  the  offonL  beiV^gmi^e'eanr 
appeared  per«,nally  i.  Coilrt. >«rre^d.red.hin,,elf  to  the  sfi^riff,  .n^  moved  to 
be  admitted  to.  bull.     But  Lord  M^sfield  said  that  he  kno^  of  io  case  whe«  a 
porson    <' convicted  of  a  misdemeanor  had  been  admitted  tg  bail  without  the 
on,«n   of  th^proseeutor.",  Mr.  Justice  Willes  said  "  after  actual  convictian 
ot  a  misdemeanor  tl^defendunt  i«  not  entitled  to  bail,"  Judge  Aston  concurred 
IB  that  opMuon,  and  bail  accord inj,^ly  was  refuRed,-the  ground  being  that  after 
connrtum  of  a  misdcn.eanor  the  defendant  is  not  e?ititled  to  bail 

The  next  ca>e,  in  the  order  of  date,  to  which  I  propose  to  refer,  is  tiie  case 
of  ho  A,«^  v^,  Judd,f  leeided  by  the  Court  of  King's  Bench  in 
England  in  the  year  1788.  The  prisoner  was  committed  to  Hertford 
J  .1,  l.y  a  .wy  „y.„dor  the  hands  and  seal  of  eleven  justices  of  that  county 

Cour   01  K,n.«  Bench, by  A.^.  co.;>«.  to  be  builed-hls  counsel  submitted 

be  bai  ed,  or  discharged  by.  virtue  of  the  statute  31.t  Charles,^,  c  2  The 
counsel  or  the  crown  wer,  Erskine  (one.of  the  greatest  Engli'sh  criminal  law! 
yerji^  Mi„,ay  and  Garre; ;  wl«,  did  pot  question  thodoctrine,  that  the  prisoner 
was  entitled  to  bail  if  th.  offence  was  misdemeanor  only,  but  attempted  to  show 
tl^at  the  commitment  co„taine,ia/.^.„^;  and  Mr.  Justice  Ashurt,  with  the  con- 
currence of  the  other  Judge,  Mr.  Justice  Grose,  delivered  the  judgment  of  the 
Court  as  tollows ;  , 

"  However  improper  tlie  defendantVconductapp^i.  to  have  been  tpon' the 
proceedings,  before  the  Justices,  yet  unless  it  appear*ipon  the  face  of  the  com- 
mitment  Itself  that  the  defendant  is  charged^  with  felony,  we  are  bound  by  the 
Habeas  Corpus  Act  to  discharge  him,  taking  such  bail  for  his  appearance  to 

•  6  Modern  Report,  page  179  and  180,  Quien  ys.  Tracy     ^ii_ 

t  6  %dern  Report,  page  31,  Queen  vs.  Tracj.  ^    ,  / 


.     ^0 


'^. 


..»> 


.^^J/ 


f 

'SEO.^,^.. 


>'.* 


«8 


"  the  Court)  whether  tS  SMrS""  "  ^"''  ^''^ '''"'''  ?«««-»  ^^     '^'^' 
J'^«aQuat.-tav4^,«y^Li,^'f.'^^  oou.n..tmont,  »uoh  Un  offence  a. 

,thedutie8af«JudgornChi,a6ei»butar!f  •       ^'^"*''°'*'^^^  ' 

of  Queen^s  Beneh  in  Englunr^nd  b  rr^^^^^ 

faceof  the  con.n.ltmeet,  that  th     1  I^    '!.""     ""'r  '*  •P^""'P«°  '«»« 
.    todUchasg^hi^^^^heHabeasSa^^ 

-  Hale.  n,ore  *h„n  a  century  previoX  I  d\,!^  'Z '"''  .^«'">  ''^  Sir  Matthew  ? 
oa^e;  and.  so  far  as  J  know^' it  ha7;^ev"  r  b^  "'^ '^"''^'"''' '^  ' 

been  decided,  as  it  was,  j„.;  fb«."Z"J^^  ^  f '''""'' '  "^  ''-•'•g  -^  - 

Corpus  Act,  uaay  well  be  rdfe.^ed  to'rsho^W^^^^^^  "'  ""  ^''»»«»«   " 

^eliy"  which  Her  Majestys  subj^cU  wSh      T"?' *••'  "*«««/*  a„rf    .•    V    ' 
under  the  writ  ol'  A  J./eo.»„riTh^^^^  ^ 

expressly  deok.™d,th^B,e»8ure  of  "kilJ'"^^'^^;„°"»  ^egi«lature  have     '  " 

to  prisoners  m  Canada  by  the  sanae  tit  ''''-^'"'^"^^^  ■     V' 

I  now  come  to  the  case  of 'th«  JT/..      "    ,,  ' 

yasd™wnby.he,ear:^:^^^-/^7^;*;owhich"alsoourat«^^  f 

1802.  I  find  Lor<U:ile„Vrou,h  Ih^Zd'^I't^  '"^'  '''"'»  ""« '^«"«^«d  •«  ' 

"tionsjhatthereisaco;y«>i/i  with^K  ^^'"'' *•*'"  ^™°» »»"«  deposi-      ' 

-me  cascLebianc,  J-.^id^^AnStLTl^  Prisoners,"  „„d  in  thj 

;;^fo™aUyetir,„p„„,H;depo:^id   rS^^^^^^^^^  , 

"been  comniitted,  and  thai  tCe  is  «!^"t?'       ?^"'* ^  *''"' ''•^^'y' J*"*         ^  ^ 

>i-e,  they  will  not  bail  but  .^J^JdW^^^^^'t'^-Sain.tt^^^         -       -^.^ 
make  aga.nst  the  rule  contended  for  by  the  lelp^  W  therefWe.  does  flot  ,      '' 

The  nezt  case  to  be  referred  to  is  I  e:^^:^'^^^^^^^  T 

wh.ch.  also,  our  attention  was  drawn  bv  STl        ^  ^"''"  ^'-  ^'""^'^  et  al.,  to 

In  that  case  a  motion  was  Sc^^o^a^^T"^^^^  " 

Justices  of  the  Peace  for  illegally  refulrbail  T7T  i^f*''"'*'"''  «gain«fc  two 
t  e  Coun.  (the  otU  judg^  pCfe^pl^^^"^' -^e  oigan.f , 

oi  the  pr«o,W,  and  of  his  offer  to  give  ba',^^^^  ^  '"'^'^'^-p-'^i^k 
SMndlng  charged  »,■<*  o »irf~Mi™  ,,,„  :.,•.      * 

^^ _^____\^  naving^^o  stripped  of  its  coDsummation  in 


■EaA,  Rep,  aTd  vol.,  page  166. 
f  gy.m.  vs.  Sadler,  ^  q„^„,.  Bench.  Rep.  Ad.  et  Kl ; 
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MCMi^ 
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!.w™jAM.^-  ,.  f  *-jr^x  L,  ■■ 


'v«- 


|T  Op^pui^N'S  BENCH,  1866 


opoof  Ihle  , 
Inde^  the  ii 
"declared:  "If 


m  had  to  be  for^l  muidenieanor.  That  the  offence  waa 
lOfifcousnuHdemoanijw  of  modern  times  ean not  be  doubted, 
cojnael  for  the  .Crown,  Sergeant  CroHa,  in  hia  opening  addr^ 

uie^j,    .  .L       ^,*^  ""^  *^«"  oon"n>"*9  on  English  jrround  two     "^  '""■ 
deftttdant^uld'hav^n  tried  an^ndemned  tf  anl^l^ 
ang^probal^weeuted  upon  the  walKTthia  yer^  e«itle  12  month,  ag, 

mortlBt  of  tho|T^iiionviotiofl  *   m        If 

5?J}^  last  pas^itb^whioh  I  i^pS  to  allilii,  theoas,^f  " 

■~         waa  '""' 

'fngly  to  thi  rule  laid  do^n  bjSI!Matth%1 


5%  last  paseiiwhieh  I  pnjpS  to  allJii,  thee. 

V"  thjf  case  the  jdeftndant,  |,Justioe  of  ti  Peace, 

bail  i^«  case  ofllisdemeanor.  Judge  Coif!f(^  it 

'"%^  ^I'P'oingly  to  thI  rule  laid  do^n  bjl^il, 

-   .    ?''f||T"*^**-*"'**''»*«>thloartoW«''C)«, 


irorttfd^and  also  to  iht  ctu^o^^' Queen  rt, 
Bmaaob«erved  ^^^'  The  maiUr^fi^fir^wn  offii 


iiinfoi 
for 

I  of 't]^#^fl||umM»t, 
|e,  to  which  I^hj# 


i  th^ChesNUtt  magistrate!  _. 
^^^Hwnd  <o  tal^-bail,  a«rf4^,^^c, 


i^eitoimi 


:The^tet{il«ta",^;3;^e<}j0^,„„a^^  « 
'^Knd  pi»^6'ti<|»  h«||5^n,th«ta»  pefsona 


iilrle)  after  alluding  to  th^^^otioe 
^eart  the  i-eceirej  opiltiioh^i|fl  ^rac- 
l«(/emctMtar,  whether  coimkottM^other- 


k^ 


n 


'U. 


tliat  for  many  years  the  lisoeHyei 
.1       •  >  ^'»    "  ;      ^    '-  H^"  "I  "''""^ed  of  niibdcmeanor,  1»he1flier  « 
&TT\!f'%:yi^'^  ^  ^  \^'"'"«''  »«  «»««."  »  Btrongiy  confirmed  b^ 
^  t>,t  alt  .o«,^  have  re,»on  to  believe  the  most  diii,re„VseaW,h  gaa 0 

l^'^^/hlgh  b.al  ^as  ft.fujed  before  wViotion.  -  ^-      .        '    '      j,^ 

T   iMt?'*^*'"*^  *''"*  '"  ^''«^«e«f  %*<^un;^nf  at  MonlreaL  the  cS^ 
:  ^Tt^"'^'^^"^'^  ^^  ^  oneii,^»ich  J,  pllson^r.  charged'SSf 
j..ta^orW  been  refused  bail  .before  conviction;  but  on  refoTence  o  t^eard 

C7'\  '  f  ■  '^^  ■*^'""'  '^  '•*'  2-'"*  ^'^°''  J*"*'  »«  "«  instance  of  bailfe 
t^tl^t-T  -T  "«'^«"-^'">'-  I'  "  true  ihMt  in  that  c^se  the4S 
<,r  th^ih5ober  in  his  address  to  the  ju.^,  sajd  his  client  had  been  S^L 
pnso^  f^.month^  "bail  having  beiin  most  pertinaciously  refu«JdT  sTtlS 
^^Ua  expU.ned  by  what  follows  in  the  report ;  for  ^e  find  that  the  L^i^ 

Z^h?.  h'  f  rr'f ''  "T^^'^  ***  the  clemency V  the  Court,.on  tfe 
irott.^hathel,adbeenfburffiontWinpri8oo>,*anio/*a,7/'       /, 
1  Bhall  no%,  in  connection  with  the  decisi^a  of  the  English  Courts  ad^^ 
ihe more  important  of  the^; authorities Xd.b^  th^  learned  cLwnJ^s:^ 
lend«.g  to^  ahowthat  a  d«tinotio«j^er>e  statute  of  Weatmins      ^ 


'  Burke's  Vi 


'rials,  connected  with  I 


:* 


Cla^se^;page  376. 


:£. 


V  ; 


-^    ■  \ 


:h 


X.   '- 


""-n: 


',  ■> 


Y*' 


■■^t.V|^^ 


%^ 


■      — — —^ .  '         --  90 

between  enorrnoua ^nj isdetnanfinM     j  " 

P^«of.h.  Crown,*  doubt  J  '.Sd  "Th^  '.  »»»»^  »•">£««' of' Haikin^ 
#opded  for  by  ,he  Crown  in  the^L    L  .f'""  ^'. '"^'^"*  ^^^  '''^"'""t'oa 
ft^jtjted  .pprovingljr  in  Chitty'.  Cri™^',  '^l^'f  ^'PIT"  of  Sergeant  Hnwkin, 
W  however,  be  obeerJd  th T  ho  if'  ^  ^-         "  B»™»' J-tioe.J 

™>-  g«1ty  ofaome  other  tre'pa,«  fo^  Joh^^^^^^       ."'*'  "''"'*  "'^  •'  "  »»>"» 
^Anber  are  replovi«abIe,"  has  nJtihJ  ^  *'"«'"  "•"■  »«  V  Hfe  nor 

jpj^  of  Serjeant  HaWkin.  ie  e^re"  'd  2t  ^d" '"""^^  ^"''^^^ 

J^*f,uere%ddedtothe„.o«ti,„p:na„tp^^^^^^^^^^^^  bj  the  words 

^^^h^  learned  sergeant  wore  ve|^  ol-U'ven  atl.lJ    '  ""^"^  "«"■«««  cited  bj     ' 

;     Wed  to  h-n.mn.M^K^.l^     11^  onlj  reported 

«»it.8,  cannot  detract  very  nmch  frlu  thf        .       '""' "P'***'* '^''''btingly 

to  which  I  Ko  adverted,  i  ::^r^:':;:^f  ^'. '""« ««"-  '>f  -- 

barged  w.th  a  u.iHdeme,.nor  i.  entitled  S  be  b!ni^  T'^^  '^"^  *  P*'-«» 
to  be  r««,1Ieeted  that  the  opinion  of  S^' Lnt  ^^t  7'"**^  ^^  ^«'«« 
upon  the  statute  of  Westm  nster  whichTn     i  "''  ^'  ^""""^'^  exclusively 

^'^"7"''^;  audit  does  see^ttthrnJ^-'- 

J^cordinjf  to  the  rules  evidently  observed  bvLr      '"  T'^'''  °"  o'"'  "atute 

he  statute  of  Westminster,  whhouTeol!  1?;' ''?''''"'''  '"  -'-P""-g 

Justice  of  the  Peace  can  refuse  bail  i„  a  ^1  If  Ir"'""'""  '•>»*'  "^  '«»«».  "o 

As  I  have  already  observp.1  t^  ^      W'sdemeanor. 

^7  Chitty;  but.  at  tl  S  i  ';^^^^  to  approvingly 

for  assault  and  other  small  u^Um^L     '"'-  .    ^"'^''''^•"''^  apprchendej 

Authorities  were  also  eited  as  showilTh'T^r  'S  "^"^  of  Parliament.  "fT 
the  plenitude  of  its  po^er,  may  ^xtl  1^  .  "  ^'''"  '^  Q"««»'«  ^'^oh,  I 
admitting  of  prisoner  lo  ba"**  Bu  r  ""/T*  -»'«>ited  power  as  to  the 
lishing  that  the  Court  of  Queen's  Be„!h.  '^'"'^  ""thoritiea  as  estab- 
g-t<«t  magnitude^but  n^tT  i^J^'^^;;"^'- .ases  e,^  ,,  ,,^ 
witli  justiw,  refuse  bail  in  tmMdH^     m^^*"^'*  "''"''^'  consistently 
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Blowoia. 
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;■  ■■ 
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Much  BtroM  WM  tlao  laid  URon  the  6Bth  ii«oiion  of  tb'«  <^inp.  102  C  8  C 
which  afterxioolurlng  that  JUsticcof  the  P^aoovid  county  Judges  uuy  not;dii.ii 
to  bull  any  person  .ocused  of  tre««>a  ormurdw,  «oept  by  the  order  of  «  higher 
Court,  or  one  of  the  ju«tiooi  thoreof-thon  provides  thiTt  "nothing  herein  ion- 
"  tained  shall  prevo.t  suoh  Courts  or  Judges  admitting  any  person  aoouAjd  of  mis- 
,deineonor  or  felony  to  bail  when  they  may  think  it  right  to  d«  so." 
,  The  o|)jcct  of  this  proviso  „was  plainly  to  leave  the  discretionary  power  of  the 
higher  CoulfU^nd  pf  the  Judges  unlrammollod ;  but  it  docs  not  give,  and  was 
^  not  intended  to-givo,  those  Courts  or  Judges  a  right  to  refuse  bail  ih  any  ease  In 
which  It  ought  theretofore  to  have  been  accepted. 

I  shall  next  consider  the  question  as  to  whether  the  prisoner  ought  to  bo  bailed 
with  refdf^nce  to  the  staiuto  law  of  England,  from  which  our  own  statute  hai 
been  t^ken.  -  - 

Uy  tha  23rd  section  of  the  English  Act  1 1  th  anjl  12th  Vict.,  cap.  42    ((^ 
tulcd,  ''^n  Act  to  fiicilitato  the  performance  of  the  ^tiea  of  Justices  of  the  Peace  ' 
out  of  sessions,  wtthtcspect  to  personi  charged  with- indictable  offences  ")  it  is 
enacted  that  when  aqy  person  shall  appear  or.  bo  brought  before  a  Justici  of  the 
Peace  charged  with  any  felony  or  with  any  attempt  to  commit  any  felony,  or  with 
obtaining  or  attempting  to  obtain  property  by  fdlbe  protences„pr  with  certain 
mt«/mm«or;.  spcciuHy  enumerated  in  that  secjtion,  such  Justice  of  the  Peace 
mai,  tn  ht,  dUcretion  admit  such  person  to  bail."    The  Law,  then,  after  explain-  ^ 
ingdearly  in  what  mannerbail^to  be  given,  confinues  as  follows":  ",  And  when 
any  person  shall  be  charged  before  any  Justice  of  the  Peace  with  any  indilble 
mudemeamr,  other  than   those  hereinbefore  mentioned,  s^h  Justice   aft«r ' 
tak«,g  the  examination  in  writing  as  aforesaid,  imtmcf  mmMUilng  ^imto ' 
pniMfor  such  offence,  >hall  admit  him  to  bail  in  manner  as  a/oreMid  " 
It  18  plain  that,  under  the  English  statute,  a  Justice  of  the  Peace  Ifts'a  discre- 
tionary power  of  i^mitting  to  bail  with  resplct  to  the  misdemeanors  specially 
cnumeratod  m  the 23rd  section,  and  that,  with  respect  to  allother  misdemeanors 
the  Justice  of  the  Pcj^ge  is  bound  to  accept  suffident  bail,  if  offered.     No  doubkJ  ^ 
believe,  has  ever  been  entertained^s  to  thi^point in  England.     Mr.  GUen  ihffil- 
noteupontje  section  under  consideration,  says:     "  For  |llothef  offences  (except 
treason)  being  indictable  misdemeanors,  the  justices  must  a<kpt  bail  ir  suffi- 
-  cient  security  be  tendered."*     And  Mf.  Stephens,  with  reference  to  the  same 

.;  !J'  T '  u '  .  ^"''''"''  ^**''''''''  •"*'"  ""  P"'°'  ^  •>"'  «>'  tF«««>n,  While  on 
the  other  hand  thev  abe  bound  to  baif  in  all  oases  in  misdemeanor,  except 
"  suijb^as  the  Act  llth  and  12th  Vict.,  c.  42,  particularly  enumerates."t  And 
Mr.  Oke,  m  hjs  magisterial  synopsis,  speaking  of  .ih®  duty  pf  a  Justice  of  tie 
Peace  PDderthe  English  <ict.  says:  "That  in  other  misdemeanor,  than  thoe* 
"  specified  he  (the  Justice)  MUST  take  bail."J  H 

The  misdemeanorV  which  the  prisoner  is  acc^8ed  is  not' one  of  those  eiiumeA 
rated  in^the  Eflglish  Act,  and  therefore  itsecmsthat  in  EnglancJ,  under  the  lltb 


•  Olen's  JarriB  Acts,  piige  43. 

t  Stepben^a  CommentarieB,  4  vol./  page  417. 

t  Oke's  Hagisteriai  SjrnopBie,  p^  ti82. 
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tV'-o-r  i-  ^cc,.e,l,  A«..,«.^,.,  i*;?  t'"T  "  ""*<>^ which 

I  now  turn  to  our  0«nadM„  a  7  VV  ^"^  "'''^^  ^^  "f?"'"-* «»«».   '      ' 
U  h-beohstronlXtteJ^^^^^^^^  *''°^«-«- 

moanor,"y„d  therefore  that  this  (Jou^ IZ"  '  T  '  *""'  '"  °<^  "^  ""iod^- 
Point  of  L«t  and  «„„«,„,  i,„  '  ^Se  "  .  '^  ""'  "'"'"^  ^ ''«  «^  Th"'-  i»  • 
P-iblo.  aV  aWs^pplhen,  CSn'.r^  i  T  ""/r"*^  »«  prc«ent,>  f„  „! 
aoceptin,  i  refuHl^  bail.  I  th  S^sh ^  h  T  '^.  ''"'""'^  "^  ^'"'■'•««<'°  i"' 
ouMtatuteleluting'ttf  this  nLterJh  ch    1     ^  "'7^  ''  '^'^  -°«'««"'  '"' ' 

;ith  felony Irsuspioion  of  folofty   i7  «Th    „„  "J  T"''  "-P^'"""  °'""S^d 

"  put  such  loused  p,.rty  en  L  tW^". '  b,  t'  "'!"  "'^^^'''J-*'-.  "  "uffioient  to 

•  "presumptiolof  ^..!,e  ^  ^  w  rrl     'hi,  *^  T  ^"'^•^'^  """h  «,  «rong 

''Joi"tlywitlL„.^„,.„4,,.;;;'     '-;j'-'t'l^     '"?■'"  -oh  Mice: 

The  word      „..,,.  ,,  ^,,   ""J  1^;   f  ."''f  '"'  P""""  ^°  ^-'•" 

'» "hould  be^^ihe^,«,.v,„  'ftl    ■    T  '^■•''"PP"^«  ^  *''o  Lcgtsla.ure  intended 
>  -  the  -ol7Zt^:^.''Z^^^^^  ""•'  '^  ^''-  --  -n  which, 

j-tK "  auffiXt  to  put  u.  ::  td  ;:^^^^      : ;::  [^  "/"•«- ".  of  th; 

such  a  strong  p^sumptiou  of\»uiltT«l      ^   "  "^f  •'""  '    '»"'''"''  «"'  furnish 

The.  legislature  h.vinl  this  twT^^^^  " 

thea„„„^,^„,  trial,  ba^Tl";^^'^^^^^^^^^ 

.,   «k*gof  bail  incosesof  mi*lc»oano.  bv  0^1  ^  ""•••'"/'"'^P'"''^''^^  *'«'•  *'>°'  «^ 
,     «-^:  follows:  section  \i,  «  X  tT;  „V     "^      '^'■'"  *'»°"«*  «°"tion,  which    ^ 
."    "i«en  committed,  U  a  «1  jSf  1  • "'""'"'«'''  «^  ^-^P-^'^d  to  have 

-    ^'■^raforesaid;  «nd,urSor  TuLr'"'""^^^  ' 

"  «uch  lail  to  justify  upon  0    h  •&;  C^  ''  Tf  ?  *''°"  •^'*"'''»''>^'  -<»-'« 

"  sufficient  baiU«.J  si  justL t'iul'"  '  -^""'^  *"  ^""'^  P""^"  P«'-«"6 
Theword.r^.Pj„  J!^   ;^^^^^^^^^^^^  ^        . 

,  ceding  section,  be  unde^^d^tlnfol-'i       """  T"'  ''^^«'  "^  '»  ^""^  P™' 
•    tion.     ThoQbjcctof-theL^rSfbl"^    rr^T^"''''^^^ 
of  the  Peace  »  not  >)lo^edC  ^  bS^^^^^^^  Justice   ^ 

m«demeanor  one  justice  may  do  Tml^.  "^  '^''""^'  ^^'  *'''''  «»  ««ses  of 

on  this  section  the  Vor|s  /a'Z/^t.^  'T"''"!  *«  °»>^rve  that  although      " 
power  given  to  the  justL  to  rrlth!^^^^^^^  'efi^rence  to  the 

with  r«fe„noe  to  the  powe«  „  Zt!  1*  T  ^"'"'^'  ""  ''"'"'  Words  are  used 
of  ini.dem«anorto\air  "  *  "^  '""  J'"""'^  ^'^  «'»"»'  "  person  accused 

;;ij-ticesm«y  commit  ht^T^iW'^!,^^^^  -h  Jultice  «;  ^ 

Fooure  sufficient  bail  "  i-  iJIEL  f  dofault,of  a  perton  accused  "  to  F      \ 

f«l»hei-frtirpo.,rofth     ;Z"^71^^^^^  upon  which  it      . 

^wever.a,^,be6bli^tio;iX:,rs::tr:;l^::^*°^^^        All  doub, 
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IthMMHB, 
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.'■•     '"'' 

'  "*         ' ; 

>■.'' 

« 

••>^' 

■  ,J^--*'      ** 

-  .« 

b«n  from  .  porwn  .oony  of  ii.li*,mi,.„or  moo.,  to  n,.  to  b  wnioTod  by  th«  B7th 

•eotion  which  ooofin.  t),<.  word*  "  or  if  th«  oV.mo  with  which  the  party  I.  w- 

oa«od  b«  »  m,«lo,„o.„«r.  tl^  wch  jaiti««  .A<i«  .dmit  the  p^rty  to  Ull  m 

"  hereinbefore  pro?i(l«d.*'  \    ^^i^^^Vsi*  i^  /       "•••  w 

Thit  in  the  proTisioD  of  onrvi^^^HHHQ  it  ^Ki!     t'^    i. 
!»«.««  t.r«««nVT    1  •        •     .IMMPf  '^  obyifntony  fipon  Justice,  of  the 
oace  to  •oc«pt  tail  m  '»fpiwHP»e«t  r  and,  „  ha.  been  well  ob«irved 
by  Mr.  Jwtjce  B.dgley-J|^^  ^Hich  the  Crown  prJ^ut«3*  . 

0^  not  n^lete  th.#eTple  of  .d«.ittinR  to  b.il.  tuf  de  J„r.t  Wh  1 
U  may  be  o«croi«^™da„.o,^  by  one  justice."   i  think  I  han^now  made  it  pl.b 
that  if,'  when  brought  before  ihe  Ju«tico  of  thf  Peace  br  *»,„™  I. 
mitted  the  pri«,n.|»ld  o^ored  bail,  «uch  juailZSKr  t  T  T' 
».i™  ;  and  the  a,tLitie- .clearly  ealabii^h^^^PS^^^  '"J 

the  party  at  iU  thno  of  hi.  mr^l^^r.iioZ^!ZX 

cir'"':^^?*'""'  '*"  proaucing  prober  par«,n,  luretieaZ^^^raM  f^ 
>zpr««Iy«ay,,-thatifa„^^ 

■«]...  ba.l  miry  be  taken,  the  indictment  or  appeal  doea  not 

bh.»«e  it ^nduoeth  no  «,fficient  pr^ption  of  biaguilt- 

Ijc/ore  indiclrhent  he  ii  bailalle  after  "^ 

bejontendod  that  altboMgh  ouf  statute  mak*.  it  imperatire 

3  ^.ce^to  aa«pt  bail  in  ^m.  of  n.i«lomeanor.  It  docaiiot 
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*'*BUCl\, 

"  binder 
"ifh 

It  may, 
upon  JdRtiooa 


wh^ 
i)en( 


.^^ 


"  follow  tbt  the  higW#ourta  and  judgea  are  bound  to  do  so 

the  h.ghej'Ws;  «j.d  Co%^Iale,Uawkin,,  and  the  other  g^LShoriUen 
.    cmninal  Iaw,"m  drfteminirTwh^t  offence,  are^  bailable    ZTTtT 
aw  not  bailable,  refer  exclusiTay  tQ  tW  «ime.tatC  S  r  AfftLl  H  .      T 

It  mjy  be  added  that  it  is  the  duty  of  the  sTp,ri«r  CourXeo*^^^^^^^^ 

^ry  nn^sonable  for  .  ^^^^ZfL'X^:"^:^:^  ^^MV:!^ 
r^iog  <o  tuk^  bail,  ia  I*  p<rti«|!as,e«w    and  ,et  f^r7\,.i^Ti 
cZn  to  r^ae  to  accept  bail  ia  MC^nLy  %'"'  "^'^  ^'^  "^.S^ 

"  - .  A  ^Z''^  *"'"  ^t^ii^ihBt  tfiU  rule  nyikiftg-a  SinptlO«^Bet;eetf  ftrti- 
and  mWemeanora.  with  respect  »o  ^he  right  to  beadm^lkLTKln^^^ 
.re.«,patoe  one,  "^'ought.lioUo  be  f  Awed  lai,!^  ST^l^^^ 
.  thedisUn^tion  b«.^en  felonies  an4jni«len.e«^l„i^,r  ^?"u"?'    ^ 

[le«^  on  mp..flp«,«ndatithoriU.rthere  cited*  "       : 


/ 


'■  Vi 


'"% 


t:  -    <   »• 


-i    ' 


-    ,■    -»f      -r,--.-: 


,             ' 

<t 

•  '■: .. 

, 

''•TV 

)URT  OP  QUBKN'8  Bm 


«•!•  HIM,  wb«r«  h«  woDot  bo  othenrlao  orort-ken  "  thi.  .ill  K-  i    .s.  u. 
Where,  man  ch«r|j«(l  with  felony  Ubelnatriod  »»,.i„„,  u       . 

duoRcMinlilont  to  thoHV»torn  fi.p -rt.lnK  T  "  .  """^  oonB.dering  the 

the  Peace  Zy,  fn^hoi  10^1"  ^n      '/"If  .°^"'«'«^'  -*»«'y -•  •»>«»  JuHtioJs  of    * 

mianpjw.  .  '^       ^  "*ve  oeen  spoken  of  as  enormous  mWe- 

recollected  that  %oro  are  indictable  m-isdoineanors  of  a  very  trivial 
m,  a«  was  well  observed  bv  th«  Ol.i«f  t....-      .    ,  '  ""*' 

-officer,  7oCin7^:^lT:  ".^"'"'"'  ^""^  •^"'^""«''  '""^  o^^^-  •^'g^ 
I»  England  the  law  St  th!  1°  •'"  "  """"  "''  ''"''  ««"'=''  duties  " 
n.enUoned,  and  the"  a^Tetd  ttlilT^;  ""T  ?'*  ^"'  '"  ^'^  '^'^'^^  '-t 
bound  to  accept  baVrZai  c!f  "^  ' ''"'«"'  '^"'^  ^""^  '^«-"'^«- 
tended  for  bv  tVc  le ar  ed^Z  S  r  "'  T"''"*  *^  ^'^^  '^«°^"'"'  «»"■ 
;. i-  bi.  dis4n,.could  rZ  tiUn  1  0:^^:0^^';  ^"••" '"""'*' 

*««>8  Of  migdemoanor   would  ^n!^T        ?^      ''*  *^*'*'*  conviction  in  all 
•FoateVs  Crown  Law,  p.  271;^ .  ■'     .  -. 

•4r^'^^  ^:^:\Zu  ^  j"""^  ^  *'" '»--'-  o^  the  da,r 

'   f  »"*«'•  Trial.,  (Wak,«eld  cC.S;'i~',''    "•  """^  *'"'  P'  ^^'^• 
ll  4  Blackatone,  p.  308.  ^  '         '  i 


It 
^haraoti 
what 

Blackstone 
"  demeanoi 
Arobbqld,; 


lors. 

i^ber 
iote|^d, 
offcHft  0 


^Archboi4>,  OrimiaalPIeadings,  plm. 


Itlomom. 


^—r 


.-,-^f 


-m~ 


\ 


W  COURT  OF  QURJU^js  BBNoiI,  16(I4 


n|Jag"«j     S) 


.«»« .hoard  I,  •!.?; ,7,:. ;  ■  ',°"- «"'"« 'i"<  -i..  .u-Um.1..  .r 

With  r«ftronc«  lo  U.u  part  «ni  ^2^'  7    ^^  ''"  •"""?'«'•"'. 

^        propc-o  .0  adhere  H,rictly\  the  p  i„c  pi,  utTf  "^  "  ^f  ""''«"««'<*  th-^f 
th«r  o«.ordi„.te  tribunal"  o.„,.„   Sl   '"^h      ?  'V'"'*  """    '^''*  "«'* 
Superior  Courta.  i,  [  ,h|„k  wd uLlwr.    .  k  f  •  "7^  °"''''  ""^  ^"f'"''"  '""»>» 

State..  A„d.„;,:;^!;L'::  t;^^^^^ 

"  thlH  rule  the  A« W.  ^„,„,    ';;^^ j^  ;"  ^^  "«»/  American  Judge,  .'  without 

"  of  all  Hubordi„..to  Judi  to  «rnul  of  Ilr      ,     ?''"'  ''^  """"'"*?  *»«' '°»«'» 
"  every  Court  in  the  Stnto  "t  °""''^'»"«^«"'  ««>und-,  th«  ^adgmenU  of 

■    than  when  ^e  «it  in  .hi.  Cou "o    t  o  Cn  nitT'  "'«'''  P^''^" 

moans  pr^p«^ed  to  say  ,h„t  we  coul J  „  '  „  a  wrh  !f  17  '"'  "'"  "''  ^^  ""' 
«.Ule  an|  prder..„d«  on  tho  CroJ^^ j^.  J^L^*'*^'  ^'^T'  """"  *"  "**  ^^ 
'tis  needles,  to  diwuss  that  question  So  2  n  ^;^' ""»'«?'■«««»»  case, 
pra^d  for  Without  putting  itif  i^l:t^^^^^Tr  «'""'  ^''^  '^""^ 
I  road  it,  in  VfTeet  provides  foT  fl !  )  T  !  ^  ^  -'^'"'  '"P"«"^'  "•»'«''  «• 
concluding  wl.rd«  ofrtnlt^b^t^^fc*^  ''"'  '^"""''^  '^  this  Court-the 
"  out  further  ^ders  fronulIcoS' '       ^'"""      ""'  ''  "^  "^^^"^^  '*'•»-     ' 

•"ling  a.  ,  Cnnrt  of  Krror  in  o,lmi„„l  ■         « "»  °J" .  ,k»t  ll>,t  th)  wn.  Court, 

^;%|Mirte  Donoghue,  9  L.  0.  Rap.,  p.  285.         C*"      ]  '  " 

T  See  on  tbia  subject  Dime's  Cosen  at  v   n   t    r,  ^' 
MB.  C.  L.  B..  p.  464  and  ^fZl  15      •^Z  ^'  ^'«^' «"  ««^  «*«  «lted,.  Aso 

tOpinfonor.fr.  J„.UoeL.uri,P.„.o«.Wil,U„«on.,  0.«,  P«,.d.,phia,  „«. 


r^: 


-^  COURT  OP  QUBBy,a  BINOe,  INI. 


w 


l»  oj,rht  to  b.  doo.  on  on,  ,ij,  ^  eh.  ( W  '  7  Tk '"''  '*<"'''"  "" »«  -/.  «•«•» 
"•^ing  now,  „  I  thl„k    ,how«  li  !?      .'"'  **""•  •"»  "'«  ««''•'• 

'•» -nd  Ju.tio.,  h.,0  refund  to  .IKnr  1^^    "''«'  '^"'•''  "«"•'-'«"«'/  w  th 
V  Mr.  ^„«io„  Monk,  ih,,  to  „  h..u  ,  ,     '  "  •PP""  •»  k""  l«»i.  r«,„a.d 


:_ -ud  oHor  until  -t:;:^  bVooTzj:  i^^^^      ^--ffe;  z 

that  .h,  .horjff  h«  boc.  ordent^h  r'  :^^^^^  "  *«  '^  "''^°»'^  '««»'.  -uJ 
«ndor  t,  wo  cannot,  in  rM,n\y,i^Z^''^^"VT''  ''  ''"'•* "««  ?"«««•' 
t-ewthoordor  in  an^otW  light  ^^''""^**^  "-^ '^^ i^"*"'- <«  fc,  6a./«/. 

deration  that  tho  situation  of.  pHrerwlr"'^  .re  f«u„d„d  „„  the  oonai- 

to  do  ,0  at  .  ««b««,uont  pfriod-!forll„     K     u       '  ^""^  ^''  ''"  """^  ^e  able 
iritneaaea  againat  L  :  „  Z  rolT       "    ^  ''^  °""''''"^«"  ''«'  P^-Jury  of  th* 

,  i^-gi.-d.*  ord„riogh"ii;ir:2rrj;  '--"■'^"-n  o'a^t 

• .:  -uch  a,  to  make  it  the  d,tj  of  tir^"   tl^u-  "^  ^'"^^''''  ''»'''»•>  «-y  be 
«POD  .n  application  for  a  wit  of  A I              '"'"•    ^'""'  «"  «»*"'day  Lt 
Jlo-,,fo,».orly  capita,.  thoXavit;  'ho  trr'^.'  ^""^  «'-8"*^  -'^h  « 
*«fo«  Ihi.  Court,  eauwiahing  t         nTcI.l7>'"'''"'«^*»'«J»"  --  pl-ced 
.  ^-  !Wbable  he  could  1j4  nniiuC  1^/^^^  T  "''"^"^  ''"«J*i'.  it 
jnanimouaiy  ordered  the  pri«.ner  t^  ^  ,et  out  ont  f '  ''.'  ^""'-     '^''«  J"  V    ' 
Jted-  the  .«ount  of  bail  to  be  taken     oTrll^  ^  ^ '  "j*  «"  ^••»<»V  I-t  we 
,rore«««euohMthoiH,to  which  rwTutlf'f.T"'*^  "^^^^^^ 
.  vaeatbn,  to  bail  a  priaouer,  when  .  ,uli  ?          '"^'  ^^  '^'"•'"8  *  J«dge,  in 
tbe  .atu^  oft.,  ch,^  .««o     h,r  Z  foXr^'"  T'  ''"*^'«'  ^^^ 
the  ordernrt  to  be  v^idra.  i  do,  for  Slt^T^T ''^'"^ '^ ^-""""'"^ 
•OBtl»3ethofFebFu*rT  .««.    u    „     — #T~~r -^ — -_.' 


w 


■ff' 


-fie- 


T  ~^'^i 


: .  Y  • 


■>'•     ~ 


«^  ^uppufMJo  oy.  even  a  single  precedent.     '  '      'v. 

V/1""*'^'^^^^^''' ''""'''  «°""«=' for  the  Crown  that  in  the  cases  of  i?.,  .,     ' 

t:::l:r::'^::^t:^!;^^""'^^^^  eont.^4thep.,ice%th| 

/in  wl!!V"^''""'-^  ""'"'"''  reasonable ;  but  it  must  be  confined  to  those  casci' 

Tr  tier  jLi     TT       7'"T  ''  '"^^"'"'«  "'y  ^•^''^«''«"  «>'"^that  of  J 

Sv  eLd^^ha/    T  f  r'  "i'  ^T""^"  ^^"  *^'°^  ^"^•^  without  bein>^ 
,^pnv  ct^d ,  and,  tb^t  ,s  doubtless-an  element  to  be  considered  in  determinine- 

wheU.er  a  pa^ty  accused  ought.to  be  b.iled  ;  butit  is  mainly  by  theCsTionf 

:::z;::^':^''^ ''^'^'' th.t the.ud,e>;b4uidedrs;  . 

^riltr  iJ^'d';  '7iV'"?  ^'-auesUon  of  theguiltor  InriScei^^the 
hlU        >.   .^  d'^ternAed  by  the  unaniipous  verdict  of  a  jury:  bul  taiaw 

2^^:^;-^^  •"  "'""'^  ^^^  •^'Sis.retionary,  it  i'tb^tira^ 

iurv  nnnn  A  Judu;e.l,as  no  more  right  to  substitute  thfe  conduct  of  a 

wiLTk        •"'  "*"''   *""''  ^S""  h«^  ""»  «P'"'->   »Pon  th.  question 'as  t3 
,^eh^   ho  pr..ner  ought  to  be  bailed,  than  he  has  to^ttempt'  rXt  tuS 

Z^^m^^T""''^  ^^^  P~'«  -?-  indictrtbr^apiSa 
tLITa-*       ?  u  ^  ^   ^"'*'""''  """^  '°  ''^  held  "  without  bail  o^miftnprise  '■ 

he  that  hath  the  pow^-o^ngn^ay  bail,"t  notwithstanding  those  wordsf' ' 


-  "averted  to,  because  in  each  of  tho««  Z  .    '""ger \,pon  tl^  t*o  cases  iust 

'      indicted  foracapUalfehntl^ZZ'  '*^"'^•«"^?  ««'«'"ed,  the  prisone  wi 
of^prtalfelonyafterindi^^^^^^^ 

not  hm  much  application  in  a  c^e  of  1.  ""''"*  °^  ^''^  ^''"^°.  can- ^ 

'general  rule  is  directly  th.  other  way  ""''^*'"«"''°'-  ^*^«.  certainly,   the. 

"""-"tt^tion  was  also  drawn  to  th.  «    '    .   ,  '      '  * 

-^n  scr^ae.oan.ot  con  be  qiesS^^'^Y-  ^f  «-^'— ^ the obse ' 
prisoner  had  not  only  been  trifed   h„T        ,    >     "*  '"  *•*«  <?"^«»  vs.  //arrts  th« 
,b8en.J„|«e,  askei  to  ^^^iXlT^''^^""^^'''^"'*  although^   I^  ^  ' 

I V  cr;°,2':'"  "■"•" '-  >^»8^"-.^f-" e'?«^a'  rK^^^ji"*.*": . 

*v,"P-  *2,  pri8o„e„  ,ham,d  with  mM.„        '      *  "'l?*'  '  *k  «"W2lli  Viof 

«  %:  >r  .^nj  ,..).  .Ke^^fe^^t^  ?»"*-■*■'  -Jer  *e old hV      ^  ' 


»J 


■if 


•4°   Tl,n*  »k-   /;  "*^'''  'nrademeanor       *'  .  "  -"» -^ ««»  are 


:^>^-:C 


>a>.' 


^s-^ 


A* 


*  a^Hale,  p.  c,  133, 


^r, 


't 


'^h 


"I',.., 


:/*r, 


■<& 


(I-.  .Il\,- 


•;.  o» 


",  "*^'V  V, 


,/r-Tf' 


■'Tir 


„  "  J^.?»«Mf.<it  (mler  i»,  fil^«(<tib«abfriW'  tending  ■to/t^Sf  ^ia  ^^^^^ 


',>■■• 


» 


':  f  V.  ,^v  /  V.1 .»  j^i     -,   ^o---' .;---*  "•t»^^vuiiuMiu\:,(rart  aivinea  us  it  ia in  ti^j^! case:  but 

;  ^         ;.   »bull  add  merely  ^J'at  m  e^WningVfviewsJtH^  W  l!  ha^^spoM  w^th^  " 

,         ,      '-^ould  wish^tne  to  da  so^  arid  J-hav^  th^. f«* iB^twa  i^: ^irkta^^^ 
^,^     .»  ,     course  in  the  present  ^listance,  bccause^.whatev^;  d««bl?  m^  fc  a^'S^^^^^^^ 
^.     y.    U    oth«ppoi«tsof  thecase,  therecnn  henong,  iofhemiod  ofany  r^asiinafole  petsoa 
/  'f    -  .  as  tQ  the  motives  of  my  toned  brother  tnmaftiDg  tWoMfer  imp^g^el    Ifo 
,   v^:.         had. seen,  m  this cai»e,,t«b  graye mftdarriages of  j*tice,  and  his  oHeotOTideiitrv 
jvas  to  preveqt^the  case;from  ending  ia  a  total  feUure  of  jnstic^^Mrml 
J  p     ■  i»Uhot,gh  Texphjss,  and  act  upon.my  own  opinion   (aS  I  am  bound  td^ do  " 
:  \:-  .''t^*'«^e  my  respeet  for  the  views  of  others')  1  -do  not  ftil  ^  |,ear  in 

.  :,    ^md,M  although  the  order  cbmpiaioed  of  is  o^ipos^d  ^0  the  lrii,inton  bf  the 

.      .        ^^«'^°^'^«f'J«C<frt>'t,nevert|,elc8s,isfi,lIyapproVedafby^^^ 

^  ^  than  whom  there  is  no  one  more  compo^tent  to  judge  o(  thp  girtaiter:  ^  ' "  *  /  ' 

[  ^  .    '      -^D^«%  forpeUtionftr.     ; ,        '*    "-  -  ^PP'^'"'«««#  bail  granted.     ' 

J  •  /    h;  -  -    T.H^.  Hiimay,  contra.    ' '  ■  >  .Vv  ■  ■ ' .  •  ^f, -,  ■  ^  ^'.^ '  ^-^-U'  ; . ' "  "^i-    '     ■ ' ' 


'<i  ti- 


'         ;V       ..  MOjfTREAL,  2  MARS  j«%-   >,  > 

^.^  l)tiVAL,  c:  J.,  a™n,  J.,  ij;«^4a^}.,  i)iuMMii>.  J.,  et 


»o.652 


■¥ 


:i- :,  I 


;  ..*'•"   GwH^ia.La  OorpomiiondelaParoissedeStlLauretit 
-Juo«:-^iu'lln>  a  p«fai,pel  dun  jugement  rendu  en TfcrtudeUcte  municipal.  ; 

.v^ri^fifr'"*^'*  '*  It  ^'  C'™"*  ?«"••  >«  di«t"ct  de  Montrtal,  -rendu  k  26 

avril  1865,-condamnail le  defendeur pour  in6,^cution  deScs  devoirs d'insneoteur 

r     *  Vide,  23  ,Vict;,  ch.  W,  sec,  67;  ?:  14,  et  13  L.  C.  li:,  p.  493/ . ^h^' 


%. 


•    ■    ,  »■    s 


*■ 

_ 

^i;:;:- 

,.■-, 

S-  ;.:     ■    'k 

•ijf        ■(   V 

^■->  „  -:  . 

K-«- 

.  iM 

-  / 

"s,- 


'■frf'',^iMjf*^*T;»l 


■■,;■;«;-, , 


U,l|''.'lMl||« 


t»b»^aidedin 

■;' V,  ;■■«■. VJ,  '■"'  . 

t^r*i|«^;^diiriqg 
''. ( .''"'  ""'/■  "^ 

haTiBgrefuH^d 
fe  are  visually 

BO;r';t<yi.bttiil,  ; /.^ 

ii^Js^iipase ;  but 
>  CiZi^i^iiie  and 
tfed,  jftnd.niay*. 

>|iefrva.t»Qn^;"r  :„ 
i;8p<)Iten  with- 

:ww"  th!at-  he  •" 
Persuing  sihfltt; 

:istl  ^'  to"tli«/;, 

pttg!t^e<i  ;,1|©-^.' 
|edt,evidently 

jound,  td' do 
inil  ^  bear  in 
i)inibn  bf  the 
otberAylwin, 

1  granted. 


mv,  J.,  et 


(^ 


rendtt  le  26 
d'in8]^oteur 


• 

■-■  ■":^^ 

„.^._. 

v.; 


>'''^'/'  ^ 


CODRT  OP  (JUEBN'S  BBRCH.  we*: 


? 


/    ' 


t 

it 


des  ohetaina  et  ponta,  d  na~    T~i  ^      ' """'"^ —  ■    ■» 

^  la  conr  d'appe,  I-LS^fi^w"^'^"'  '"  "™"«  P^-'«  <>«  W20.     "  o^ouu 
•    ^twnde  la  Dart  iIa  !'.„♦!    .("""""^"^"nfe:  r    ^  ]?• 


entev.  4  «te  ^„  tonic j„„-;;, J,' '^^  """fi-"!  i"  B™.C..i.d,  de-lSeO  <,* 


.,     .    ^  ^^0OTREAL.8SBPTEMBRE1865     ^       ■  /-: 

I  ^  J.  u,  AiMvry,  J.,  Meredith,  J,  Diiia*,0ND    T  •.*  '  - 

-Lies  appelants  avaient  fo.-f  «,„♦•  °     •  •  '  * 

^W.|^:,^.^;'--^|f>;«t./ch.io,s.ii 

"  H    '  ^   '.''•  2«*o- action. 

.  vol.  6,'vo.  DSci;  d'hvn    Vn  ->       ■ 

25ounon,iiv.6,ch.i/No:4     T  --.• 
^»^«de^•i„ti„^^,  v^   \    ., 
J'^S.  Ref,  B.  C,  see.  lis        '  "     •  ••     *- 

-^^e  r^voeau^  "^c^alre  pou^ae  pr.,,i.i;.„ 


■^' 


'4 


;     - 


/■ 


/    .. 


->-r  ^ifc^  -, 


iV  .^ff  *»>'.•• 


'*nk 


t6 
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I>«i|>oatetal. 
Oraufe. 


\A 


I'^si^: 


^i*^'. 


h- 


Le  jugemont'jje  la .Oour  d'nppel  est  motiv«5  oomme  suit^ 

La  Cour,  apros  a^ir  entendu  le.  parties  par  leurs  avcoats  mt  le  mdrite.  exa-' 
mind  le  dossier  de  la  p^eccdure  en  eour  de  premiere  instance,  la  requete  d'appel 
produite  par  les  appelante  en  cette  oausott  sur  lo  tout  mflrement  ddlib6r6  • 

Consid^rant  que  Tintim^,  demandeur  en  cour  de  premiere  instanee.  s'est  pour- 
vn  contrc  les  appelants  par  une  action  en  declaration  d'hypotheque  •    -  ' 

Considt^rant  que  oetto  action  en  est  une  d'une  nature  rdclie  • 

Conalddrant  que  le  dem.pdeur  dtait  en  droit  de  demander  ot  obtenir  de  la 
Cour,  qu  jl  f&t  procdd<5  A  prendre  I'enqufite  par  ^crit,  et  de-faire  %er  la  dite 

7^f\^l       -'"'  """  appelables,  sur  lequel  la  dite  cause  avait  ^te  inscrite, 

Hf^auljuelle  est  appelabledesa  nature;  .  ^  [ 

^  'Cop?:id<5^ant  que  les  appelants  ont  rJguliorcmcnt  fait  cette  domande  a  la  oour 

dep^,er«5  instance,  le  septieme  jour  de  mars  mil  huit  cent  soixante^t-cinq,  et' 

,qud,j*d^8uite,  la  dite  cour  l'aWu8«$e;  ^.     . 

Consuidiiw»t^«^ii  cot  e^jard  ^  en  cc  rtfasontfh  mofik^immimnc^ 
crre :      •  j  .-, 

•       Considdrant^pe  cette  erreur  de  la  p;rt  de  la  cour  de  premiere  instance,  suivie 
^  un  jugcment au  merite,  doit  avoir  I'efiFct  et  a  I'effet  d'«p^acher  d'erreur  la  ju-e- 
ment  hnal  r«ndu  pap  k  dite  cour  do  premiere  instanSeJe  huiti»me  jour  de  ifaors 
n.i  hmt  cc„t^«>i*^^te-et-pinq^  cette  cour  casse  etmetii;  ifiteV^tt's  jugements 
delacourde  premiere  instance,  sayoir:  le  jugementdela  Cour  de  Circuit  tenue 
«  Soulanges,  le  septieme  jour  de  mars  dernier  et  aussi  celui  du.  huitieme  jour 
de  mar«  dernier,, etprocddant  ^  rendre  le  jugement  qu'aurhit  dh  rendre  laliite 
6our„de  premiere  instance,  annuleet  met  de.c6te,  comtne  nuls  et   non  avenus 
tons  les  precedes  en  la  dite  cause  deRuis  et  compris  le  6it  jugement  du  sept  mars  . 
susdit ;  accorde  la  demande  des  appelants  et  ordonnp  que  la  eaHis^  susdite  soit 
lay^e  du  role  dos  causes'  non  appelables  et  mise  m  celui  des  causes  appelables 
pour  y  etre  proc^dd  suivant  qu'il  appartiendra.  >  V"    '  ,    " 

■^     Et  cette  Cour  oondamne  rintim6  i  tous  les  d^pei,s,  tant  en  cette '  oour  qu'en  * 
cour  de  premiere' instance,  (I'honorable  Joan  Francois  Joseph. Duval  juge  on 
chef,  dist  entieute)  et  ordonne  enfin  que  l6  '     " "  ' "  *'  ' 

instance.  ' 

Moreau,  O^imet  et ,Chq,peleau,  avocats 
Doutre,  et  i)ow<Kc,  ayooats  cle  I'intim^. 

•'       (».  R.  L.)  "  <  ' 


ir  SQit  remis  a  la  oour  de  premiere 


Icldnts. 


V 


.         ■    ;g-       .  MONTREjO,,  8  MARS  1866. 

;      fb«|,m  i)cVAL,  C.  J.,   AtLWIN,   J.,   MEBEDltH,  J.,   DitUMMOND,  Ji,  et  '   t 

.      MONDELET,   J.    A. 

/"  •  '  .NO;  53. 

„       ■■Hamois  VB.  Sf.Jeani  .  , 

JUOB  =-«\« ;;*«"«'°«°,^P»«"<'n  de blens  est  T.lablement  iiiteJMe  dan.  ledlstrlot  oil  le  dWeidear  ' 
•HStatntaRefondusppurle  Ba^TCanada.o'  '       :,  —Ff"" « 

frappelante  avait  pourauivi  le  d^fendeiir  son  marie  en  separation  de  bieni. 
1.  acUon  avait  ete  signifl^  k  I'intim.^  le  13  octob^J  \«li,  pimnneUemtU  m  ■ 

T8.  BMatd  rcportad  in  3  vor."  L.  Q.  Juriat  n>y«^  .^,.„.^        T 


I      > 


*'a 


-,-^^ 


Jt  '■: 


\. 


•  ,.  « 


f.   \lt 


.«;i(-- 


*'■ 


ide  a  la  oour ' 


("erlnifAnce'a 


■•■* 
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Taction  do  la  d^mai^deveZ <^atleTtr x"  """'  """""'  '«"  ^'^•"i^ile  «t  qu^ 
devait  ^tre  iotentee  duns  ledf,  L  oat"w'"  •"""  ^"  ^P^"-"*'""  ^e  bieT, 

dans  'e  district  qu'i,  apparti/ndra.  '  ^'  "'  '^•"'"•'»«  ?«<'  ««  pourfoir 

«tre  assign.  d.p  uri  autre  distric   po«.^te  t^     ^"T  '^  ^^  '^'4-t 
:    "*''«'•  ««^«d^ra„t  quale  dit  ddfe^r  ^^I^k"  °°  ^"' ^"''^''•*«/'«^««-  ' 
persoflnelteu.ent  en  1«  ciMdey^tSj   dl  1  "°  «*  <^»e'»eut  assign/  ' 

nesW  pasplafct:  Ceroid Wnt  q^'^^';;'^^!f^°^-•^     le  dit  difendeur   - 
dans  Je  jfigeqient  dont  e,t  aWl^u'o.V    i     -^      **"'  ^'^'^^''  'i^'^  7 »  erreur 

:    "'''?"«-«"« ^%a«»>andere8«appela„l7en  f         ^'"  ^''*''*"»^  «uperi^ure 
.  ^-;--o^da..e.Ie^.f.nde„;f:t!rd;p::r;''^^^^ 

^^SfT  ,  •       ET  MONDELET,  /.   A.  .  ^^^^^^'  .^'f         «    ' 


T4 


i. 


i'j'i; 


*''owbutnonelteepii,^ 


'  <0«l^|»  j|,^ 


;  - .  Iff.',  i 


?T- 


'  •*  '^..a" 


\' 


.V 


rs 


'  COURT  OF  QUEEN'S  BEKCH,  186* 


^C^«e  action  avai.  M,  ronvo.dc  sur  une  d6fe.,e  „u  fond- In  droit  lo  1 2  Janvier 


W«lli«.r«tvJr. 

v». 
LcUalrcrtle   Ififi^ 
CoBwIl  do  •!    **'°*' 


I  irv>» 


"Jrt  w„  „  *     X  .  '»^Fr^<  vj"  ceiic  caiMc,  le  I7  mure  derni* 

-aDDuI/mtB  „„  «„ :...  a  Appol.     Jo.  Ln  uutnnt  enlin  qual 


^irl'ft      "';r '"^'-^^  1«  pre.cnp,ion  court  contrc  i»  ,feiBme 

CCS 

tncsL..  ^.vuo  u  .  «j;,iru  ficMjuellcs  la\proHcrinti, 
n  av^ient  pas  ^,e  pnrtics  p,i„cipalcs  J  proco.. 

gf^«-n.m._Connno  le  St,.;ut  ,.c  fi,1    ,u.cu„e  di.ti„cti..n  do  h(  n«tar«  d* 
in>on«ee  par  Ics  u.tiuK^  leur  ,„o.io„  ckt  rojcKt,  «vcc  dopon,,  V  ^.  ^^ 

Ul-nnyc  ,t  linmea,.,  avocts  dcs  intimVs.  '        '"  ^ 

(p.  B.  L.) 


.«o  E'!!""  'rr'""  ,f""l'"""  ''"■«"'  ""-^  '■«""*»  ""A"'^ 


ce 


y". 


'  GouR  sui'EUfKyjnr.:, 

'^-       '■,'■;  '        ,..     "  Xo.  27119"   ""  *>  .     "       • 

•      \      '  ,„,,  tlu-istiiHs.  JLifJiiut,^  \ 

/:  ,«l  l„TL,lf  u  I."  4  se  ,i' J  et  'r.rsltT ''      '":'"?.''"«»  Pf^judieeot  -.i prober de «. 

ac,u.rour..r,  Ob.;*!::'!   "IJL  u«7" '!wL>    ""  '"'"'^  M-^n-^t-^.  <.'l5'  «e  U* 
i      P««°'^^'Je'ach,r«^rertrrte^^^^^^  *"»'*.  ^i  o«  droit  d.  pa,,,),^  «,» .CBom. 

Le  jugcinent  s.ffit^  pour  o^pliquor  H  nature  deractio.^fl^Wprowv^s  et 
des  fjaestions  qu'il  resout.  \  ,'*:^'l  f?^    ^^^      !,.;."    - 

;  rCo-id^rant  c^„«  I'aet,^  ventc  du  5  nov.  1#,  porSgara.ti^d^  -'  «K^s  trou- " 
bH  dons,  douaircH,  dett«.,  h jpof hiquc,  Evictions,  8ubstituti6ds,^id«aUon* ei 
.  auh-es  e»,pflcl,cmcnt8  qaelcom,ue.  "  par  le  Jefcndcur  en  favour  du  dmm4cu  i 
Cpn«derantquepap  ledit  me,  le  de,„andeur  s-estobligi?  de  Bupltorter  ef 
Mexecuterles  charges  et  servitudes  suivant.s,sa,oir :  "  de  souffrir  JcJ^itude, 
^toute  nation  qui  pourraient  exister  bui  la  dife  portion  de  terre  ati  en  8» 


*  Vide/eh.  -7,  sec.  27  et  sec.  65,  Statuts  Refondua.  P.  (» 


^•\,     ..,»^   l!!*. 


• 


'^U. 


'* 


^-' nature;  4e 
''  ;tv"  ''"'■■  ■ 
renvoy^.  -.^ 


ntc  n«turp  qni 
t  o«  ik  la  port© 

prortter  de  t» 
h  «llt  vondeur 
•'e'fu'uK  iiroit 
w,  qiie  le  aift 

do  deiatutdC'r 
»!<<>  «»t  atrcom* 
eriuireur.'    .' 

proaves  «t 


'  tdus  trou- 
srnandca  J 
servitudes 


au  eo  8ft 

itie  12  Janvier 

0  son  mari  id* 

cet  appol  p^br 
tro  la  date  du\ 
lo  12  Janvier 
mare  dernier, 
otiiit  pasMS  et     ,i 
en  fin  (juo  ies  '" 

tre  laiifemine    ! 
ill  ijk^«sui«ifii^: 

riiS^ont'tti^i,  ;',,■.-' 

wc.'27  eti&5:'V- '" 

in^«  nt»8ri©<»,^»' 
I,  et'diB  njislWW' 


cqvR  supiHiEuaB.  ma. 


';«f*?#^ 


•^ntro  le  vendeor  (savoir  Je  d^fe'ndeur^  T  ^"^''  """  •""'""  '«'«««' 
oe  connahreaucune  acrvitude^e  'uVe "i  L  T"'^""'"  ''"'"'"'*  "*^-»'"ns 
««Ke  H  piod  ou  en  Toilure  aur  la  A  ?  ""'"  "'P^®  <1«''"'  droit  do  naa 

"  ConsidiJrarit  hn«  •»-  i'    .    ^  '?''»"r  oorame  susdit ;  ^^         "  ■  ^ 

tr&<}-aTaB: 


Maiiiiot. 


;^S««.|«urlad|tji4$i;^ 

««Ht  «B  droit  depassace  «^l!^  ?        T  "'""*^  ®'^^"«»«  «ii»e-fia  dtte  taSii^  «?- 
^MttJhiotontc(«d^«f»,„„..IL  \T^_'  '®^  ditsCbflriei*  MaIhW-«;  iiX.-:  :     ' 


f 
^ 


'"r% 


V^«Jh.«ontc,?ddet  tra«S,SSX^^,ll;itf^''f^t*'*^       ^K«^ 

>    N««  l'«  «o«>pW  pour  lui,  ^  h^H^  ^  T*^  ^""^  ^'^^  Olivier  Br^i      .  .    .  ■ , 

^t«rre,;ci-dc8sas  desi^ndj  tarit/nTr  f^""*  """H  le  droit  de  passer  ni^Z        ^  ;  "V  S^^ -^ 
:ftoter.ei-dc.u4^^^:'i^^^^ 

:^f  J^ndroitqai^el^T^l^^ 

:f«queaanee.a,adema4d^J^:CSr«r;t'^^'''^''«'^ 

cause,  et  le  dit  KerdrendiSe,si«,XwSn  '"''*'  ''*^"  ^^"tierset  St^  ;  ^  .'  ^  o: :  ,V 
^  di.  Adolpho  Malhiot  IZ^"^:"^^^^^^  et  t.„.|:^:;  F  ^^  ^  ^'  *' 
..  terit^n,  et  ayant  cause,  ledroit  dd  paTer  !,r^  "'""P^^  P^'"'  ^'«  '««'*' 

Fem.ern.«.tant%iedqtt-en  J^rT^"^  ««  t.rre  ,^,dea,ua  d^aign^^a    - 
«J«'nin  d«,  dit  preLrr^g,  fe  p^X^^'f*q»eMe  leur  dite  Lre  «i    :  '!  i 
c^aquoann^parJ^ditRe^^^^elS^^^  Arendroit  qui  «era  fi,^       '-' 
''  g  ayant  cause  et  suje^  A  etre  cham      T       *^'"^'"  ^'""e-^.  ««  htf«itier        ' 
"  Me««re  Bruneau:    f    "  - ' '?  'I*?^«^  ^«  ^"^  *  ««  d«n,»Dde  W  dk^S^ 

'^'pont^et  I'entretien  desdits  chlZZT       "" ''?  ^'"-"^e^  *^««  -oioj^^^ 

"  Coifeid^raBt  qu'il Wsulffl  ^<.     «»•"»«,  etc.  j        . 

^5pul^e„f^ve„,V,^^J^^^^^qu^lyavait  „„e  servitude  a,rti^-^ 

,^.  W  de  I.  .e,^  n^aintenal^iZ^^  1 J:^^^^^  «'  -e  -vitude  pasait"     ' 

dans  Ta  d^,a,,,.„„  e«cette  oa^t  ^Ttt  de  T    ^T  ^'''"^'*^'  "»^'on„L 

>  1 4  fterre  Moaaatease  du,8  janv^TsgH  t  "    ^'  "'"*'  P"  ^"^^^^^^  Mai- 

«jto'teo  u*  droit  de  plaaagei  ded  .,  f  ^"*  *^*^  ^^'^'^^  ""it«de  co». 


\ 


-^t" 


,::i  .,_„.i-^- -  * - 


■/.-    .• 


s  - 


•     i^; 


„  •   ■„  1  • 


■•1f-.f:;. 


^•»^r^»jHjfr(K'*<lflFlR' 


.> 
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COUR  SUPKRIBURE,  186B. 


Ohrlatle 
ri. 

Malbiol. 


■-■  \ 


•.r' 


^-■' 


'"\" 


qn'll  dtalt  do  «,„  devoir  d'on  fnire  connnltr.  la  nature  et  touU,  r4ter.due  .a^o- 
^.«ndcur  (i:acqu<Jreur  Jan.  I'acte  de  vonte  du  dit  6  norembre  1869)  et  qu'a 

;:  plage;""  '"''^'"'  '^^ ''""'«""°"  ^'"'  «*"^'«^  ^'-^"^"•' '«' ^^  ohei.;'  * 

a  "  fit  l-rf ,'  "?•'"  '•' '"  '"•  ""•'"'^«'  -^-^ ''  "*»  qu-tlon  lor,! 
qu  il  5t  1  acquiijUion  do  In  dite  terre."  ' 

t^all"' f'^*^''""'  ,'^"'".  "'''^r  P""" '"  •^''"  P'"^"'"  ''"« •'«"'"'tie'^-^«  dit  ohemin  de 
p  fio  dmunue  lu  .dour  do  la  dite  torre  d'uno  «omr„e  d'au  moina  tro|.  millo 
hvrea  ane.cn  cour.,  ot  quo  p«rt«„t  lo  dit  .lomandour  est  bien  fondd  A  faie  eon. 

I?n  ls"?Q  .  .  T  '^  "^*"  '"''"  '"  '■"^"'^''"'  ^"  *^'*  »«'«  <1«  '«"»«  du  5  nov^n,- 
,1%         M    '";«™^"7«"«'"'dola8onnno  do  82,750  par  lui  pay<5  d  oonu,to 

soraino  de  3000  Iivrcs,  ancon  cours,  6-alc  A  eeilo  do  «500  " 

"  Re.e.nde,  annulle  ot  .<5.ilio  A  toutes  fi„H  quo  de  droit  I'acte  ..Te  vento  su,- 
meafonno  du  5  novembro  1859  et  on  con^dqucno  eondamnele  dit  ddfendeur  .1  " 
payor  au  d.t  deumn.K,ur,  sou«  quinzo  jours  de  la  si-^nifiea'tion  du  prosongugernent 

'  o^tlf  TT;  W''  ""  '"'^^^^  '^  -"P*-  do  00  jour ;  si  mioux  n'aimo 
to«t«fo.s  le  d,t  dc^fondeur,  payor  au  dit  de.nandeuf  sous  lo  dit  d61ai  ke  quinzo 
jours  lu  d.to  sooKMo  do  8500,e,»mmo  reduction  iu  susdit  prix  do- Tente,  avco 
.nt^ret  sur  .collo  A  oomptor  do  co  jour  et  los  dopon?  do  ectte  action  auxquels  et 
dans  tous  los  oas  le  dit  ,l^fendour  est  oondamno  ct  dont  distraction  est  aocorac^o 
u  rues^eurs  Doutro  et  Doutre,  avocats  du  dcinandcur^  '  -  , 

AuToiurfcs  CITIES  PAR  LE  Demani)eur,v- 
Soio.v.-Servitudes,  no.  7.-  "  Los  servitudes  sout  contraires  Jujc  priperBbs 
de  hbertd  qu.  do.nment  nos  proprid.es,  coinm.  nos  personnel,  eiJos  .^m^^ 
b  e«,  .to    etc,,et  dans  to„te»  los  questions  doutcusos,  ii  roclamo  h  solutiba  la 
plus  c  )nlon«o  a  lu  franchise  dcs  iiaritages." 

Id.  no.  53.--"  II  est  do  principccertain  que  los  fonds  etant  rgput^s  libres  il 
no  faut  apporter  a  I'exercioe^du  dWit  de  proprit^d  d'aitre  geh4</««  celle  que^'les 
P''''t^^yjonfapportee..elle,.mem(^,d'unevmnUrodaire,pr6d^ 
P^rjilm;  lepiuspetit  doutesur  Ui  nature  de  Gi  servitude,  sonitendue,  ««-7e. 
rnmie  jfr  son  exernee  doit  se  risoudre ,efi faveur  de  la  frar^hi%e  des  heritage,,  etc., 
c  est  U,  notarament  la  rigle  In^plijs^re  et  la  plus  gdndralement  ia^uee  en 
matiore  derecrvitudes."  ^  *.    %  ■  •  ^ 

Id.  no  571 .-  De  droit  comtnun  4'entrcticn  d'unfe  servitude  M  Ja  char-e  du 
iropridtairo  du  fond  domipant.  «?        '  7  ° 

J-ERRiiBK,  gr.  cout.,  t."2,  phm,  no.  24.'*^"%  faut  declarer  dlquolles  Bifvf 
inds  est  obargeT.autrementil-  est  prcJsoawS  vendu  sans  auouaes  ohaifios. 


\.. 


les  heritages ^taMlibreideleurmrure.  ; 
ToctLiER,  t."  3,  no.  665._  '  .       - 

Solon.— ServitiHleS^  p.  89, «  -         "-'-•--■    ,^  ,  -* 

"Si  l'heritaft€'ven4tt>tS%4^revd[  sans  qu'il  .n  ait^tefait  de  "declaration, 
€8  servitudes  no«  apparent,*:  t^^  a-t^^de  moUrt  apparent  que  I'entretien  d'ui 
droit  do  pisaage  fj  ||.§ii8ll«||went  dotelte  itoportanoe  qu'U  y  alt  lieu  de  pr^sti- 


=m 


-■>.-* 


« 


.ir  V 


'      >-h\ 


p-^JwHf   K^"^' 


OODR  SnPBRlEUnE,  1865, 


^^  '^on/use,  qu'iNtait  du  des  droits  de7<mX,      V  -  ^  ""? '«'"«'^'-<'^»*oW 
tude  I'HMtaye  rendu  Jit  cCiiZ^^Z''''''^''^'^  ^'fi^red.sJL 

laequ^reur."  ""      ''•'^^^''''«  '«  *«'/  .Ml^i,  comn,o  «y,„t  trooipd 

PoTUfEH,  vente.  no  239     OKi-    *•       ^  ' 

*  "•  «>»".inl.  par  <»T.,_].k.„„„  rZl  J     '     '~'°  '"^  ''"'"•"'  'i*" 

Ponvait  ignorer.  ^      °""*''  'I"'  '«"  ont  ^t^  d^olawSs,  ou-du'il  ne 

'/rf.  no.  204,  2l0.--8ur  I'effet  d«  !•  M    •      '" 

Jhose  donno  lieu  A  li  garnatie)  que  le  v  c„Ir  /f  ^'^"'  ''"^  '«  ^^"^  <»•  '* 
tonne  foi.  Ior«,^e  ,«  Jde^r,  ,^  L"  I"J  '"  ^7""^  ^«  -<>«  «cept.  de 
J  «;P«1^  qa'il  ne  prantit  pa.  oe  vice     t  1 1  T,  "^"'""*''""  c6nn,i„aaoe, 

:;"  fouve  entachee.    Ji,,«,,  ^  ,^,^'Z^^  '^  ^'""^  «  1-  ch;,^  vendue 

mce  de  ce  vice,  ,t  <,u^au  lieu  de  l^Zrer    of,  '^''"''  ""^^'«^  '<^^ 

.  la  motj  onireuse),  il  stipule  qu'ilr^gZm^^^      ^  '"  '^'^''  ^"^  '^P^'rtie 

duvendeurest  un  dol  qui  le  rend  suiftZT   ^^'''^''' '■  ''**'  'ii^mulation 

//.no.262:--«I,4te;:bJL7J^^^^^^^ 

'■^'r^  «/  foutre,'pom  h  demandour    '       '^"^™""*  P«"  J«  demandeur. 
T""  f  ^'''•'■('n,  ,pour  le  defcndeuft  ■ 


X 


#*■ 


(EN  REVISION.)  i^       w 

li.     No.  67.         "  -        , 

/  .  ■      ^'^arie  SPELM.4N.  ,'.  ^.  ■f.c^M-' :.  '" 

^  '«*y«'<^«^  un  writ  de  certiorari.  \ 

t   PAnHn    m^^ 


V 


CIMiu« 

Malhloi 


V 


-« 


SEr-< 


■,,.-- 

,■ .  . . ,   . 

4    ■ 

•* 

.,  p  »■ 

#  • 

■  ,.* '  ■'  -  » 

■    *. 

.-.  ^, 

-*. 

# 

■  •        v 

.e  v.- 

■  - 

■  ■^^-'■»" 


..y.^- 


I    -'y^  I 
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COUB  SUFEaiEURE,  1866. 
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■.  /-• 


••i 


"^ 


^N 


tfi  28  fdrfior  iWft,  II  fyit^(&hour6  d^  so  mottan  pour  6lbtenir  un  writ  do  cer- 
..  ftorttrf.    rr  \  '   ^  ^^Mf'^''*^--    .      i'  ,,   • 

..  lythrariTit  oottg  eaiiHo  pour  W^wh  dcyniDe  trob  jiigeii  A  Mootrdiil. 
Ij«  23tobI  186ft^^  fUirric*  furcftt^^^  , 

Per  (/'uriaiii.  TMfo  nro  four  oi/mw  nndor  thin  tiHo.  Tho  pjiOflocu^or  (SISr  iiued 
Spt'lmnn  uruler  one  of  tho  oUunes.^f  tlio  ttovonuo  Act,  j^r  havinKPontraTono^  tho 
•tatnt«.  Tho  petitioner,  contends  that  thft-conviotion  rondorod  ngainiit 'h||n  is 
bad.  Tho  Court  will  not  dtNeuHH  tho  merits  of  tho  o^plioation,  bouauao  rpr«li- 
minary  qtjontion  oomcH  iip,  and  its  dcci«ion  will  have/  tho  ofTcct  of  diapoaing  of 
tlio  enw  m  limine.  , 

..Tiiero  is  no  rialit  of  appciil  to  tho  Court  of  Quood's  Honoh,  Isppeal  aide,  from 
judRinciitfl  rendered  upt)ri  applicationH  for  writ«  of  certiorari  before  the  civil 
"."oourta      Tho  point,  thcrcfofo;  to  be  detornijucd  in,;  whether  there  is  a  revising 
'  power  of  Huch  jud);nicnt»  ?  Tho  Court  im  oKopinipif  that  there  is  no  such  revising 
power  under  tho  Act  of  1804,  27  and  28  Viet.,  oli.  8!»,  see.  20  and"  25.     Tho 
tCHt  of  a  judgment  bcin-j  «uhjcct  to  revision  is  whotbi?r''it  is  appoalible  or  not.    ■ 
•  As  there  is  no  nppcul  on  a  certiorari,  there  cannot  be  any  revision.     Tho  pro- 
-  cecdingB  in  revi»ion  must  bo  set  aside,  but  witjiout  costs.  '» 

..    The  judgment  is  uiotiviS  as  follows:  '         „  ' 

The  Couj-t  now  Iwre  sitting  as,  a  Co\jirt -of  Review*,  having  heard  tiif  parties 
by  their  respective ^ounsel,  in  revision,  upon  tho  judgment  rendered  by  tho  Supe- 
rior Court  in  the  Diritrietof  Montreal,  on  the  28th  February,  180*5,  maintaining 
the  conviction  of  tho  said  JuHiices  of  tho  Peao",  otC;,  ddth  declare,  thaU  as  a 

iout  jurisdiction  in   tho  present  matter,  and  ia 
ifibcriplion.'of  this  cause  for  hearing,  without 
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Court  of  lleview,'tla'y  un 
c6useiiupncc  doth  diise 

COSti'. 

rncv 


Devlin,  at'prrtcy 
r.  /*.  ir.  Ihfioii,  uttorij^for  prosecutor. 

(P.  R.  L.)         :   .  ■       ,    ^ 


'scrlffdon  for  revision  set  asido,  without  costs. 


"  <;e.v  revfsiux.) 

■■'  montreal,.30  novembre  18t35. 

Coram  Badoley,  J.,  BIktiiklot,  J.,  et  Monk,  J.  A. 

.       -  -  No.  132. 


LecQvrs  vs.  La  Corporation  de  la  Paroisse  de  St  Laurent. 

JroK :— Qu«  Ifi  contrfbuablo  /jul  a  protcBt*  use  corporation,  pour  robligcr  k  ex«outcr  oertaina  travtax 
^n«*'K**  '•'e'lo  par  un  procia-rerbal,  a  droit  d'obtenir  un  Jugcmeut  pour  lo  cottt  dea  protAta. 

Le  demaodeur  avait  poursuivi  la  defenderesso  pour  certains  dommages  qu'il 
Evait  ^prouv^s  par  suitp  do  sa  negligence  a  executor  un  certjain  proo^-verbal  et 
d  cldturer  certaines  propri^tes.  ' 

Le  jugemeut  rendu  par  la  Cour  de  ChroUit  pour  le  district  de  Montreal  avait 
accords  au  demundeur  quatorze  piastres,  coat  des  prptets  faits  &  sa  requ§{e 
contre  la  d^fynderesse  pour  I'obliger  a  se  conformef  k  oe  proces-verbaly  Ce  jiige- 
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COUR  SUPERIEURE,,  1865. 


) 


J"  J- 


Dans  I'autre  ouhho,  JI.  (^csnol  acouase  M.  Hubert  d'avoir  public  oontre  lui, 
8ur  Le  Difricheur  du  3  ddoenibro  1863,  un  libello  diffamntoire,  et  r^lame  £5000 
^    de  dommageMnt^rets  en  reparation  des  injures  oontenues  duas  oe  libelle. 

D«|08  la  pr6sonte  oniwe,  M.  Hubert  so  plaint  que  M.  Quesnel  a  publi^  oontre 
lui,  sur  le  nuinoio  suivaht  du  moine  pnpior-nouvclle,  oelui  du  10  d^oembre  1863 
un  Iibeliediframatoire,etQDminerdp.iration  des  injdres  oontenues  dans  oe  libelle 
il  demands  £5000  de  dommageai ;  ce  dernier  ^crit  est  en  r^ponso  au  premier. 

Le<demuiidcuructuel  aplaide  oontpcnsation  d'injurcct,  &  raction  de  M.  Quesnel. 
II  fah  done  valoir  doublcuient  Ic  libelle  de  celui-ci,  en  lui  fuisant  servir  de  cause 
de  son  action  ooiitro  M.  Quesnel,  et  do  meyen  de  defense,  de  oompensation  k 
raction  dirig^o  contre  lui-meine  ;  et  s'il  r^ussissuit  dans^sii  doninndo  et  dans  w 
d(?fenf>e,  il  relirerait  deux  fois  In  valcnr  que  ce  libelk  pourrait  lui  procurer,  en 
obtenant  les  dommai^cs  qui  devraientjjjiijgiipenser  les  injures  pubiiees  contre  lui, 
eten  s'excniptant  de  payor  pourceilcs  qu'il  aurait  pubiiees  contre  M.  Quesnel. 
II  y  a  done  conncxitd  entre  ces  deux  causes,  ellcs  sont  tollement  li^es  que  le 
j'ugemenrde  I'une  {»ut,  doit  menic,  influer  sur  le  jugemcnt  de  I'autre. 

"  Cohncxite,  c'est  le  rnpport  et  la  liason  qui  so  trouvent  etitre  plusieare 
"  affaire^qui  demandent  &  etre  d^id^s  par  un  seul  et  memo  jugenient." 
4  Repertoire,  de  Oiiyot,  p.  480,  TO.  connexitS. 
"  Jon^ion,  se  dit  de  I'union  d'une  damande  A  une  autre,  pour,  y  etre  fait 

*'  droit  conjointcment  ;  ce  qui  arrive  quand  un  procos  est  joint  ^  un  autre " 

1  Ferrier,  Introduction  h  la  Pratique,  p.  91,  to.  jonction. 

"  Conncxitd.     tJ'est  la  liaison  qui  cxiste  entre  deux  afiaircs  dont  Ic  jugemenk 
de  I'une' doit  influer  sur  lejugement  de  I'aatrp." 
S^oiUind  de  Villargues,  Dictionnaire  du  Droit  CiTil,  p.  100,  •J^o.  cnanexite. 
^i  II  y  a  connexitd  entre  deux  affaires,  lorsqu'elles  sont  tellement  liees,  que  le 
'^^lugenient  dc  I'une  doit  influer  sur  le  jugenient  dp  I'autre.  ' 

;  ."  SiJ|i  contestation  est  connexe  a  \jne  cause  dejn  penctante  nu  metne  tribunttl, 
'Ijislestle  ca's  de^demander  la  jonction  des  deux  affaires ;  et  si  elle  est  portee  d  une 
"  section  differente.de  dcinandcr  le  renvoi  &  la  section  saisie  do  la^premidre." 
2  FaTftrd  dc  Langlade,  Repertoire,  pp.  458,  460,  to.  Exception,  §  2,  No.  9. 
"II  y  aura  connexite  si  les  points  k  juger  ressortent  des  memos  laits,  s'ils 
"  reposcnt  sur  I'interpr^tation  des  niemes  actes,  s'ils  dependent  des  memos  moyens 
"  si  la  decision  rendue  sur  les  uns  est  de  nature  a,  influenccr  la  d^ision  des 
"autre?."  _. 

2  Delzers,  Procedure  CiTile,  p.  133. 

"  II  y  a  connexite,  lorsque,  par  son  objot,  uno  cause  a  tellement  de  rapport 
"  avec  une  autre  cause,  soumise  a  un  tribunal  different,  que  le  jugementde  I'ljine 
"  infiuerait  sur  celui  de  I'autre,  et  que  la  mSme  instruction  peut  dds  lors  suffire 
"  aux  deux." 
4  Auger,  Procedure  CiTile,  p.  411,  art.  \.  No.  2.   , 
I  Berriat-Saint  Prix,  Procedure  Civile,  p.  253. 

"II  y  a  connexite  toutes  les  fois  que  U  demande  qu'on  forme  est^llement 
"  li^e  avec  celle  d^ja  intents  devant  un  autre  tribunal, t)ue  le  jugement  de  Tune 
"  doit  influer  sur  lejugement  deTautre,  ce  qui  a  lien  en  troia  cas:  le  premier, 
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lonque  lo  demande  forin«5e  devant  n„  ♦   u     T! " ' -— — 1__ 

"  meot  inten.^  dans  un  ^ntTT        ."''"'"' '""««  ""  '•  dma^T^Iir" 

;;.o.n.ecOn«.,„encedeVr:;ttl':r'-P'^'"^ 

"  domande  qui  doit  ^tre  d^WA.        '*"««"'a.  'orgque,  wjce  versa  o'ent  U  -J  T 

iNour,.„Pig,„,p.2„„       a    ^  ''*"''^''*<^«'•objetd,la^,emi^.•' 

"  d^rtr'^'Ll^tX?";  d7/r  "''""'""'"*  fi*™*^*'  pour  le  a.6„.e  obi  . 
•cOJyaoonnexite.  ^  -""''"' <^««'»'"e  9*  peut  fitreje  oas 

Qoiiiid  CM  donmndM  m,m,„,  „•„„,  °  .     '"'"•"nz  mUrmt..     t*^ 
«l»j«i»dr.,4™i.,      ..'""' ''""I'»»««"t  J'"' 1«  Wn,.  .,ib„™|  i,A,„ 

"menlwon,™-,.,. ■■  '^     ™"  '  """"""ie"  d.  ^„^„'„  jj"^ 

nance  de  leer,  Tit.  e.  a..  3,  quf^l  JK^t^ -'  cet  an.Ce  assort  de  rOnion 

-i  tarr6  et  CBaureau  r  «.•»  j    1  " 

ad».„.strat.o„  de  la  justice.     Nous 'so"  ^e   por/  7  '^^  "^  '*'  ''^''  Po« 
J^a  connexittf  est  le  rapnort  At  l«  i;  .      ™^f  ?*>"«  *  adopter  cette  ooinion     » 

;;«nd™. » «^  j«j^  ,7.0  «J"Zr  ""'  "■ "'"""'  •«"^qrd; 

"^'^^"dl,''"^"''"'"?*"'"-!"-^ 

«iwd,™/ir;srj":i"T.rj'"'^ '^''™«"' '•-.-.« 
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il6ti#rt  VD. 


La  dejrnidre  oH^tion  fournit  un  cas  d'une  j»rande  analogic  avoo  oelui  qui  nous 
ocoupe,  ot  la  pctitoXdiffdrenco  q^i  se  rencontre  entro  los  deux  espooes,  n'empfioho 
pas  que  jo  moiuo  prt*jipc  doive  gouvorner  lea  deux;  car  si  dans  Tespdoe  rap- 
portde,  Ton  denaande  la  suppression  d'oorits,  duns  cclui-oi,  Ton  conolut  k  dcs 
dommages  resultant  d'«<o»dt8 ;  oe  qui  no  fuit  auoune  difference  quant  au  pouvoir 
d'ordonner  la  jonotion.      \ 

Ce  pouvoir  d«  joindro  dou\nffaire8  pour  lea  instruire  ainsi  que  pour  les  decider 
par  un  mome  jugemcnt,  cxistull^ans  I'ahoien  droit  franjnis  oomme  dans  le  nou- 
veau  :  les  citations  ci-dcssus  en  font  foi ;  et  o'est  aussi  notro  droit ;  ot  oomme  il 
existe  de  fortes  raisons  do  joindro  les  deux  cause?  dont  il  s'agit,  la  cour  n'h&ite 
pas  i\  accueillir  la  motion,  ct  4  ordoVer  la  jonotion  dcmandde.  j 

Jugemcnt  13  fiJvricr  1866,  ddclarnkt  la  motion  du  dcmandour  absolue  et  or- 
donnnnt  la  jonotion  des  deux  causes,  poiir  fttrc  instruitos  ensemble  et  jug^es  par 
Ic  meme  jngement,  sauf  u,  disjoindre  si  leeas  y  debet. 
•  *Lo  jngement  est  niotivd  com  mo  sijiit :        V         - 

La  cpur,  apres  avoir  entendu  Ich  parties  pAi;  leurs  avocats,  sur  la  motitm  du 
dcniandcur,  du  13  octobrc  dernier,  tondantes,  poii^  les  raisons  y  oontenues  &  faire 
unif,  joindro  la  preseute  cause  a  cello  pcudiinte  dcvVnt  cette  cour  sous  le  No.  407, 
dans  laquclle  le  dit  Auguste  Qucsnel  est  demandeuK  oontro  le  dit  No8l  Hubert, 
exaniind  la  dite  motion  ainsi  que  I'exploit  «]u  demandeur  et  le  dossier  dans  eba- 
cune  des  dites  causes,  ct  en  avoir  ddlibdrd,  consideranl:  lo  que  dans  la  cause 
d' Auguste  Qucsnel  contre  Noiil  Hdberty  le  demandeur  poursuit  en  reparation 
d'injures  contenues  dans  un  pretendu  libellc  diffamatoire  qiie  le  ddfendeur  avait  • 
fait  publier  dans  Le  Difrichmr,  le  3  decem|)re  1863.  et  deman^e  £5000  conrant 
de  dommages  ;  2o  que  le  demandeur,  duns  la  present^ cause,  pourauit  A  son  tour 
en  reparation  d'injures  contenues  dans  un  prdtendu  libelle  diffamatoire,  que  le 
efeudeuren  cette  cause  aurait  fait  publier  dansle  numoro  suiyaVt  du  mgme 
papior-nouvelle,  celui.,du  10  decern bre 'J 863,  et  domande^-dgalement  £5p00  cou-,- 
rant  do  douSmagcs,  ct  que  ce  dernie^  ti'belle  est  en  rc[^||^u  premier)  So-quo 
duns  la  cause  du  dit  Auguste  Que^nel  contre  lo  ditJsflHf^bert,  le  ddfeWeur 
fondimt  sa  ddfense  sur  le  libelle  du  | demandeur  contr^^^laide  compensation 
d'injures  et  fuit  double  emploi  Je  cei  libelle,  en  s'en  Wvaht  pour  poursui^re  ?6p 
action  ainsi  que  pour  se  defendre  de  Taction  intentde  contre  lui,  co  qui  lie  encore^ 
ces  deux  causes  plus  intimement  f  qu'ainsi  il  y  a  conncxitd  entre  les  dites  cau^s : 
que  le  jugement  de  I'tine  doit  influer  suAjfc  jugement  de  I'autre,  quo  par  conse- 
quent, il  est  juste  et  equitable  de  prononder  lu  jonotion  des  deux  et  que  cette 
jonotion  est  autorist'e  par  la  loi :  ordonne  que  la  presente  cause  qui  est  la  plus 
1  dtente  sera  unie  et  jointe  a  ccUe  pcndante  devant  cette  cour  sous  le  No.  407, 
dans  laquclle  le  dit  August^ Qucsnel  est  demandeur  contre  le  dit  Noel  Hubert, 
pour  etre,  ces  deux  causes,  igistruites  ensemble  et  jugees  par  un  seul  et  mdme. 
jugement,  saufccpendant  4  desiinir  et  disjoindre  si  le  caa  y  debet. 
E.  L.  Pacaud,  proc.  de  Nool  Hdbert. 
M.  Duval,  proc.  d' Auguste  Qucsnel.   * 
.:.         (E.  L.  p.} 
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COpR  SUPB^ieure;  1865. 

BBAUHARNOIS,!  28  MARS  W. 

Coram  Lobanokrj  J. 
Ginier  va.  Woo<lman  et  at. 

rtgle  dolt  6r«, .uS^?;;""*  ••  »«■"« •»"  e«P«r*oet  qu'un  d'oretVait  1  r  .'^"'''  '«"«<'"«» 

M  preuve  faieo  pa,  Ji  y,|.  .  , 


"  Conwddrant  «..':i .  .V'"»*""  Je  jugonient  • 


apoursu  te  des  prdsents  defendeurs  C  J^s  dossiertde  cette  oour  A 
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SUPERIOR  COURT,  !l866. 


Tt. 


.qii'olles  6taient  avant  lo  dit  d^orct, — maintient  rinMription  de  faux  prise  par  le 
domandeur,  dticlarc  Taux  lo  dit  rapport  et  le  mot  an  ndant ;  d^lare  aussi  nulri  ct 
do  Dul  cffut  la  priitondue  adjudication  de  la  ditoi  tcrro  ot  le  d<ioret  d'ioelle,  en 
donne  main  Icv^e  au  domandeur,  romet  lea  partlea  dans  lo  mCme  et  semblable 
^tat  qu'olles  6taiont  avant  lea  (|it8  d^crot  et  adjudication  et  rejette  lea  defenses 
dea  dita  Woodman,  Paige  ot  Iluinault,  qu'elle  obndailine  aux  d^pene  de  la  pr^- 
scnto  instance."  / 

/       /         Action  maintenuo. 
Doutre  et  Daomt,  pour  dcmnndcur.  / 

Leblanc,  Ca^idy  et  Duranceau,  T^\xr  d6knmvin.  t 

MONTREAL,  23th  SEPTEMBER,  1869. 

Coram  Bertu^lot,  J. 

No.  1692. 

Cameron  vm.  Brega. 

IlKlDt— Tbkt  in  an  aflldavU  for  cHplat  nil  re.»pond*ndnm  It  li  neccutrjr  to  dlaolose  the  namot  of  the 
ppmoni  from  whom  the. informatioD,  that  defeniiant  wa*  immediately  about  to  abfoond 
etc.,  wan  obtained.  '  «  ■> 

I 

The  plaintiff  in  this  cause  sued  out  a  writ  of  capias  ad  respondendum,  uf 
tvhich  the  defendant  was  arrested  and  gave  bail  to  the  sheriff. 

The  affidavit  contained  the  usual  allegations  of  indebtedness,  and  the  Wie^f 

.  that  the  defendant  was  immediately  about  to  leave  the  province  with. intent  to 

defrat^,  etc.,  and  gave  as  one  of  the  grounds  for  such  belief  that  deponent  nad 

been  informed   "  by  two  parties  of  good  credit  that  defendant  would  soon  leave' 

the  province." 

Tlie  defendant  moved  to  quash  the  capias,  urging,  amongst  other  reaaon4i,'Q 
that  it  did  not  ajSpear  by  the  affidavit  where  the  debt  was  contracted.     That  the^ 
information  that  the  defendant  would  soon  leave  the  province,  did  not  justify' 
deponent's  allegation   that   defendant   was   immediately    about    to    leave  4he 
province.     And  that  the  names  of  the  persons  from  whom  such  information  hi^ 
been  ol^t&ined  were  not  disclosed. 

BERirnELOT,  J.,  in  giving  judgment  stated  that  the  Court  was  of  opinion 
t1iat4]^cre  was  sufficient  in  the  affidavit  to  show  that  the  debt  originated  in 
Canada,  at  Quebec.  But  the  objection  that  the  affidavit  did  not  disclose  the 
names  of  the  persdhs  from  whom  deponent  had  derived  his  information,  as  to  the 
intended  absconding  of  the  defendent,  was  more  serious.  The  Court  was  of 
opinion  that  this  omission  was  fatal,  and  accordingly  gave  judgment  granting  the 
motion  and  quashing  the  c<y>ias. 

Motion  granted  an  j  capias  quashed,  with  costs. 


<": 


M/  JNw,  for  plaintiff. 
M.  Laflamme,  counsel. 
D.  S.  Leach,  for  defendant. 
T.  K.  Ramsay,  counsel. 
(d.  %.  L.) 
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MONTREAL.  Orn  DBCEMBmi,  18«4 

<^-"«   Dov..  C.  J..  AVMV,..  J.,  M,„.,,,„    J     '^  '        " 

MoNDitlT,  AX  '  ''^"*'^''^'    J-.    AND 

JAMES  BURNS, 

AND  AppbllaNT; 

'  .  PRANK  ROSS, 

jj       _  ■'  ^^^'''tif  in  Court  below) 

he  ?•?;';  «-«» plaintiff,  an  J  under  whU';;f;;''  "'  ^''^  •«•*»  PWn«ff.  at'' 
he  jaid    defendant,   petitioner,   wa/aTrlt  J  ^      f"^'"' «'^  «'i'«»*«^«« 

,  Jo-%Mhatthea,iadefend.n   borelZn!;  '^'^'"'^   *^  ^»^«  «««ed 

ai  proceedings  be  set  aside  and  doclarS  nu  I    T  T'^^  "''^  ^''''^^'Sei,  and  - :    ' 
pet.t.oner  discharged  froo.  all  liab^^ttTil       ,  7'-'  ""'  ^''^  «"'«''««  ^^  «aid 
h«  cause  had ;  having  examinertrsaidtti.       V""'"'"' '''' P««««<J'»gs  m        ' 
dence  adduced,  and  deliberated ;  crsidt2Tr;>.      ^''^''^''^'  «""*  ^he'^vi- 

^  atabLsh  the  allegations  of  hi^  saTdttS  or  /  ^       '^''^"^'"' ''"'*'»  ^'i'ed 

-^^;...h  in  the  a«da.t  o^  rS'^i^^r^ r^!;;:^ 

C  J  :5:i^a;!  """^"'^-  '''*'  ^^«  -"-  J»%-t  „as  co„ar.ed  b,  tbe     - 

would  be  in^plied,  and  when  fraudulnArenf-     "'"  ''"''^  '^'"»  ^^'^^  ^aud 
deponentwho  does  not  state  the  groulori   fr^'"'^  ^^  '^'  belief  of  a  -:   ' 
necessarily  be  vague  and  inconclusir   Th?       n    ''^  ^'"""^^  *•"  "Pi-io",  niust  " 

•  ■':-     Vol.  X— 4 
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le«d  them  to  bolicTC  that  appellant  contemplated  any  frnuil  upon  hii  creditors. 
It  in  indeed  the  only  proQf  that  <Sould  bo  brought,  when  no  dltHifi  act  of  fraud  ia 
charged  which  could  be  disproved,  and  it  would  aoem  reasonable  tliik,  jftcr  auoh 
testimony  had  been  produced  that  u  pnrty  alleging  a  belief  of  a  fraudulent  iuten- 
"  tion  should  bo  held  to  a  strict  proof  of  facts  which  would  justify  siich  a  belief. 

In  the  present  case  there  is  no  proof  of  any  act,  on  the  part  of  i\io  appellant, 
of  anything  from  which  any  suspicion  of  a  fraudulent  iutont,  on  his  |>art,  could 
be  drawn.  The  only  proof  of  his  intention  to  leave  Canada  shews  that  such 
departure  was-for  the  ordinary  purposes  of  his  buHiness,  and  this  proof  is  to  he  found 
only  in  his  own  deposition,  which  atatoi  thut  ho  intended  t)  go  to  Scotland, 
trhen hi»  bminc$»  arra'ugiment*  vrerr  complthd,  to  make  buHiuess  arraugoWents 
for  the  next  year.  \ 

The  judgment  of,  tho  Court  below  was  based  entirely  on  the  ground  oftho 
indebtedness  of  appellant  to  tho  respondent,  und  the  fact  that  ho  intended 
leave  the  Province  for  .a  time,  although  for  the  purposes  of  his  business.  TL, 
learned  judge,  nt  the  time  he  rendered  the  judgmenf  complained  of,  stated  thai 
ho  waB  perfectly  convinced  that  the  appellant  was  entirely  innocent  of  any\ 
^  fr^dulent  intention,  and  that  the  arrest  must  bo  suslnined  only  "on  the  legal  > 
-•  presumption  of  fraud,  arising  from  his  intended  departure  without  meeting  his  A' 
indebtedness;  and  tho  appellant  submits  that  under  the  evidence  of  record  in 
this  cause  no  such  presumption  arises  to  entitle  respondent  to  his  remedy  against 
him  as  a  fraudulent  debtor,  and  that  the  respondent  had  other  means  of  enforc- 
ing his  rights  against  the  appellant,  under  tho  circumstances. 

There  ^3  no  allegation  in  tho  affidavit  that  the  deponent  had  ever  been 
informed  thot  the  appellant  was  immediately  about  to  leave  tho  Province  of 
Canada,  with  intent  to  dvframl  his  creditors  or  the  plaintiff;  and  the  only 
(^legation  of  any  information  given  to  deponent  is  "  that' he  had  been  informed 
by  William  Dalzell,  of  the  City  of  Montreal,  produce  dealer,  that  the  appellant 
wos  immediately  about  to  return  to  Scotland."  And  it  is  proved  that  Daliell 
had  left  Canada  before  tl^?  institution  of  this  action,  and  that  he  was  a  stranger 
in  Montreal.  ^^ 

Tho  pretennions  relied  on  by  the  respondent  in  the  CouiTbolow  to  sustain  the 
arrest  of  the  appellant,  as  alleged  in  said  affidavit,  were,  Ist.  The  indebtedness 
-oP^ppelliftit  to  respondent,  and  his  failure  to  pay  on  demand.  2nd.  Hb  havin" 
no  office  or  domicile  in  Canada.^  3rd.  His  intentiot^' to  return  to  Scotland  withou" 
making  provision  for  the  payment  of  the  amount  claimed ;  and,  4th.  That  ho  would 
not  leave  sufficient  property  in  Canadai  to  pay  such  amount. 
'  It  is  submitted,  that  it  is  proved  by  the  evidence  of  record  for  tho  appellant, 
that  ho  has  carried  on  business  in  Montreal  and  Quebec  for  upwards  of  twenty 
years,  and,  for  the  greater  part  of  that  time,  has  had  his  domicile  and  place  of 
business  in  Mbltreal,  and  at  tho  time  of  his  arrest.  That  he  had  been  in  the 
habit  of  visiting  Scotland  for  the  last  twenty  yo^  nearly  every  season,  for  the 
purposes  of  his  business,  and  to  make  arrangements  for  tho  business  of  the 
ensuing  year ;  '  '  ^ ^ 

That  such  visits  are  usual  for  commission  merchants,  and  are  generally  made 
during  the  winter  season,  after  tho  close  of  navigation  here ; 
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raudu  o„t  net  or  i,.te„,io,.,  Z  112"':^  "l"  ""-""o  "^  »"  proof  of  a„^ 
;  ™-"    «..„  the  proof  of  r.oo  ,  I  th„  2    '*"'  ^""'""P''?"  ".'"'Vnud  cLZ 

Jud«nione  bo  revcrK.J.  ^'''"  ""^  """orable  Court  that  d  s^l 

-hjoh  rlu,  pre«...„t  debt  wa/eo    r«cT/d  "r"''"^?'"''  '"  ^''°  -''""-Unco,  i„ 

"  "^^""  "''"••  J"'is».e„;„.,i„t«i„i.."'V^^]  *"  ?";"'"«  hi,  debtor  respecting 
the  creditor  should  hUv/it  in  i  •    -^  P*"'''  ^''J  •'  "  ooly  reasonnhlT  *k 

^h«iarKoa^eofhi.tc  aniThrrr:  'r '''  '^^^^^n^::e 

ea.h  ou  deliver,,  but  not  ao  p  f  m  .r;!  'r'  ''  *''«  "PP^"-^  p'jab  e 
conaequencc  of  the  appellant  fid Jin^  tti  T  '"  "lW"°«"'t  cu«  took  pi  Je  in 
«°  P-y  fo^  t,,e  Kood^Ili::  I  ^Th  a"'  'f  "«"^^'"'»*  -*»'  ^^a  r^tZZ 
•nent,  ,0  be  f|l«„e„  .e  „  f,,,,  J/j^  "  "'«''"-»^  -hould  fail  to  keep  7.^^ 

-Jp»b.lit,ofa  merchant  who  rece^  a  tr*'""'^  *  °"'P'''^'«  ««"•'«.  bu!X 
'"^  ^«  will  perfonn  the  co„te„>po    neou,  "fV""!*'^'  ''^  «<^<^-  on  tha  f.  th     • 
to  pay,  .s  of  a  very  different  chaCte"  ^"1     ^''"'^  '''  *''«'»'  ""J  who  f ai  , 
On  receiving  the  L'bod«   if  u     r       . '  '"*'^K''«8  nso  to  the  worst  of  «,«,>•  • 
t-ned  theJto  IT  1  ^  ^^'"-'^  «-bie  to  pay  ^  c  ulil^^;:- 
«uoh  a  breach  of  c>ntracJlC  "!""""  ^'  '""'•'•*^  »«>  f«lfil^i  WLT: 
^-ehces  would  have  bean  f"^  irr'T'^  "^  ^''^  '^'"^'»''  ^ut  th^^'      . 
P-cUr  haa  failed  either  L  p^y  fo"     "^^^^^^^ ' ^^^  P-»*  oaae  whernr;  -- 

It  \s  rmposBibla  in  tha  circu'a.stall  Jf^jf  V""  *"  ''^"''"  ^^^"""^ 
the  conclusion  that  the  appellant  ...      ,/''7'««»'*  ««e  to  atoid  cominir  t» 
wheat  for  cash,  and  receiving  dSarof";"^  f  "  ^''•"^'^«"*  •"'  >»  buyTn"  tht 
continued  in  his  making  ™tZ^  f   T*'°"'  ^"^'"8  ^^  '''  »"d  tha  la„J 
ti.e  amount  of  tha  respofden:  «  ^  '  '''  ""'^^  '''^"-^  pX 

Paintiffwa,  j„3eified  in  takt.Tl,*'""'^  ^''^  1»««'io"  was  whaL  th* 
thought  ha  was  not.  Ha  had  li!^      "^'"' *«•'»«' ^r- Burns.    HirHo„„ 

there.    Mr.  Burns  had  been  in  the  blh I   ^  -    ^"''"'S  *'•"  «"«««»  educated 

rr;  'r  "*"  '^"""S  *ha   rack  Ltt     n"  "^  '"*''"•'*  -  E-«'-"  to    • 
go  to  England  occasionally.    jiJZ^^J''''"i^'''^^^<^'^^^MmeZ 
^  y     Agreat  many  .merchants  sent  their  ehUdren  ^ 
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KiiKlond  or  Pootland  to  b«  aduoatm].  If  the  tTiclenM  Id  th«  oin  wore  raAoient 
In  jnHtiry  nn  orrcitt,  there  waa  hardly  a  Merchant  here  who  might  DOt  b«  eipoaed 
to  the  Ruiiuj  trentmont.  It  wta  true  that  Mr.  Burna  purchaaed  wheat  and  hkd 
only  pid  pnrt  of  the  price,  and  that  he  waa  enibnrraasod ;  b)it  thont  waa  not  a 
trttle -of  evidence  to  ahow  that  ho  hod  any  fVaudufent  intent  in  proposing  to  go  to 
Htiotlaod.  IliN  Honour  bolievod  that  the  LflKi'il'>tu''«  intended  to  protoet  every 
inorohant  here,  who  loft  the  country  for  a  logitimato  parpoxe.  He  thought  the 
capiat  ahould  have  been  quaahed,  but  ho  had  the  miafortune  to  be  in  the  minor- 
ity on  thia  occasion. 

MoNDBMT,  J.,  alao  diitmttenn : — Although  it  waa  the  Interest  of  oreditora  in 
general  that  no  one  ahould  be  allowed  to  loave  thin  country  without  aatiafying 
the  olaina  upon  them,  ho  waa  of  opinion  that  the  atatuto  applied  only  to  thoae 
caaea  where  tho  debtor  waa  leaving  the  Province  with  intent  to  defVaad. 
Thoro  waa  one  feature  in  thia  ease  which  boro  an  unfavourable  aapeot,  namely, 
the  fact  that  defendant  bought  the  wheat  and  aold  it  without  accounting  for 
the  proceeds,  or  paying  the  party  tVom  whom  he  purcBkaed  it..  But  it  ^id  not 
follow  tliat  ho  intended  to  evade  payment  olto^ethcr.  It  was  not  the  fi"flt  time 
lie  had  been  to  Scotland.  Ho  bud  already  gone  several  times.  His  Honour  had 
iookcd  over  eleven  oases  cited,  but  did  not  consider  that  any  of  them  bore  out 
tho  judgment'in  this  case. 

DovAL,  C.  J. — The  transaction  was  a  caah  trandaotion.  Defendant  pur- 
chased, stating  that  he  would  pay  cash.  lie  had  not  done  so.  llow  then  did 
the  case  present  itself  to  the  Court  T  If  plaintiff  could  have  found  his  wheat,  he 
would  hnvo  hod  the  ri^t  to  revindicate  it.  Defendant,  when  called  upon  to  pay, 
put  off  hiH  creditor  from  day  to  day,  and  said  he  had  no  money.  He  sold  the 
goods,  and  pocketed  the  money,  and  then  aoid  that  he  waFgoing  to  Scotland.  It 
was  proved  that  ho  did  not  leave  an  office  open  here  ;  not  even  a  olerk.  If  Mr. 
Burns  in  reality  hod  the  intentiou  of. returning  to  the  country,  he  hodonly  him- 
self to  blame  for  tho  isHuing  of  the  (»{/>(a«  •which  might  have  been  avoided  by 
satisfying  the  plaintiff's  demand. 

Meredith,  J.— Ho  believed  that  there  had  already  been  several  decisions  of 
the  Superior  Court  beoring  out  the  present  one.  There  might  bo  no  fraudulent 
intention,  but  tho  foot  looked  like  it.  Having  got  property  into  his  posseaaion, 
defendant  failed  to  pay  port  of  the  price ;  gav;9  no  explanation ;  made  no  pro- 
vision for  poyment^  and  was  preporing  to  leave  the  country.  Under  these  oir- 
«umstanoes  plaintiff  was  justified  in  exercising  his  remedy. 

M   ^  '  V-       Judgmopt  confirmed. 

A.  d'  W,  RohvfUon,  for  appellotit.  ^ 

F.  W.  Torrance,  for  respondent.  e^; ,  - 

<w.E.B,)  ,    , 
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Benjamin  T8.  Wilson,  1  L.  OvR.  301. 
Wilson  vs.  Reid,  4  L.  O.  R.  157.  y 

Berry  T8.  Dixon,  4  L.  O.H.  218. 
Quinn  vs.  AtchesOn,  4  L.  C.  R.  378. 
Lefebvre  dit  Vermette  vs.  Tullocb,  5  L.  C.  R.  42. 
€  Haasctt  vs.  Mulcahy,  6  L.  C.  R.  16. 

^fc         Tremain  vs.  Sansum,  4  L.  0.  Jurist  48.  ^, 

3^  McDuugall  vs.  Torrance,  5  L.  C.  Jurist  148. 

2  Bell's  Comm :  B.  6,  p.  3,  chap.  3. 
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IV.  f»»  of  r  « .:r,i7:  °'"^'^^"' " """-"  ""■"""""• 

obtoined  general  esteem   -hd  eo7fiJe„l     \'"T''*'^ '''"'"'"''f  "»J  fami^ 
pMt.  in  hi.  pcitloo,  to    he  Z?  J;^^^^^^       '>°  -("'-d  co„™  Lb,, 
«l.Dder  «  chained  «a  on   tho  12Tlf  M      *f  "^  ^""«'^  «»<*  """"y.     Th» 
^^^  b,  the  defendant  retlbg     he   iS^''"/'     '"  *  ---^"o- 
T"''  r""""'  "^  »«-  ««  f«J1o J    -- .   r  f'  .''T'*  -"^  ""d^rstood   by 
not  tho  Am  tlmo  ho  robs  0,^^  tK  I**''  ^^  ^°   »«>•  fi>ot  •  it  L 

"  e-nploj.  and  that  wa,  the  Ze  whT^ '  ^'''^'  "">,  "^"C"  «>o  fa  in  „ ^ 

;;«k;n.isohief;iti, j;L%rti:^ui''"-:\^"'^^^^^^  ^.,06^ ,sr  • 

"d.«ooyored,  Ihavoalltho  proof  Tn  „  Ir.""'  ''°°"»  **«"«'  ^«t  no^- aU 
;  I  think  I  .hall  have  hixn  aiJI»M  ''  a^^  Y'  u""^  '''"^'"^  «'•«'  »«'  «W  k 
-"thing,  what?  that  ..an  SWitevin t  t  '''"'^"'"^  ''-<^-'  "'t  "  1' 
^  -  of  good,  to  .torea  at  different  S  tnd      ."'  'l  *'''  ''•^'  '^^^^l 
,<  ,'f.'^  5  after  thia  Itrust  nobodj^^iW  tl  H    f  ^"*^  *••*•"  '»  ">«  ^^•""•nf 
thjoga  to  the  olerka.'^      Theae  JHr     ^    ■     '  ^  "^T"^  ''^  I  do  dirtv 
/iiMslated  from  the  French  T  TfT  ''**'"*^'>  *''°  declaraUon.  «,  1 '  • 
The  deelaration  alsoX'!    ha:  it  aTr '""^  -P«tatioa  i^  "t  f  rT 
•««;nat  the  plaintiff,  befo^aid  Xr  It  ^    "' ri**^  *^«  •»«»«  »"PutaUons 
that  thel,ubIieation  had  preren^Th^l^-'  "''^'^'"^^r^  from  rn^r 
•"PPort  ;  that  defendant  haTttat  i      A     '^^  «"P'oju.ont  Cnd  wages  fHi 
"ooe  when  he  had  «»mained  witht      \     ~'"^  Plaintiff 'from  hrae"  ;„«  . 

in  his  honour  and  proZv  J?,        '"^'"^'"°''*'  ""d  that  plaintiff  had  Z7  ^  I 

The  defendant  pfX^^j2l??r*  ''^''''''  «f  damagT        '^'''''^ 
-vant  and  elerk  o'ftiClS   1^"^  "^  '''^  ^^  ^^was  the  hi«d 

[y :  that  with  the  intention  to  cheat  th«m  K-         ,     *'"*^  ^""''^""^  ""d  hone^ 

-t  having  heard  unfavourable  r^VortaZZ'^'^^^"^''  '^V'  *«»«  defend*. 

l«  w  against  plwnUff,  detected  him  in  a  gro« 
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MtteiHpt  to  ilofrau J  |ii«  tttiiiloytni,  anJ  thai  h»fin^  tnllmaud  to  bin*  that  th« 
luiiitur  ■liouIJ  Im  iiiviMtigautJ,  th«  plaintiff  thn  and  thara  op«nly  adiuitta'd  hia 
Kuillt  and  enirautwd  lila  ainplojrara'  oooaidlaration  on  Menanl  ol'  hill  ififi^  and 
.  fainlty,  and  not  tii.eipoM  hia  oqnduot,  whioh  would  ruinliim  and  lliMin  ;  tholroby 
loadiuK  doluixlant  to  Miava  biui  guilty.  Tliat  dcfuutluntM  worda  wcro  oc- 
oiiHion«d  by  plainliff'a  oonduot,  and  that  thareupon  dufendant  told  him  that  tho 
umtter  would  bo  oonaiderod  by  himaelt'and  Uia  brother,  but  that  plaintiff  Nhould 
not  remain  in  their  aartrico,  and  further,  that  during  the  plainliff'a  aarvioe  with 
Morgan  k  ('o.,  ha  had  transgreaaed  the  rulaa  of  their  aatabUahmant,  and  thare> 
by  greatly  injurod  them.  A  plea  ofganeral  donegation  followed,  whioh  oonoluded 
aa  fullowa  :  "  Tliut  any  Wordi  used  by^tho  dofondant  woro  oaoaaioned  by  plaio< 
"  tiff's  oonduot,<alid  wuro  privileged."     The  replioatious  were  general. 

Tb«  oaao  wu  aubmittud  to  a  jury  upou/tho  following  artioulatioq  of  fact,  to 
whioh  the  raapoetife  flndinga  are  appeuded.  lat.  "  Did  defendant  apeak  wordi 
"  charged,  or  any  of  them,  and  repeat  them  in  prosenoo  of  aevoral  penona  in 
<*  relation  to  the  plaintiff,  and  wbioh,  and  when,  and  where  ?  Y'ea.  2n,d.  Did 
"  pittintiff'a  conduct  during  hia  aervico  with  defendant  and  hia  brother,  author- 
"  ixo  or  justify  the  defendant's  expressions  against  plaintiff  as  alleged  ip  the 
"  deeliirution  f  Not  juntified  by  ovidcncel  3rd.  At  tho  timo  when  defamatory 
"  words  were  ao  apokoa  of  plaintiff »  were,  bii  general -character  and  reputation 
'  "  known  as  goo<l  ?  Yea.  4111.  JIaa  plaintiff  suffered,  tfnd  to  what  amount  ? 
"  8300."  .  ,  ' 

It  is  difficult  to  find  more  unsatisfactory  findings  than  the  two  first ;  nianifostly 
tho  first  is  not  an  aoswur  to  tho  categorical  inquiry  contained  in  the  firat  articu- 
lation, and  the  finding  to  tho  second' arttoalati'on,' necessarily  intended  as  a  coo- 
Me(|ueiioe  of  tho  first  one,  scarcely  opnveys  a  definite  meaning.  But  apart  fronr 
this,  what  was  the  evidence  adduced  at  the  trial  ?  The  report  has  been  taken 
in  a  very  unsatisfiiotory  manner,  and  is  far  fronk,  being  either  perspicuous  or  - 
clear ;  but  the  following  may  bo  gathered  from  it.* 

That  tbe  plaintiff  on  the  day  naibed,  and  for  som^e  time  previously,  had,  been 
a  olcrk  in  tho  employ  of  H.  3Iorgan  &  Co.,  who  employed  40  or  fiO  like  clerks 
'in  their  service, -who  all  wcro  bound  to  observe  certain  rules  for  their  conduct, 
with  which  the  plaintiff  was  familiar,  in  the  sale  eiai  delivery  of  goods  at  the 
cstabliHhmnnt;  amongst  these  especially,  were  the  immediatb  entry  of  unpaid 
goods,  and  the  placing  of  delivery  parcels  in  a  particular  box,  appropriated  Tor 
them,  whence  the  express  carrier  took  them  daily  for  delivery.  The  unpaid  ^sales 
were  to  be  noted  with  tfafie  initials  of  the  selling  clerk,  and  after  verification  of 
calculations  by  tfnother  olcrk,  the  gO()ds  were  to  be  parcelled  and  deposited  in  the 
particular  box  for  delivery.  That,  on  the  morniftj;  of  that  daly,  tho  defendant 
heard  from  one  of  his  clerks,  a  Witness  in  the  case,  reports  unfavourable  to  the 
plaintiff,  to  the  effect  that  he  was  in  the  .habit  of  sending  parcels  of  goods  out  of 
the  store  to  one  Grinton's,  in  Notre  Dame  Street,  in  this  city,  where  he  took  them 
up  himself  in  theovoniog,  and  that  lie  had  done  the  same  at  Walker's,  bis  pre- 
vious employer.  That  on  that  ii]forning,  plaintiff  having  made  up  a  parcel  of  goods, 
placed  irunder  tho  counter,  without  Jiavin^  entered  it,  or  noted  or  initialed  it, 
and  as  the  express  carrier  was  taking  away  the  last  regularly  deposited  parcel, 
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|ur,h..er  who  w„.  ,h,  broth,"     L  1,  I  '^ T  '  ''  *"''  ''•^'  P-^-"""''     Th« 

P-^th.tD.ro.hor.«J„.n^^b«„    :r:^  «H.r    ' 

,   f  "-J  eh-  P«jnu,„t  until.  ..  h.  «ld  .ft*  .u    fu       '"'"''"*•  ""*  ""'P''"^. 

'Mth«  „.„t..r  w,»  bctwUn  hirl   th/J^t"''Y'''«'^"'-^^^^^ 

'•H*r.     That  Orier  ren«r#«.r  .i     .'  •         *  P'''''^"'  •"«*  tbat  he  would  nJl  th» 
Sf-ther  occurred  ::t;Xt^^^^ 

w  en  he  i...n.edi.tdy  w.rn,  X^Te.^  ^'"l^^^^^  '"•'^'''"-.  .fleroneadoclr' 
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•"  "'c  <i.-.cu«.io„,  he  then  and  thrrr:;?    •'^'^/"''Icmrt  in.,uiry  Ipto  the  elu J 

•  "  M  «ent  to  Mr,Do,roehe"  toi^ThSL'  "". "';'""''"  ''"'"''^  ^^^  ^'^  "  -^J  bo 
"Kood..-^  told  theplaintiff  tltte  hadtrrt"''^  t!*''"™ '^«  •'"'-"y  «f  tho 
•1<«t  ho  had  becn^r/bbing  him  „ ,  M^ ^1  ""K^r""^'*  '"P"""  .««in.t  bin.. 
--  nt  Walker^t  nln.o.f  in  the   Iriol  *"  ^".7""  ""^  '"""'^  '^"•'«  ^be 

'U  their  «'mco.»ndthHt  dofondant  i      ;   '""  P'"""''^  °«"'J  "<> 'onger  remain 

P'^intiffdidnotat-thetimodett^^^^^^  *'«'  "'»»'-.  'xhut  t  :• 

«l«i™  .0  the  office,  whoFb.  upon  b^e^f  !      ""'  •'«'-^«""^«^  the  d.fend,nt  up- 

.-l;-b.rged  at  that  tin.e,  t  e  !  LdlnUnTh  "     «  ''*'  •^««'"d-t  abo^t  fif^bein'^; 

e    to  plaintiff.  Hat  he'had  £t:.CJt' ZT ""' '''  '^■'''^''  ™P«- ' 

Pl'"nt.ff -ti^in  dij  „„t  deiiy  the  •  1.  V      I  ""'"'  "'  *^'«  "P^'tod  ;  that 

;nd  that  plaintiff  was  immed  ot^"  L  "e .7       '^f^.^P^-^'"-"''  -"d  ^-Hy.  " 
'umstance.  formed  the  nuhj^t  of  1^    S„  ''^'•'  ""''•"•     ^''"'^  »''«  «*- 

;nd  that  ooon  after  pkintiff^i^haTand  7  "T^'  ''''^''  '^  '''  «»«'«► 
.defendant-. coming  i„to  the  2e  He  «  ',  ^  "oK  "^  "-«  .Yternopn.  upoa 
tb^erent,  h?  addre^a  tbbie  prelT!    ,..''' "'"''"  *''"'^""'"'K over 
:^'-'-fsM.omd  cheat  tl.em,  thcC  s^      L"p  it ''  '' '^  '  "^'^  """«  ^«'   ''-  ' 
,  "pood.,,  .ending  them  to  «,me  olarj  1\     i.       I     '"  """^  "'"l^"  "^"'o  "?  their 
-J  '•"  reply  to  the  in^uirvorDS  :  '  T  ' "';  I"  ^T' "'""^'^  nfterw.rd.;  '. 

e  j.ad  robb^  the,.,  „|,ther  the  defendrulwth  r,^'"''"'^'^'  """^  '"''^*'-- 
«<"end»„t  repe,Ued  tl,^  words  above   1^?.        l''  P'"'"''^  bad  «o  acted,  the 

"  ""••'     After  thi.  -the  d-foud  r. Is„      ^    ''  ""^  *'""  '"'  ''"'^  ""i^noiledged 

f-uid  .ot  b^abietotruHtly    n     :i";?'  T''""  '^ '"''  '^^''-  '' ^b-t  h. 

"'<'-"«  dirty  thin..  .0  tlli;.     '';:;;lt''^''''""'"*^'''  -.prgedJPho 


iw«wt« 

♦». 

Morgui 


^ 


-^^^.. 


-:^ 


Jij^^::,.ui&aj:.'t  s,.^.,^'.-  '  .-^^v^ 


;:'.r 


-    '•    •>■ 


X,' 


96 


SUPERIOR  COURT,  1866. 


Poltetln 

VI. 

Morgsnt 

J. 


J- 


!&■ 


•v 


unable  to  hear  what  the  defendant  had  said.     Tliis  bccjkis  ta  bi!  till  that  was  said 
upon  the  occasion.  i  * 

Amongst  the  witnesses  for  the  plaintiff  whose  testimony  went  to  the  jury,  was 
Mr.  Rodier,  his  friend,  to  whom  be  hud  communicated  the  fact  of  his  dismissal, 
.and  who  in  his  it^rest  called  twice  upon  the  defendant,  expostulated  with  hint 
dn  both  occasions,  and  endeavoured  to  prevail  upon  him  td  take  back  the  plaintiff 
into  his  service.  Upon  both  occasions  he  asked  of  the  defendant  the  cause  for 
plaintiff's  dismissal,  and  enquired  if  plaintiff  had  robbed  him,  to  which  plaintiff 
roplied,  that  he  had  robbed  and  deceived  them,  that  it  was  not  the  first  time  he 
li:id  dgnc  1^0,  that  he  hud  played  the  same  trick  at  Walker's.     The  defendant,  ho " 
said,  also  spoke  of  the  parcels  sent  to  Griitton's,&c.,&e.     At  the  first  interview, 
no  third  person  was  pre^nt ;  at  the  second,  about  a  fortnight  after  the  first,  the 
del'cndant's  partner  was  present  with  the  bookkeeper.     Before  closing  this  refer- 
ence to  the  testimony,  it  is  proper  to  add,  that  the  plaintiff  himself  ^as  examined 
Ss  a  witness  by  the  defendant,  and  has  nbt  altered  the  facts  as  a^ve  proved  in 
evidence.     The  plaintfff  availed  hiuBieelf  of -the  opportunity  of  appearing  as  a 
witness  to  produce  in  evidence  his  written  certificate  of  discharge  from  Mr. 
\yalkcr'H  employment,  in  which  he  is  stated  to  have  been   industrious  and 
steady,  aii<l  he  added,  that  subsectuently,  he  recjuested  Mr.  Walker  to  add  ihe 
word  " /i""«'8^"  to  his  certificate,  which  Mr.  W.  declined,  simply,  as  plaintiff 
says,  upon  the  ground,  that  "  steady  "  conveyed  the  idea  of  "  honest."    Unfortu- 
nately for  the  plaintiff's  veracity,  Mr.  Walker  himself,,  a  witness  before  the  jury, 
explained  matters  differently,  and  swoc^  that  he  refused  M add  the  word  honest, 
because  he  did  not  believe  him  tq  be  honest  f  and  Mif'.  Merrill,  also  ^  witness 
in  the  case,  and  likewise  a  former  employer  of  the  pjaintiff,  who -also  had  dis«   , 
charged  him  from  his  employ,  ^Iso  proves  that  he  too  had  a  similar  opinion  of 
the  plaintiff's  dishonesty.  _  ,.  " 

^  .Now  the  declaration  having  charged  the  slander  as  spoken  by  the  defendant  in 
,^  conversation  in  the  presence  of  several  p^son^tcho  hecn-d and  understood 
his  words,  it  was  essential,  in  justice  to  both  parties  in  this  cause^  to  refer  to  the 
testimony  adduced,  for  the  purpose  o^  fixing  the  time  and  occasion  and  also  the 
form  of  the  slander ;  and.from  the  evidence  adduced,  it  is  manifest,"that  it  rests 
«olely  upon  the  so-called  conversation  which  oo^urred  in  the  defendant's  store, 
when  bf'tipoke  to  the  clerks  then. preset! t,  almost^mediately  after  the  plaintiffs 
dischalrge  and  departure  from  the  «ervice.  The  qtiestion  does  not  and  cannot  rest 
upon  the  communications  made  to  Mr.  Rodier,  which  were  in  their  nature  privi- 
leged, and  made  by  the  defendant  to  him  as  the  plaintiff's  friend  and  in  his  interest, 
and  in  reply  to  Rodier's  inquiries  with  reference  to  the  plaintiff's  discharge  and 
the  cause  of  it ;  and  the  plaintiff's  counsel  at  the  argument  of  the  cause  before 


tne,  frankly  admitted  that  the  evidence  of\Mr.  Rodier  was  privileged  and  not 
relied  upon.  , 

'  The  action  thus  resting  only  upon  this  conversation  between  the  employer  and 

hjs.clerks  and  servants,  there  being  no  evidence  that  defendant  at  any  other  time 

•or.'plajce  spoke  in  any  v-'o^of  the  plaintiff,  the  qtiestiouji^dt  whether  the  verbal 

-imputations  <»-ere  true  or  false,'  but  whether  the  occasion' j  unified  the  defendantj 

and  for  that  effiect^4he  unfavourable  reports  conveyed  to  liim  respecting  the  plain- 
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•  tiff  during  hia  servioo  withMoreanAPn  .  j  •      T 

br..oh  oFthe  rule,  of  hi,  ^mpl^jJ^^i^^^ZT^''  "''''  '^•''«'-'  ''^  ^'f»« 
and  .u  more  than  «U8pi«te/ohmote7  h!-    T     •     """°^''»««*  of  the  paroel 
expoaun,,  declaring  it  Lulfbe  hTS  and  d""  .*"  ''•'^"^•»'  «>'  ^is  non 
bualneea  jj^ried  on  by  his  employ  ^tj^^^^  '^'  "'^ure  of  the  extensive 

and  thMubflisting  relations  between  the  Zn!,  ^  conversation  took  place, 
to  whom  the  words  were  spoken  XilJZZ'^'T'  -<»  servants,  by'  .„d' 
be  token  and  considered  together  as  the  T'C  ^'/'""r "°"'  ^'''^  """^^ 
not  the  mere  words  themselves  ^hkhJ^T^  ^*'™  *"••*  «"««»ion.  It  is 
actions  of  this  nature,  buUhrmrttanTinl'T-*'''"^^  ^'^  considered  i"  • 
and  the  occasion  of  their  utterant  be  Irtr"  T*'  '.''**  *''«^  "«  ^'*-'^^> 
-Phed  or  expressed  is  the  basis  and  coostirutL  he  "'  "^  *''  '^'^^'"*»°*  «'*••«- 
actions.  "*''*^'"'«'"^''7  ingredient  in  such. 


,   Defences  in  actions  of  slander  are  «!f».       i 

'V^;^  *'"'  ^"'"'^  truth  of  the  ehtLld'.t'"''''''^"'''''"  ^'»''"'  "o-^^^^ 
Pfeaded.*  Or2nd,suchci«,umstancer;Mta  Ir"'/'''*^'  '^  ^P^'''"^ 
«bowing  a  just  occasion  and  an^authoriaed^J/  .u  ""  ^'■''"  the  utterance  by 
may  be  shown  under  the  geneJI^T't  "  T^""^'  ^'»"  '««- 
Pleaded  by  shewing  that  the  speakin.  wton  a/1  r?^  ^'''''''*  ^  ^^^^f 
the  belief  of  if  truth,  and  wLut  ^I.^ "r  1 1  '  T"""  '""'^  """»«  ""^^^ 
Th«  kind  of  defence  is  founded  unT  hJ  !  .  *-  ^''"''"^  «"»<*  *°«'^  /*& 
>iety  could  not  ba  conducted  with'Tut  'he  T'^'r'  ''"''  *»»«  ^««'»««  of 

mence  to  fetter  mankind  in  their  ord^rv  IT^  ^''"^  ''  *^°»«">»  conve- 
apprehensions  of  vexatious  liti-^don  anTJ  T°f ''"'  ""^  ''^^«'  '»>«'«  »ith 
to  do,with  the  truth  of  the  chafes  but  o„rK  u  '''""^"'' '  ^"* ''  '"«»  nothin" 
and  the  integrity  of,he  J;;^;\LtSrcVr^^'''^"'"^^^  -°-'-' 

Upon  this  paint  it  is  necessary  to  eper  that  1  1^         ^'''"'""^  ''  "^'^  «'«''^«- 
blander,  and  the  declaration  usLl  y  cK^h^^^^^^^^^  "  "  --^-y  i«?'odient  i„. 
yet  U  need  not  necessarily  do  so  Z:Z\L\      ""'^  ^"'^  ^''^  •»»''"•«««  J 
•nahce  in  the  utterer  of  defamaL  wS  1  th!l ""''''  ^"""'^  ^^^  "«P>'c 
wor^  malice  must  be  underst^d  b  itllet,!^.:  'T""^  «^  """^^er.     But  the 
'  f'^^y  J-^-  Bromage  ..  Prosser,V  B 1  dgSr  "^'J.'^  ^"""^  ^^^^^^  ^y 
constancy  accepted  by  courts  and  jud^r    ''^fv'  ""^  ""^''^  ^''  ''^'^'^^^ 
means  ill-will  against  a  person,  but  ' u  iu 'wal  '  -"   "'""^"'  '^^'^'^^'^ 

d^oae^ntenUc^^         ju.'t  tl     or  tcJe^  "  T^  »  ---"'«'  -t       " 
^TT -— 3^-       %   the  French   author 

Smith  M.  Thompson,  2  BingN.O   37'   ^a,     u    .- 
26      Z^'l?  "'•  "*"'''^^'  »5c.B    1  fcott  i  p^Sr:,  "•  ^"^'^'  22  Wend.,  410.  4:0- 
•    "°"^'"^''*Tbo'npsoD-,21Wend,320ur      ^•'^'-    ^^""""g""  "*•  t^'IarUgJ,  l  Qam^ 
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Grellet-Duinaieau  Tr :  </>■  la  diffamation  No.  147.  it  is  styled  iine  intmiinn^de 
wi/iVf  which  is  luodo  cocxtensivo  with  dilit,  vn/dit  de  conscience  cxplqinod,  with 
a  good  deal  of  verbosity,  to  bo,  I'csprit  de  dinigremcntf  de  malice,  de  viichancetf, 
h  diiir  desntit/uM  une  mattvaiBe  pna^ion,  un  re$ientiment,  T^hb  English  and 
French  definitions  plainly  cooour.  Malice  being  so,  every  utterance  having  the 
other  qualities  of  slander,  if  rt1i>e  wilful  and  unauthorized  is  therefore  malicious.* 
Now  any  defence  which  shows  a  rightful  occasion  and  an  authorized  motive, 
of  course  removes  the  legal  presum])tion  of  malice,  and  matters  thus  protected 
iirc  styled  privileged  eomuiunications.  This  is  a  very  old  rule  of  luw  in  such 
c;t$>es ;  evidence  of  such  matters  are  familiar  to'  our  jurisprudence  where  they 
Mc  recognized  as  privileged  comiflunicatlous^.  The  old  French  text  writers  have 
famished  little  assistance  upon  this  "subject  of  privileged  comuiunioations,  nor  has 
the  modern  law  done  much  to  remedy  the  defiei^y.  Ijj  modern  France  it  will 
be  found,  that  the  publicity  given  to  the  diffan\%tif)ii  constitutes  the  dilit,  which 
character  is  removed  from  it,  if  the  diffamation  be  made  in  i  plgce  ndn  pu- 
"llique,  de  mime,  anya  Grellet,  p.  118,,  «<  a  plus  forte  raisoa  on  neicnutgit 
"  dutxner  cc  aumcUre  au  cabinet  d'u)iavocat,  a  Vitude  d'ttn  dvoui,  au  cabinet 
*'  d'nn  midiicin,  a  la  boutique  d'un  arti^ijM,  tiu  magnzin  d'ttn  nigeciant,  Men  que 
«'  h  nigociiiHt,Ta,rtisan,  Jt'C,  li'C,  setrouvent'h  raison  de  leur  jirofession  en  com- 
"  municat  I'll  continuelle  aeec  In  public."  .  The  French  jurisprudence  rests  the 
''privilege  u  »ia  the  place iWhere  the  word»are  spoken,  the  English,  upon  the  person 
to  whom  they  are  sj^icen,  the  principle  at  the  root  of  both  systems  plainly 
being,  thai;  cdmmun^ntions  of  this  sort  wore  not  meant  to  go  beyond  those 
immediately  interested  in  them  at  the  time. 

Now  the  operati(in  of  such  evidence  is,  that  the  shewing  of  a  privileged 
occasioa,  prima  faqie,  removes  the  quality  of  malice  and  puts  upon  the  plaintiff 
the  necessity  of  j^roving  express  or  actual  malice/  which,  if  proved,  would 
necessarily  make  ilfe  defence  to  fail  entirely.f  In  Wiright  vs'.  Woodgate,  2  C.  and 
M.  R.,  Parke  3*  liays,  "the  proper  meaning  of  a  pr/vileged  communication  is 
"  only  this,  that/the  occasion  on  which  the  communication  was  made  rebuts 
,  "  the  inference jjiWma  facie  arising  from  a  statement  prejudicial  to  the  character 
"  of^thc  plaintiif,  and  puts  it  upon  him  to  prove  that  there  was  malice  in  fact, 
"  that  defendaiit  was  actuated  by  motives  of  personal  ill  will,  independent  of 
"  the  occaiTion/on  which  the  communication  was  made."  This  proof  of  express 
malice  appears  to  consist  in  all  cases,  in  shewing  viala  fides  in  the  defendant  : 
tjiat  is,  that  the  occasion  was  used  colorably  as  a  pretext  for  wantonly  injuring 
the  ^aintiff,  ex.  gra.  if  defendant  under  colour  aud  pretence  of  confidential 
<»mmunications,  destroy  plaintiff's  character  and  injure  his  credit,  or  if  a  master 
officiously  state  trivial  instances  of  a  servant's  misconduct,  in  order  to  prevent 
^im  getting  a  sound  character  from  a  former  master,  and  then  himself  give 
him  a  bad  character,  the  truth  ^  which  he  is  not  able  to  prove ;  and  other 


*  Bromage  vs.  Prosser,  sup.  Cockagne  vt.  Hodgson,  5  Car.  sp.  64.^.  Chalmers  t's- 
Baynes,  Q.  C.  M.  B.  150.    Browa  va.  Crootne,  2  Stark.  297,  301. 

t  Child  vs.  Affleck,  9  Barn  and  C.  403.  Wright  vs.  Woodgate,  Warr  vs.  Jolly,  6  Conip. 
497. 
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f  »ernl  rule  m^^^iij^ ^:^'^  '  ""-^  tbi,  is  «o,  becau«>  the 

lues Uons  of  malice  you  can,.ot  disie  17  ^  •'";'  '"  *  '''"''  ««««  ■•  "  In 
besjdc,  .p^iee  doo.  „ot  mean  ct  7^1^77."';"  '"  ^""^  '^''"^  '^'^  »'-''" 
witi,  so,nooth.r  object  tha«  „  l.wfu  0  V  "h     r"'  ''"  "'''''  ^*-«  «?«''«« 

a  man  ^oko  worJ«  not  with  a  view  ofl,,y '•  ?^""'  ''''''  '«  «vider.ce  that 
Pas8,onMhutisevide„cefrou,whi  h"iurvlv'i''T  T^  ^"'  o^ gratifying  hi. 
«ffirmaUv3evidonce/>,Bran/w   lTS7  "''''■''"^^''"'"-^''-eso^^ 

«nd  motive  i.,  upon  sufficient  evidle  ^ll^^'^'r  '"f '^  ^"'"^  •"-"«'  ^^''-ct 
to  then,  speciullj,  by  the  jud^e,  SZVZ  Z  '^'  ^'''^'  ''  ^'  «»l>'»itted 
of  privileged  counnunic  tion  isldc  out  'j  ""'"'  ^''""^«'  ^^^''^'^^^^^ 

ftnee  unle.  actual  n.alice  i.  found    I  e"e  Z'r  -^'"''^  ''  "'"  ""'"""^'^o  «  d- 

:^'^^'^o»a/iJeso^isZisolTo,t^^^^^^^^^  and 

2  Co-.  B.  R.,  p.  589,  per  C.e  'wdU    •  '       '7'     '"  '^^^'""'^  -•  ^'-^'-d^,    * 
:«  '--/e/..  wheth  Jthe  occ2    it uch  Z    T''  .*'"  '  ''  '""^  P"^'-«on 
"  a  question  of  law  for  the  jud  e     v  "  7'^"'  '^'  '"'^''''^  «f  malice 

"  ">e  jury  ?  Su.h  i.  the  rui      '     ^d  'Z'i^^    "'  f"""-^''*'  ^*'«'"^^  '«  «  M  fo 
"  held  that  the  c.ues.ion  whe'the   a  e^  '  '"'  ^^  "  '""  «*'"«^'*"j^  "«d  right  y 

:  for  the  judge ;  Vut  in  cons  ^  wltrr"  "  ^"^"^^^^  ''^  ""^  "o^'"- 
'not,  the  condition  necessary  to  it  'Mirr""'"^'^"''  '^  P"^"^^'^  <>' 
.  tl'e  occasion  of  making  it  in  othrl  1  ^TT'^  *""''  ^  «««"»>ed,  nairiely 
^'  or  private,  legal  or  mor  I  dl  ^ITf'  J  "''" '''''''  ^''^  ''"^  ^ut;  pul^ 
.  The  privilege  which  a  clmtniluon  fl  '"  '^^  ^^^^!^, 
"ghtonthepartofthedefendrt  rrvVr  ''''  '""''  '^"^*  ^'^''^^  ^o-"  «>mr'" 
Hearne  .,.  Stowell  1 2  A.  and  E  7  9  ^a"  !  "  Tf"''  '''  ««  '»  *•>«  -««  of 
moral  u„derwhichthedefendanis^ti';;rT^^^^^^  . 

^■'  181,  194;  it  was  held,  per  P  ke  B  «:!" ^'ff  "•  ^^"'""^  ^  ^- ^^'  ^-^ 
"publication  of  statemento  false  rf^.:'  '."  e«B<*™'.' ac«on  lies  for  malicious 
:  within  well  known  Hmit^a^  WW  2^"^^? ^  ^'^'^''^^'  ^^^'K 
"  cation  as  mahoious,  unless  ^11^^  '  '"^  '^' '""  ''''''^'"'  «"«h  P«bli 
;;  public  or  private  d'uty.  wlSeX'^:^?;,;/^  ^^-^^'^e  of'some 
affairs,  in  matters  where  his  internJ;  -  '  /       ^^^  *''"''"<''  of  his  own 

;;preventstheinterferenceofmXe:  Lrrr^^^^^     I-uch  case  the  occasion       - 
munication,  and  affords  a  qualifieSlVll  ,^"'«  ^«"»  unauthorized  com- 
.    malice.  If/«%  warranted  branyt^nah^^^^  'he  absence  of  actual 

ly  made,  such  communicationVar"  Zc  etflT.""  ''"'="°^'  '""\^-««»- 
welfare  of  society,  and  the  law  has  „7«stcted  I^'  •  ?""''  *'""^^"'«»"«  «»'i 
narrow  limits."  The  judge  then  rTfe^  to  c^   f  k'  "^^' ''  ""'^^  "'«'»  '^'hia 
^rvants  andproceeds.'M?made  ;  ;  t^n^^^^^^^ 
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"  tup.,  tbe  simple  fact  that  there  have  been  some  oaaaal  bystanders,  cannot  alter 
"  the  nature  of  the  transaction.  The  buainesa  ot  life  could  not  be  well  carried 
"  on  if  snob  restraints  were  imposed  upon  similgr  oommunioation?,  and  if  on 
"  eyery  occasion  in  which  they  were  made,  they  were  not  protected.  In  this 
"  class  of  oommunications  is,  no  doubt,  comprehended  the  right  of  a  master 
"  bona  fide  to  charge  his  servant  for  any  supposed  misconduct  in  his  service,  and 
r"  to  give  him  admonition  and  blame,  and  that  done  in  presence  of  another  per- 
"  son  does  by  no  means  of  necessity  take  away  the  protection."  So  by  Lord 
Denman  in  Tuson  vs.  Evans  12  Ad.  and  El.  and  in  Padmore  vs  Lawrence  11 
Ad.  and  El.  380. 

When  a  communication  of  this  kind  is  made  out,  the  question  for  submission 
to  the  jury  will  be,  whether  the  defendant  has  acted  bona  fide,  intending  honestly 
to  exercise  a  right,  or  discharge  a  duty,  or  whether  he  has  acted  maliciously  with 
intention  to  injure  the  plaintiff.     See  Pattison  m.  Jones,  8  Barn,  and  Cr.  578, 
Now,  amidst  the  variety  of  cases  reported  of  privileged  communications  are 
verbal  answers  to  inquiries  respecting  the  person  complained  of  or  discharged  from  ' 
service,  made  to  persons  in  his  interest,  or  to  those  where  a  communication  is  r^- 
quired  by  the  interest  of  the  person  to  whom  it  is  made,  and  is  reasonably,  called 
for  or  warranted  by  the  relation  in  which  the  person  making  it  stands  to  the  other; 
and  still  more,  when  the  matter  concerns  the  common  interests  of  both ;  in  such 
cases  the  matter  is  privileged.     Amongst  these  cases  is  the  common  one  pf  a 
letter  written  or  a  statement  made  bona  fide  with  belief  of  its  truth  as  to  the 
character  of  a  servant  by  his  former  moster  to  an  inquirer  about  it.     G^llet- 
Dumazeau  holds  the  same  doctrine  in  France,  p.  165.     «  Lorggue  les  renseigne- 
"  ments  tont  demaudis  Bpontaniment,  randeHmfittre  remplit  un  viritabte  devoir 
'«  en/aisantconnattre  avec  exactitude  la  condidte  et  les  habitudes  d'unebertonne 
"  qu'il  est  question  de  recevoir  au  sein  du  foyer  domestique  et  dunscecas  la-^ 
"  rivilation  des/aits  de  la  vie  privie  est  autorisie  de  la  maniire  la  p^m  absolue,  ^ 
"  et  lagraviti  des  intiritsquj.  la  Ugitimi^t  suffit pour  icarter  toute  prisomptioii^ 
«•  de  Vintention  de  nuire ;  sidonc  le  domestique  pritendque  cette  intmion  existe, 
"  c'esta  hide  Vitablir  et  les  niagistrqtssontjuges  de  la  valeurde:sespreuvei/' 
Again,  where  the  communication  is  made  in  the  honest  pursuit  6f  the  person's- 
own  interests,  or  in  necessary  self  defence,  such  as  a  person  ythq  has  been  rob- 
bed, has  a  right,  upon  reasonable  suspicion,  to  tax  the  suspected  jperson  wItK  the 
theft,  even  though  third  persons  were  present;  and,  if  not  done  maliciously, 
an  action  will  not  lie,  and  this  is  so  by  the  French  law  also,  (^rellet,  No.  247. 
But  according  to    those  cases    in  which    the  Communication  is   protected 
when  made  by  a  person  in  the  conduct  of  his  own  affairs,  in  matters  in  wJjichf 
his  interest  was  concerned,  as  in  Toogood  vs.  Spyring  supra,  or  where  the  com- 
munication was  made  by  a  person  immediately  concerned  in  iilterest,  on  the  subject^ 
matter  to  which  it  relates,  for  the  purpose  of  protecting  his  <^n  interest,  in  the  full 
belief  that  the  communication  is  true,  as  in  Blackburn  »».;Pugh,  2  Com.  B.  611, 
or  where  the  relative  position  is  such  that  one  has  a  right  to  expect  oonfidenUal 
information  and  advice  from  the  other,  it  may  be  a  moral  duty  to  answer  such 
inqfairies  and  give  such  information,  and  advice ;  and  the  statements  then  made 
will  be  rendered  lawful  by  the  occasion,  although  defamatory  of  another  person,. 


..-!    ■*■■ 


-,-^  \~  r*w,  •^■,-"i/f    "1, 


or  where  made  bjrr^;soo  inVe  d  J  Jl"r      T^^      ^  '^^'  «^'  •">*»  °'he"; 

-oral,  or  b  ^he  conduct  of  hi-^n^S  ITt""  ''r''  ^"*^.  '<«»»  «; 

Somerville  vs.  Hawkins,  10  C.  B.    tn  Z'Z   ,     ^^1-*'  ^^^""8  »bo^»- 

cautioned  two  of  his  shopmen  «,aWhlv?„    '  """^  *"'*  ^«^"<'«»t  ««U«d  up  and 
«ho  had  been  prcviouM/disehS  brwr«""^  communication  with  plaintiff. 
««jio,fir,  "  I  have  discharged  that  man  L  '  hK'  '"''""""  **^  ^'•*'^^'  *'"«  'J^ft-dan 
"  shall  think  jou  as  bad  as  h im  •     tL  .      °  '''''^'  "^*  «?«"''  *«  »>•«>  or  1 
Wed.  «n^  «„.  «_....   ,         ""»•       The  con,mun.cation  hero  t^as  held  privi 


•  /This  comprehends  all  comma, 
duty,  or  with  a  fairand  reasonable 

;v  USino  »!.«  — i:       ^      .  . 


egad  and  per  ftlaule,  J.,  rendering  judgle„ 

;  purpose  of  protecting  the  iaLrtrrp'm"^^^^^ 

te  m^rfe  ,.A.«  ,hn  question  m  ni Zral  ^"''^''  ""Pi^'fUon  always  to 

"  ^as  his  duty  and  also  his  intestrLr  :?'""'''''"'  " ^^^^^^^eU  or  no,,  it 
"  plaintiff,  a  supposed  thief  '  So  „  C  ^S  '^'*""*''  ^''^"  •^«ting  w  th 
^  308.  where  the  pTintiff,  a  shopman  of^ft;^^""'"^  ''  ^"''  ^^«'  1«  Q  B 
covered  to  have  en,bezzi;d  moJe^  h  'was  ett"  '  T." '"'"'"  '""^  ''-<«»■ 
of  another  person,  chafed  with  f  e.Setelt  J  .  'l"'""*  """^  '"  P'««»«« 
wards  refused  an  engagement  by  onHo  w^r T  .  *''«'»'«1ged.  He  was  aifcr- 
reasons  for  dischargjg  him.     nd  up^n^t ll  ~  ''^'''-^  *•>« 

•nquinng  why  defendant  had  given^uch  !    ^    "^      ''"«  ""  ^«^«»^«""  ""^ 
engaged,  defendant  answered.  "He  has  IJ^T.^^  *"  ^''''''^  h"  being 
years.  I  can  p^ve  it  from  iire^t  estn^^^^^^^^  "'^  ^''^^  -e  fof 

'  by  me."     This  was  held  to  be  prLiCd  o„  !        "^  ^/  ^"^  •^"  '^^b'^ed 
defendant  did  no  more  than  whatrpXt!"  T""*  <^[^^- Pccasion,  .ndThat 
done  ;  the  words  were  spoken  not  at  MUtanee If  r  "T'''*  """*  ^"^''^  *»  ^ave 
of  statement  was  not  malicious,  the  deftdanV  b^''"' ^T""  ^"^ 
of^he^reasons  in  his  mind  with  truth.  ^^  ^'''^  "^  *«"  tb«  whole 

-defe^nia::  P^t'tltm^^^^^^^^  "P-  the  verdict  whilst  the  ' 

»on  ahstante  veredicto,  by  reZ'of  haf  '  ^^  ^.''*  *°  ^  ^'''^'^d  up  for  him 

6toted,nthemotion.  Without  ad vertiL to  thTe^Sd?'  ^"''"'V"'^  «pon  grounds 
character,  and  the  des  ructive  rebuttiSi  ""*  *'  ^  *^«  P'^^iff's  general 

iTTi  '"  ''°'''y  -dtn^^;;^;j7;-rntupon^isowal^^ 
observed  that  the  conversation  alleged  in  th!  "l  T  ^'  '  *^""'^''«*«'  i*  "aj  £> 
complsined  of  were  made,  oarrirSi^^?''*"**"'-  ''*  »Woh  the  cha«rM 
at  the  time  of  plaintirs  C^a^^m  Js'e'i^'  f''"'""*^'-  ''-"^^  -S 
where  the  other  clerks  wereemXedTnrfmSrl^  T'"*'  «»«J '» their  store 
fellow-eervants,  and  was  caused  by  hi- eml^Tf  ^*"PPJ'«dto  oneof  their 
-  the  same  service  ,•  it  wass^n'in  heTnt^t  .^;^^^^^^  P'"''*'^^  "'^-duo" 
Wand  faithful  duty  of  the  cWks  tTh;  '  T'^^^^ 
which  It  was  the  clerks' honest  duty  to  prolt.  ''"P"^*"  '"  '>"«'«««.  ia 

«  spoken  in  the  mo«l  duty  of  the  Ld^n  itr^^^^^^^ 

the  miwonduotlof  their  fellow-servant  and  to1„f      T*"' ***  ^'P'""  to  them 

''"^'"'*  "'•«'>«»'•  part,  and  a4a;;arning 
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•nd  oauUon  to  thorn  given  by  him  iD  hi*  eonelading  words  ;  and  it  was  spoken 
in  reply  to  the  inquiries  of  one  of  th?  elerks  u  to  the  facts  ;  the  oommattioation 
being  so  prifilcged,  rendered  it  impei^tiTe  upon  the  plaintjIT  to  support  his  action 
by  proof  of  inolico  in  fact  by  the  defendant,  which  was  not  done  hy  him.* 

The  record  shews  that  exception  was  takeajs^ertified  bj  the  presiding  judge 
to  so  much  of  his  charge  as  wos  to  the  effect,  T  "  thai  privileged  oommunica 
"  tions  can  only  be  where  the  charge  imputed  in  or  by  it  has  foundation,  and 
"  is  true ;  ",  and  2"  "that  what  defendant  talked  in  the  hearing  of  Dandura^d 
"aqd    others    proFent  Jtogether    in    defendant's    store    of  and    concerning 
'plaiiiUff  wa<J  not  fHrivilegod  oooimunication  or    confidential,"     Now  thesoi 
two  points  of  exception  to  the  charge  are  in  themselves  ftilly  supported  by 
,  law  and  the  amhorities  above  referred  to,  anU  are  good  grounds  for  a  new 
trial ;    and   therefore,   under  the  ^  circumstances  of  this   caso   as  it  appears 
m  evidence,   and  with  the  points  of  exception  taken   as  above,   supported 
by  legal  authority,  the  plaintirs  motion  for  judgment  in  the  verdict  cannot 
beWranted ;  the  defendant's  mqtion  to  enter  up  judgment  for  him  non  obttante 
verhlicto  might  not  absoluteljr  be  objectionable  in  law,  but  the  legal  propriety  of 
its  Ittdoption   in   this  case,   is"  questionable.     The   motion  of  the  defendant 
for   k   new    trial    will  therefore  be  granied,   the  considerations    for   which 
abounu  in  this  record.     Amongst  them  are,   the  privileged   nature   of  the 
convcritttion  upon  which  the  plaintiff  relies,  the  privileged  nature  of  the  com- 
munications to  3Ir.  Rodier^  whose  testimony  should  have  been  withdrawn  from 
the  jurA  the  want  of  proof  of  express  malice,  the  necessity  for  which  should  have 
been  exblain^  judicially   to  the  jury,  the  ridiculously  comprehensive  find- 
ing of  th^jury  upon 'the  first  articulation  submitted  to  them,  where  in  reply  to 
the  categoVical  question,  "Did  t^e defendant  speok  tho  words  charged  dr  any  of 
them,  and  Wat  them  in  presence  of  several  persons  in  relation  to  the  plaintiff 
and  which, Vand  when,  and  where?"  which  is  answered, yc».   'For  these  and 
others  which  might  be  mentioned,  amongst  which  are  the  points  of  exception 
above  taken  tb  the  charge,  the  defendant's  motion  for  a  new  trial  will  be  granted,, 
and  a  ventre  ae  novo  awarded. 

Moreau,  Ouimet,  and  Chapleau,  for  plaintiff. 
Honble.  Johh  J.  J.  C.  Abbott,  Q.  C,  counsel. 
John  Monk,  for  defendant. 

Jtobert  Mackdi/,      i  „  ,  '  ■' 

F.  Ca,siJiy,  Q\C.,  }  ^^""^'• 
(J.  L.  M.) 

MONTREAL,  So  NOVEAIBBE  1865. 
EN  REVISION. 

Corani^  Badglet,  J.,  Berthelot,  J.,  Monk,  J.  A. 

\  No.  63.  .  ."    ■ 

Ex  parte  ^eauparlant,  Requerant  un  writ  de  Certiorari.        - 

Jrc»:-Qull  y  a  lieu  ireVuion  d'nn  jqgement  rendu  nir  nns  demtnde  on  motion  pour  nn  writ  de 
certiomri  et  que  shr  rtvlslon ;  le  jugsmont  refuiant  le  writ  de  certionrt  Mant  jng«  Talable- 
sera  conflrmf  Kvec  dkpen*.  ..-^ 

Le  Requerant  ayant\fait  motion  devant  la  Cour  Sup^rieuro  si^nt  d&ns  le 
District  de  Richelieu  pdur  robtention  d'un  writ  dn  certibrar],  anr  ««irt.<»inn«  nmk. 


.%» 


|si?"BWc"-»*T-'  - 


r. 


nons  d'tll^gations  ndmitives  neanti...  ' 

l<e  reqa^ranfc  inscrivit  oettfl  o....- ^       ,  ..  Be»ui>«ri«De. 

1865,  le.  partie,  f„„„e  XZZTZ:^'''^''  '  ''^'"'^"'^  «* '«  ^4  Octobre 
^^I^jug^tde  .aoouraup^Heure  ..«e.„taMo„e.a.  eo  eour  do  R..^„    *  ' 

•yant  entendu  Jea  parties  par  leur«l  "V   '  P'**"**™*"*  «  cour  de  BdvlsioD 

21  Juio  i86M.n^iar  :;r:n;:r^^^ 

«.e  par  lea  pr,^,^,,^  j^ j.,  ^^^^^  »*  ^  erreur  dan.  le  susdit  jugement,  co„fir- 
i^mwarrf,  avocaU  du  Pourwivant       ''''"^""'*- 

(PB.  L.)  *  •  ,        • 


DISTKICT  OP  IBEKVIL^. 

ST.  JOHNS,  NOVEMBEn,l8d5. 
^"im  ftcotTE,  J.         % 
"/«c  <Sc^oo^  CommitsionerM  of  k:,    n  j  , 


— ...  v/  »ji,  x»er 
»n(J  •mnBementf.  mmi.   •■„  ....  ,.  .  *  "™"  • 


«ii(J  •mngemenu',  made  bvoirilh*  fT"  "^™  *"  »ny  mnnJclwUltv  th„  ~    , 

not  »greeabli.  f„  \^T       '         ^''°°'  Commlrtonen  for  .h.  ""'"PWy.  the  rejniUtlon. 

A«e  oaractdre  liberal  da  nnt,^  i^  •  i  ••  ^ 

•'«>"«»  ..  1«  „ligi„„.  dii  ""^^'^  .^^  "  P"»»i.™oe,  n  .  prod.it  .otre  • 
fl  q..r  MO  W,  ,.i  touoho  4  I.  liborwtlk?^"-     *"*>™  «>»  1"«  -'.gi.  d  L 
«  •!».  >>>«>.  do  »up5oDnor  VmZ,lTk   "•'°^°'«  *"  1«  dUouaion.    On 

"J<W«.<«cq,«bmM,,|.,rto|i^"'^f^'" '»'■'»<'"*  '•°'«1«  ™-   Dew, 
!•  *™c«oa  «„I.  „  r;iigio.«7o  iIota^°t1"  **""  '='*^*°°»'  "•"»' 

«■""■  i^Luo,  ■.,.J'...„..,''i;'"'y'"«-"-<».«.y..... 
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cSSTrntt'i-r,.  *I*'*f"8<^*  *•*  '<"**  """■«  contrfilo  quo  oeliii  de  U  loi  gdndralo,  et  oonuora  dans 

*".&i!SJSiro"'  ' ""'™  *''.'''  **  politiqac,  r^anliW  dos  odtofi  ot  l«  libort6  de  ooo^oionoe. 

lft>**°  '"*       ^'*'R'''**  <'<'*  oroyances  dcvant  la  loi  et  le  droit  abmlu  d^haqae  citoyon  nu 

*■•"■     libre  eierciso  de  8on  oulte  et  do  m  religion,  £tant  admis,  il  (jbt  bion  rooonnnltrc 

que  la  dircetlon  de  renacigncmont,  est  unr oorollairo  eascntioljft  uno  consc-quonco 

logique  do  CCS  rAgles  du  droit  natureL     Avco  uno  loi  ba84<oRa|cos  priiwipcs,  faite 

dans  lo  but  Evident  ot  a^oui6  do  lour  donricr  un  efFot  offionoe  ot  oomplot,  on  ne 

pout  refuser  d'admcttro  que  los  moyons  do  donnor  cot  ^nsoignoment  doivant  Otre 

Bubordonm'saur  prlnoiplosdelcioi.  .*• 

II  est  justo  dans  cot  oxamon  do  tcnir  do  suite  compto  i\  la  cause,  dcs  d<5olam- 
tioiis  aussi  libi'^ralcs  que  vraies,  faitcs  &  I'audionoo  par  1' Honorable  A*ooat  do  la 
dcfcnBc.  " N^l doutc," disait "  M.  Lnbergo, quo lintontion du iC-gislalftir, dtait do 
vouloir  pormettro  A  tons  ot  &  chocun  d'employcr  sa  contribution  soolairo,  suivant 
ct  d'uprt^s  scs  opinions  roligieuscs."  En  cffet,  quo  lo  oontribuable  aoit  rdaident 
ou  non,  sa  croyancc  est  toujours  la  InOnno,  oomme  son  ddsir  do  la  protiigor  rosto 
toojours  fondtf  sur  les  mOiues  raisoos.        ^  , 

Ce  que  la  loi  voulait,  c'<5tait  de  pnJvenir  toute  cause  d'irritation,  de  faire  vlyre 
toutcs  les  classes  dans  octte  8<?cUrit<5  qui  assure  la  paix  reliideuso,  de  no  donnor 
aucuno  prise  i\^'agitatlon  des  fanatiques  ou  des  opprinwJs.     Lo  liJgislatcur  avait 
.Hwrnpris  que  si  personne  ne  veut  6tre  opprimd,  il  est  malboureusement  trop  vrai 
4uo  cbaoun  veut  Ctro  oppresseur.    Avec  une  sagesse  qa'on  ne  peut  trop  louer,  lo 
l^slateur  youlait  no  donnor  auoune  occasion  i.  I'intoldranco  religieuse  do  s'abri- 
ter  derridre  Tintol^ranco  municipalo  ou  civit^     Co  serait  uno  dtrange  jnomalle, 
qu'uneloi  aboutissant  &  deux  rdsultate  opposes  quant  &  la  mSme  personne,  ct 
qui  protdgerait  I'individu  dans  la  plus  hajifei'  expression  de  sa  liberty,  noo  & 
i^ison  d'un  prinoipe,  inais  A  raison  d'un  fait  accidentel,  tel  que  sa  residence,  et 
.  que  los  imoittnit^s  qu'elle  popfSr6,^ii&  d<5pa8seraient  paa  le  seuil  du  patrimoine 
qu'il  foule,  oe  serait  une  anomalie  enooti)  plus  Strange  qu'un  ordre  de  chosea  con- 
sacrant  le  prinoipe  de- la  plus  extreme  liberty  dans  ronsbigttemont  et  dans  les 
croyances,  produirait  dans  Iqs  faits  cxtdrieurs  des  actes  d'intoldrance  et  d'op- 
pres6ion. 

II  est  indubitable  qiie  la  loi  consaore,  jians  d^iisement,  sans  obscurity,  et 
d'une  maniere  aussi  positive  que  claire,  le  droit  dn  protestant  comme  du  oatho- 
lique,  de  contr61er  I'emploi  des  fends  n<;oo8saires  au  maintien  des  ^coles  commu- 
nes, et  de  diriger  par  ce  oontrfile,  I'enseignement  de,  lours  enfants. 

C'est  un  statnt  personnel,  au-dessus  par  son  prinoipe,  des  subtilitds  comme 
des  vicissitudes  du  sens  des  mots,  et  qui  ne  doit  pas  gtre  limits  k  un  lieu  seule- 
ment.  La  volenti  du  dissident  est  la  mesure  de  rexercice  de  son  droit,  o'est  une 
franchise  qui  doit  suivre  sa  contrib4tion,  comme  sa  pereonjei,  ia  omni  loco: 
autrcment,  elle  serait  impuissan^e  et  illusoire.  Le  prinolpe^e  la  loi,  quant  A  la 
dessidonoo,  r&ide  dans  la  divirsitd  des  religions  et  non  dans  oelle  des  lieux. 

Suivant  les  paroles  de  Boullenois,  sur  une  matidre  analogue :  habiltg  vel  inha- 
hilis  inloco  domicilii,  est  hahilis  vel  inhabilis  in  omni  loco. 

D'oA  pcut  dole  venir  la  difficult^,  le  doate  dans  Tapplioation  de  la  loi.      ' 

On  pretend  que  la  loi  s'est  exprim^  d'une  manidre  tellement  formelle,  dans  le 
eas  de  la  hon-r&idenoe,  que  le  juge  n'a  pas  A  distinguer  quand  la  loi  ne  distingue 
- ■   •  -  S^-'-  — 
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un«  dJapcUion  formelJc.  ^'  ^^^  '"  '"  "^"^«"»»  »"  O'Jre  poaitif  et 

doit  p«,  .•in.a.i«,cr  d.n.  U  C;;,o„     JJ^P""'  *>»/  '«  F-.voir  judiolair,  „„ 

cipe-gdndmux.  par  la  doctriuo^paH.  Je„l  Ju  r'''^:..  ^''"^ »»'  '«»  P"- 
la  plupart  de-  oontcatations.  ''"  ^™"'  "J"  ''  <■•«*  prononoor  ,ur 

Si  la  acienoc  du  Idgislateur  ooD««»e  &  trouvor  le.  ft¥tn  •      .       . 
.u  bi6n  oommun,  la  scionco  du  ju.^  oat  din.!!!       '^     T^  '""  P'""  ^"""Wm 
dtendre  par  „no  appHoatiou  sa  J  efJl     ^         ""  P"'""P«'  *"»  '»»i«».  d«  1« 
.    e«t  d'etre  «„«,!  jfLl  ,t  p^  toi"!?',"'""'^""'''  Jer6H«juge 

o'esfiraisoo  de  cc  rea^Hour  u„  ^P""°"  P'-«"»°<'^«-  P"  •«-  tribunal:  ^/^ 
j'^i'cru  devoir  e^trer  dCuTexaliTr.^  "TV'  "^  P"^  •«J»'«-«''.  ^u^  '^ 
".  loi.  «,«.  «,  different,  aslrenla  dl        **"  '"  '"  ''"^''"«"'  «"  '^^"^iant  ^ 
comprend,.  la  „atu«,,  lo  butXlble  er^T-;    "'"  ""P"^'''"'^'^'  ?«"  «» 
tion  a  la  cause.  .       *''*"°'"^  «*  ^nstater  par  oe  travail  son  applica. 

^  - -Sirsx^t^t'^  '^  "^-  ''"^^'-'  -  -"--«« 

los  'g-orancea/A  tousle,  rarj^dZr"  ^""*  ?'^''  '*™'*  "^  *«»^ 
«ur  la  loi  i„terprdedo  et  applbutlu  iL^  ?''  ''""  **'«''"^' «»  "'Wy-nt 
lc»-I.  variant  par  le  fait  ^^nt^^^'m^H  T ,'«''"'''  '^«  ^HueTntLt 
Voici  la  diapoaition  qZin^t     ^  °'''''°''''"«"  *»"  ?«>»«»«»»«». 

droitdedisaidenS^qulr^Zeet  Sl'"^  """"   '**  '<^'^-^^^r^^hn  du 
municipalitddeadelnd^i    ''I  rj;^ 

mont,  et  arrange^enta dr^  J^rj:^^^^^^^^ 

queloonque  d'habitenta,  profeZtTn?/  '  "r""*""**"*  P*"  *  "°  n^^ 

I«  majority  dea  habiUni  de  tZ  1.        7??  ''"''^'''^'^  ^^^'^^^  de  cello  ^^  ' 

commiaaaires.  et  lui  Imettre  La  ^^7  tL^'  'T'  '"  P''"'*''"*  "^^^  ^^ 
lea  fins  de  cet  aote."  '^^  *™"  "J^^^ios  choUia  par  eux  pour 

propn^tairea  non  rdsidenta?    pLrTu^^^l^^^^^    '^""^^  '«  diaaidenee,  lea 
B-g«ifioation,il  auffir^it  peut^trSe  rapwrter  U  *i"'''-t  ^'  '•''«"S«  «*  «»« 
toirea  qu'on  Scitea,  et  la  loi  deolawtolrInT    /a       ''""  J-g^^ents  controdic- 
•veo  I'aaaentiment  du  ddparltT^e^/d      "    '  ^"^'  Gouvemement  en  1863, 
^■jrdtatioD,  aur  toua  J  S    t  ^If  Z    "'  ..^'^PP^-'''-  f«te  4  cette  in! 
judiciairea,  parle  centre  unfteS  tZ\lT  7'''^'''^  •*""  ''«'  conteatations 
•Quand  la  dispo«tion  d'uneli  pi"  ft  InT  ^  '^^'e  pr^faion. 
IVit  g^ndral  de  la  l^igislation  Ix  tendaT  T,*  *"*  ^°*'  *  ~»  «»«e>»We,  4 
deB,  on  no  doit  pa.  I'.dmettrrna  1 1      .  '  ?  "^"'''^  '^'''»«  *  «»  habite- 
°P»-ions  do  toua. .  .oju,  ^^^^  ^^^^  lV>l^t  de  la  H  et  ,„, 


Of  8t  iiarnant 

v». 

Howuui. 


too 


coun  sirenrEt'nn,  mi 


ur  HI.  ii..,n«rd  ""  •'•<K0  <|iie  lo  tlovoir  )i'ap|ili<|iicr  U  loi. 

liny  u  oortoinomont  poi  lollo  pn^oi^ion,  ie',Uj  «XMn-.i t^l  ordrc.  dnn«  la 


llowMnn 


(liipotitinn,  nnr  laqiiellfl  U  ilonimido  «  appuie, 
^  L'oxpro«.lon,  Ion  habitnntu,  ou,  th*  inkahitnHfs,  no  c.,ni|.orte  pw  on  laDgiigo 

,  purlcnantairo.  I,.jr„|  «„  vulKairo,  lo  Mn«  u)wola  ct  n,Soo«Hairo  do  la  r.'>iideno«. 
Kile  c«t  i.ro.<,ut.  inujouM  6iiipioj<ie  pour  d.„iinor  loa  proprit^tairc^.  Dann  !.•« 
atatuU  an^lnw,  tt  dan«  lea  ooiimioiitiiroa,  ello  aijjniflo,  le  cootrihuablc. 

Lea  piiroloa  do  lu  l..i  dua  panm-«  «Mit ;  "  Ovoraoora  ihnll  raiao  by  toxutioo,  of 
over;  inlinbiJant,  and  ofovory  o(«ru|.ior  of  laud.i,  houaoa  in  the  parial\."  . 
-         Burnc,  dnna  at>a  coninicntairea,  dk  •  "  The  taxation  ought  to  bo  innda  upon  iliri 
inhabitunta  and  oooupion  ..f  I^J,  „ithin  the  parish,  aooordiii«  to  Hi«  visible 
catntea  and  pogaeaaiona  they  have  within  the  pariah." 

Blackatona,  traitant  lo  mom«  aujot,  a'oxprinio  ainM  :  "  Tho  ovoraofia  nro 
onH>owored  to  make  and  levy  rates  up..n  tho  several  inhabitants." 

Lo  Statut  r6j(lant  Tontrotioa  dos  ch  Muina  u.n  dana  cos  tenuis :  'An  aatosament 
upon  all  the  inhabitant^,  ownera  and  occupiers  of  land  rateable  to  the  p^rnr,  ahall 
6e  made.  •  Dana  ces  deux  ciroonstances  la  tnxo  eat  impoat^e  aur  lea  porsonnes 
IMwddant  des  biona  assujcttis  i^  la  eontributiftn,  quoilea  ri^siuont  ou  non  aur  lea 
biena.ji  Cepcndont  Ic  Statut  doMjinc  lo  cofps  des.oontribuablca  par  i'anpcllatioo, 
"  the  inhabitants."  '       "^         " 

Burns  nous  apprend  comment  on  intorprotait  coa  mots.  «  Abundince  of 
ordera  havo  been  quoshed,  for  not  sotting  forth  that  the  persons  (who  by  the 
Btatute  must  reside  in  the  parish)  where  8ub.stantial  houaeholdera,  and  describing 
them  only  as  principal  inhabitants  and  substantial  household^  without  adding 
in  the  pari.sh." 

C'eat  nssuriment  bien  doclaror  quo  pour  cos  juges,  les  mots  :  the  inhabitants  or 
householders,  n'impliquaient  pas  •s.xentiellemeut  la  residence. 

Phillips  dans  son  excellent  ouvrage  aur  la  preuvo,  parlant  du  ohangoment 
op6r6  par  I'acta  do  Lord  I)enman,  sexprime  ainsi :  "  Rated  inhabitants  wore 
before  that  Ac^  incompetent  witnesses."  Cette  incompt'tenoo  attei^nait  tous  les 
contribuables,  the  rated  inhabitants,  qu'ils  fussent  domioili68*'ou  non  sur  U 
paroisse.  /    ^  '• 

Ainsi  dan-,  le  languge  parlementaire  de  1' Angletorre,  les  mots  "  the  inhabitants, 
signifientiin  proprietairo  taillable,  a  rateable  and  a- rated  inhabitant,  sans  6gard 
,    » la  rdsidcnee.  *■  ^ 

^  L'edit  de  lfi79  qui  rdgla  pour  lo  Bas-Canada,  I'pbligation  des  paroissiens 

relativement  aux  constructions  des  eglises,  ordonne  qu'elles  soient  baties  auz 
depensdca  habitants. 

9  11  »ete  rendu  maintes  ordonnancea  et  maintsJugements  dopuis  li791,  dans  , 

lesquola  les  propri^taires,  dans  la  paroisse,  resident?  ou  non,  sont  condamnds  tk 
'  "   contribuer  pour  la  constraotion  des  eglises,  et  sont  appeles,  "  les  habitants." 

J^ans  la  loi  niyinicipale  do  184y  les  electeurs  sont  d^sign^s  dans  le  texte  an- 
""'  ''        g'ais,  the  inhabitsiit  househol4er,  qu'on  a  traduit,  les  habitants  tenant  feu  et  lieu. 

Le  statut  de  1845  qui  rcfoQna  les  eonseils  de  District  par  les  munioipalitds  de 
■1^      paroisse,  dd^ignant  les  'eleoteufs  les  indique  ainsi,  "  les  dits  habitants  ^tant  des  * 
habitahta  tenant  feu  at  liau.''     *        ^    ■ 


■•.»j%fmi')S<pj^^pp^f|i^™p'»wi*f* 


COUR8UP«mBUBB,'l8fla. 


''^^isrTi'  ■■ 


■l^- 


107 


nroiMiPtv  "«»....  Ai    .f  .  ^  ni'iiiont  ma|o  inhab  tail,  of  auffloiant ':'"'"'"«'»>*r« 

p..pri«i."  ""  ■"'''"""•  '»  '■»"""«''  q"'".!  cUo,o„  «pr6a«  d.„.  „ 

sjhJciuIo.  '       ""'"vaicur  a  i  am.  s  <us  loscrvo  de  residence 

-"tiitrprri:::,!::;?':;;/"""^  n»..rp.'«i.„, ,.  .„,  ,„, « 

pno..,-™. d.  t„™ « h.bie.T.  "„i  ;     M-'  '  ' *"" "" ""«"''''''» *» P"- 

1«  muDicipalild.  "'"  '•■''••""'"'■  'I  f""'  C-t"  propriolaire  duD,   " 

lorSanmliooduconKiUxcootifd,!.-  "  "  J""' <l'»»i»,  d'«ilio„  d«M 

~^.»p..i.i...e...^.„r.!°r:°'--'"^"*'^"°°.»^.f.i>.p.»i.d„ 


ml,p..riJ.,  ,„.  |„  d,oit  Jf  p.^„,  „,..t  i  Lm,  d° 


It 


»      Kit 


# 


COUR  8UPERIEUKK    186S. 


^r 


ComiiiWwIaiMrf  „^. 
»». 


iK. 


■'■*=,*, 


■  -if  i. 


lblHni()«'it  AiMpirtttf  4»la  «ommaDkati;  eto'Mt  la  molna,  qu'll  |m«I<1«, 
^  rM^ut,  |«  driAt  ,|«r  suri^ilUr  Mm  auiploi  «t  m  Jmtination. 
C«  »'«M  plus  droit  kMol,  (Nurttei,  «i«lnair  ndi  droit  publio,  R^iMr*]!.  ial6^ 
Mnt  toute  ll  *^1«U.  tu  iii.'*ui«k1  t\gr.i.     Qu.nd  il  I'l^^ii  d'inielioftti</afti«t6ri«H*i 
puroroont  locale*,  ou  |K!ut  iiteo  raiMo  rdolaoier  l'«iiiploi  d«  o«tt«  oontribution,  d« 
It  »uilr«  quo  la  majority  ^mK  |«  p|ua  avaDtagliui.     Car  alora  lo  propri..tair« 
non  K'«idcnt  iMrticip«  h  oot  afatttago.     Maia  ou  ii«  })«ut  raiaonnor  ainai  quand  il 
Vogit  do  la  eonioiuiioe,  ot  dun  ohoaoa  du  doiiiaina  moral  et  rttligiaui.     I|  ny  • 
plua  do  oonfa«ioH  d'untS  cl»o««  iippartfiiant  A  tuua  ot  4  ohaouo  ;  rion  no  tm  niglo 
«t  n«  a«  J«it«riuino  par  lo  prinoipo  dea  mnjorit^a ;  au  point  do  »uo  roligieui, 
"  ohaoun  a^apporu'ent  I'tcluMvainont.     Autrommu.  oW  la  liberty  d'aiufliguonioot 
ot  do  oroirc,  4  la  crmditiou  du  neuaoigiior  et  do  m  oroiro  quo  oo  qui  toiubo  dan* 
'  l«a  opiniona  do  la  inojorito.  s^^ 

Ou  Honiblo  ovoir  pordu  do  vuo  dana  ooa  divorgoncoa  d'opiniona  plua  oi^iimHp ' 
^iatca,  I'examen  do  oc  quo  lo  parlouioiit  Touiait  r«'>glor  par  la  diitptMitlpn  donUT^ 
a'agit.     Pour  perniottre  loaifitcnce  d'uno  corporation  do  diaaidonta  da'na  un« 
iiiaDioipalltd,  il  faut  qu'il  y  tit  dana.la  niunicipalit<i  niuiuo  un  tmnihi^  quol- 
oouquo  d'habitantM,  pour  orK'Unlwr  ot  fairo  funotionnor  la  oorporatlonT    Blaia 
uno  foia  o«  oorpa  oonstituo,  In  loi  no  diatingue  plui,  ello  dt^olaro  quo  leoouaoil  do 
cos  diaaidoou  aura  aoul  lo  pouvuir  d'aiaoair  ot  do  prolovor  I'itupot  aoolaire  «ut 
lea  habitanu  diaaidants.     Coat  la'oroyanoo  aoule  ()ui  limite  «t  d^aigoe  ooux  qui 
apportionuont  il  olia<|ue  corporation.     En  offot,  il  n'y  a  do  logique  et  d'inipartial 
que  la  N^paration  doa  njajoriJi't  jt  doa  niinoritds,  «wr  la  ajniplo  demando  do  oea 
dernidrea.     Ayont  do  ru=)uuiuj;^pb  diaousmon,  jo  oroia  devoir  diro,  quo  a'il  y  a 
(luelquoa  peraonnoa  qui  no  pi#tt«cnt  poa  los  opiniona  qui  viennent  d'fltro  dnoo-     • 
c^ea,  ollca  no  pouvont  nicr  toutofoi*,  quo  lo  language  do  la  loi,  (juant  Huz  oondi- 
tions  du  droit  do  disaidouccv  oat  au  uiuina  auscoptiblo  do  rintorprotation  que  j'ea 
ai  donneo.       ... 

Cola  admia,  od  re  torn  bo  duus  lo  domuino  do  la  aoionco  du  droit.  Los  rdgloa 
g^ndralea  que  la  aogesao  doi  honimoa  t<clairos  do  tous  1^  toinps  nous  ont  enaei- 
gn^ea  pour  eipliquor  lea  lois,  doivont  fitro  etudiuoa  pouk  guider  I'opinion  dos 
ju^a  eomme  lo  roniarque  Dwarria :  The  duty  of  the  Judgo^  in  the  interpretation 
of  the  letter  of  the  low,  if  diffioultioH  occur,  is  to  look  to  the  apiri(  and  object, 
and  to  be  guided  by  ruloa  and  eramplea.  j^  \^ 

Quelquoa-unes  do  oca  reglea  onfdejiV6t6  dovelopp<;es.'<^Uft|#ldo  les  ropno-    ,  * 

ler,  et  de  faire  I'application  do  pR'quea  autros.  .ifjtMWfe  'ilP 

It  is  not  the  words  of  the  law,  diauit  ranoien  PlowflPK^Kternal  aenae 

;  of  it  that  makes  thb  law.  The  letter  of  the  law  is  the  body,  the  aenae  and  roaaon 

of  .the  law  is  the  soul.     II  est  digne  do  remarquo  que  notro  %i8lateur  a{ir  la 

jQOti^re  trftnsdrivoitces  paroles  presque  litdralemont,  en  d6olaront,  ••  que  g^o^rale- 

^^  ^^'V**'*'  <'*P'**8>o'»8  ot  dispositions,  doivent  rooovoir  une  interpretation 

psi  Inr^  ot  uvuntageuso,  qu'il  fuudro,  p3ur  atteindre  aurement 

I,  et  er»  mettre  en  force  lea  differeutes  di-spositiQas,  aelbn  son  vrai 

■et  intentft^,,,. 

^,  P^co,  rinlKtiori  da  l^gislateur  n'est  pas  iottteuse,  elle  est  niAme 

i  idmise^ans  le  sens  favorable  k  la  dissideuoe  du  nou  r^iident.    £t  Toici*  comme 


^ 


•  * 


oovi 

!•  JutlioUm  Oirarri*  Hvkmm  H^l^.  —  ■■■ -;,-. 

d  H.0 lo,.  „„  dole,  .|i,.i|,.«o„,jj^,„        ,  eZ'   n      ,       T-  **'""  •'"^'•'  ^»  "«•'• 
.     MH^Icn,  different  do  cdui  ^uU.t  St.^  •         ""  ^^  """  '^''  ?«"'»"''«» -roJr 

protectio,  .K„,e  do  .„  do..,  droi  h    ilt^t  l^JuT'  ^'^  '"  '"'  *'«'»  «*««". 

nelle  justice,  ou  dVludor  dc-  rll  I'T      ?'" !'" ''^^ ''""  P"^*''^"  d••ite^ 
'"•^uireJea.ribunauxA-uppo.erledSivT"   """  "'"*'   '"•^«•••iWe^po|^ 

*  7,r '  «^-  'doctrine-  qui  leuH:    ^^^^^^^^     '"""  ^-•'^»>"'-«  -PM^ 
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"7^ 


■AStllZm  ,  ■'  »«°'l''*«,^S«fi»*5^d^oatrd  (^ue  I'interpr^tation  striotement  l<$g«le  da  texte 
■^  "dVii^Sro''        "  'o'r'«S«PJ»s  le  ««.8  jwirjementairo,  et  d'aprta  h  sens  Idgal  et  iisuel,  ne  peut 
'      v..       ,  QOmporto;  et  admetfrd  une  ijxception  A  ce  droit,  qui  ddcoulo  do  notre  coustittftiofr 
Civile  et  ppliTKiut',coUj,iHc  <^^h  ioi  naturcllp 


Bowiuan. 


./ 


.JohHll/Hnger/onfj  for  plaintiff. 
Charh^LiiLoy, ^or  defendaut. 
.^W.E.B.)  :^ 


Action  disipissed. 


C6UR  SUPERIEURfi,  18(;6.  ' 
Es  Revision.  ' 

.MON'TREAL,  28.FEVRIER  18C0.      ' 
Comm  B.vi.(iLEy,  J.,  Bertiielot,  J.,  Monk,  J.  A. 

"^■■'  ;  '-  .  -  -y--.  ,  --'„  -'■'  No.  en  ,  .  ■      v.        ^ 

OuirrcmontySi.  Plante.  ,  ' 

Jm:k  :-1o.  Qui!  r/y  a  poi  lloi,  A  rt ,  l,im,  d'an  jngcmcnt  rendu  par  la  Coiir  <Io  Clrcnlt  sur  appol  d-uno 
. onv  ctlon  par  nn  j,;?c  -jo  Palx  on  vcrtu  dc  Tacte  d-«?rloultnn>.  2o.  Q,„  |,^  c«n«..  aujcttca  4 
rivi»ion,  BODt  c^IkB  qni-^ont  fujettca  A  appil  dcva.it  la  Conr  dii  Dane  do  la  Rciric.      ' 

Une  action  penale  avait  <5k5  intentde  par  le  demandeur  oontre  le  d^fendeur 
dmnt  un  magistrat  du  District  de  Richelieu  en  vertu  de  I'acte  d'agr'culture 
Le  dt^fendeur  ajrant  «5t<5  condamne  k  I'anrende.  interjeta  appel  de  la  ddcisioir, 
devant  la  Cour  dc  Circuit  pour  le  District  de  Richelieu  conformdmcnt  aUx  dis^ 
positions  de  I'acte  24,  Vic,  ch.  30;  et  cette  d«5cision  fut  confirmee  par  la  Cour 
de  Circuit  pour  le  District  de  Richelieu,  le  25  Novembre  ]'865,_/ 

Le  ddfeqdeur  inscrivit  cette  cause  pour  revision  devant  trois  juges  4  Montreal- 
Le  defendeur  fit  motion  le  23  Fdvrier  1 866,«  comine  suit :      ~  - 

Motion  de  la  part  du  dit  d,5fendeur  en  rdvisic^n  que  la  demandc  en  rdvision  en 
'^eette  cause  et  I'inscriptirti  soit  rcnvojde  avec  ddpens  pour  entr'autres  la  raison 
suivante;  "  > 

-Parceque  le  dit  demandeur  en  rdvision  n'avait  pas  droit  de  demander  la  revi- 
sion Ju  jugement  yendu  ^ar  la  cour  de  Circuit  de  Richelieu,  vu  que  C6,sjugement 
est  un  jugement  en  appel  et  dont  il  ne  pSut  y  avoir  rdvision  devant  cette  Cour. 
Per  Cltriam  .—An  inscription  has  been  made  in  this  cause  to  (fbvise  a  judg- 
ment of  the  Circuit  Court  for  the  Distijct  of  Richelieu,  affirming  a  convictio°n 
made  bj  a  Justiw  bf  the  peace,  under  the  Agricultural  Act,  ch.  2G  Con.  St.  L.  C. 
.  A  motion  has  "been  put  in,  as  jSreliminary  to  any  proceeding,  by  which  the 
inscription  is  moved  to  t>e  rejected  on  the  gi-ound  that  this  Court  has  no  jiower 
^  revise  the  judgmen\  of  the  Circuit  Court. 

The  Agricultural  Act  amended,  24  Tic.  oh,  30,  has  provided  for  an  appeal 
from  any  judgment  rendered  in  virtue  of  the  Agricultural  Act,  but  it  has  provided  ' 
for  nothing  further,  ^his  Court,  sitting  as  a  Court  of 'Review,  cannot  revise 
judgm^ts  in  dases  that  are  not  appealable  to  the  Court  of  Queen's  Bench,  appeal 
side.  Thfe  motion  to  reject  the  inscription  must  be  granted  and  the  record 
ordered  to  be  remitted  according  to  law. 

"  L»  Cour  Supdricure  sidgcant  A  Montrdal  prd- 


The  Judgment  is  as  follows : 


*       ■#!'">»j^^«%">f^"'';y'_.'i'"^'"]'" 


'^' 
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demande  en  revision  en  cette  cause  ctl'JS^^^^^  ""'  «°""Vque  la 

-  lea  ra,Bons  qui  jr  aont  ddduit«a,  ay«o   eZ  f  1  "  I'  ""7''  *'*''  ^'^'"'  ^^' 

ia«,ription  avco  d<<pen»  contreTedit  1^7^  "  ''"""'  *'  '"^''••' '"  ^''^ 
Gauthier,  attorney  for  Planto  Inscription  Pet  aside. 

G^rmam,  attorney  for  Guevremont  *  V 

(P.B.L.)  •  ^ 


SUPERIOR  COURT  (IN  INSOLVENCY) 

MO^REAL,  318T  OCTOBER,  1865.  t 
Corqtn  BADQLzr,  J. 
No.  216. 


Qu<vr«iamt 

Tl. 

Piute. 


cM„„t  lepuiy  be  examined  oo„cert>.ng  hi,  elLT  '"""'''"'  "">  *'f*o'  an  in.,l.eM 

^   On  the  18th  of  September.  1866   on  TA^f;«    i.     . 

givenbyHisHonourMr.Just^JS^LX  ^  *'*  *'''«'^'«  ^-^  «"^«' '«- 
D-mgh,  the  wife  of  the  inso ^en  ou^m^  rr^^'T  '^''''^^^^^retJ. 
insolvent,  wl^bh  he  averrei  t^^e^V^^^^^  J'>\'^^^  leased  by  the 

her  father.  Wf  ^  ^  '"'  '''^*'  ^*""g  been  given  to  her  by 

wife  of  the  said  insolvent,  j  de  line  tot  1  '  "f  ^'^""^  -"  ^  ^^  '^- 
effects^on  the  ground  that,  beingt  w^e  I  ^7,  .^f"''"^^  *""^  '^'^ -^^ 
The  assignee  then  applied'to  flfs  S.no^^  Mr  JuTtle^  '^"  •^"'"•-<»'' 

Ju£Sr"^'^'^^^"^^^      ^^^-^«ofreJec.o„w;,Uppe.rfro.:He 

^^S^ii^^ir^^^^^  P^^'^-edfbr  the 

^d  not  be  examined,  there  be^t  no  law  1   r'    ^u "  ?*  '''"  ^^'^^^'^  *'"'»  «be 
a  wife  respecting  her  h^sba^d's  X     The  cl'  ^^  *''  ^"°"*»«*'-  ^f 

"Uon:    It  was  the  opinion  of  theCourt  SiT  "'"'.f'''"'**''*  "P^"  *»»«  ^epo- 
clause  giving  authority  to  exam^S-peln^^^^^  The 

rent,  was  copied  from  6  Geo  rTbu^rr  iTTf  ^  '^'  "*"*«  «^  'I'*  ««ol- 
gim  to  thecommissioner  tiexImiSelie  ^fe^tl'''"'  «P-ial  authority  was 
a  similar  cW  w«,  in  the  bill,  but  U  wl?tl/ouf  • '  ""^""^'  "'""^*  **»  «*^' 
"opart  of  the^Act  as  it  now  existed  ThlT  ""?"  ''""""'*^'  '^'^'^  Conned 
policy  did  not  allow  domestic  in!^!?' .   u  T  ""^  ^  "'^'^  ^°'  t^"-    I*ablic 


^^eo.inar...„...--~:^^^^ 


;^ 
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F«ron 

and 

Whyto. 


against  hor  busbancl.  Looking,  therefore,  at  the  polioy  of  the  law,  and  the  fact 
of  the  special  claube  having  been  struck  out,  the  Court  could  not  grant  the  appli- 
cation. 

Application  refused. 
Perkins  S;  Stephens,  for  assignee. 

(J.  L.M.) 

OOUR  SUPKRIEURE, 

(EN  BEVISION). 
^lONTREAL,  30  AVRIL  18G6. 

Coram  Sjff  H,  J.,  Badoley,  J.,  Berthe^ot,  J. 

No.  83. 
^  Morenii  et  vir  ^s.  Owler  et  vtr. 

Jdoe  :— Qae  la  clauae  qnc  Ic  locataire  ue  puarra  cMvr  et  tntiinportcl;  ses  inUrfiU  dam  Ic  ball,  lani  l» 
coiucntement  par  Acrit  ilii  ballleur  o'eut   paa  nne  olaun  conuninatoiro,    et  m  violation 
donna  Hen  ft  la  ri^lllatloD  da  bail.* 
2°.  Qae  le  jageinent  en  expalslon  oat  d£clar4  commtui  aux  Aenlonnairea  da  bail. 

Les  demandeui's  ayant  poursuivi  en  expulsion  le  d^fendeur  Owlor,  &  raison  dg 
la  cession  qu'il  avait  faite  auz  autres  d^fendeurs  de.  oes  droits  du  bail  qu'il  ij^dt- 
obtenu  du  cddant  des  demanddurs ;  et  aynnt  4t6  d^boutds  do  leur  demande,  p&^j^i  • 
rient  Icur  cause  "en  revision.  ■-  '  ;^ 

La  Cour  Inf(£rieure,  si^geant  en  revision,  maiutint  les  pretentions  dc8  domaD- 
deurs  et  motiva  son  jugemout  comme  suit :  '' 

La  Cour  Sup^rieure,  siegeant  ii,  Montr($al,  prdsentement  en  Cour  de  Revision, 
ayant  entendu  les  parties  par  leurs  avocats,  savoir :  la  demahdcresse  et  le  ddfen- 
deur  William  Owler  (les  ddfendeurs  Joseph  Dorioa.et  Pierre  Cdrat  n'ayant 
pas  comparu  lors  de  la  dite  audition)  sur  le  jugement  rendu  le  quatorze  arril 
courant;  dans  la  dite  Cour  Sup^rieure,  k  Montreal,  ayant  ezamind  le  dossier  et 
la  procedure  dans  cette  cause,  et  ayant  pleinement  ddlib^re ; 

Oonsiddrant  qu'il  y  a  errcur  dans  le  susdit  jugement  du  quatorse  avril  courant 
et  qu'il  doit  etre  tevie€,  la  cour  procddant  a  cette  revision  et  ik  rendre  le  juge- 
ment que  aurait  dd  etre  pronouc^  par  la  dite  Cour  Supdrieure ; 

Considdrant  que  la  demanderesse  a  prouvd  les  alldgu^s  eissentiels  de  sa  decla- 
ration, et  nommementque  le  ddfendeur  William  Owler,  a  vioie  la  oondition  et  la 
clause  ptipulde  an  bail  du  huit  octobre,  mil  huit  cent  soizante  et  deux,  r^oitee 
en  la  dite  declaration,  par  laquelle  il  ne  pouvait  cdder  et  triinsporter  sea  interdts 
dans  le  susdit  bail  sans  le  consentement  par  dcrit  du  bailleur,  et  que  pw  les-bauz 
k  loyer  faits  par  le  dit  William  Owler  le  dix-sept  fevriery  mil  huit  cent  soixante 
et  quatre;  k  Pierre  Cerat,  et  le  dix-huitavril,  mil  huit  cent  soixante  et  cinq,  k 
Joseph  Dorion,  et  que  depuis  ce  dernier  bail,  il  y  aeu  violatipn  en  contravention 
k  la  dite  clause  et  condition  oontenue  au  dit  bail  du  huit  Octobre  mil  hmt  cent 
A>izante  et  deux,  de  mani&re  &  donner  ouverture  d,  la  demande  en  resoision  da 
dit  bail : — a  accord^  et  accorde  les  conclusions  de  la  dite  demande,  et  en  conse. 
(^enoe  la  cour  resilie,  annuUe  et  met  k  n^ant  le  dit  bail  da  huit  octobre  mil  huit 
'  cent  soixante  et  deux,  contenu  dans  I'aote  fait  et  passe  k  Montreal,  deyant 

•  Vide,  2  Reyae  de  L6g.,  p..  52. 
— a-L.  c  Keportr/yao.  >  ' 


■Perkins  & 
(J.  L.  M." 


V 
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Maitre  J.  E.  n  Lahixlia  ^t  T!  '■        " ~ 

D«.b«rats  .n  Uit  Will  am  olT^     /"'  ""'*^'*"'  ''^"^"''«  ?«'  f««  Geon«,  , 

««U.  «.volr :  '"  ^''"''  '^*''  P'^"""""'  "»tion„<.e,  „u  dit  bail,  cou.2J  T"- ''"• 

''Street  ofr:/o7M^^^^^^^ 

"bn^em^nt."         ^         '"*""'' ''"^'»  ^^'''^  ^dd  FellowB' Hall,  induding  tl 

cxpuls^  sous  I'autoriW  do  U  dt  Couri"  ^''     '"'  '"""**'  ^•^'•''  I"''"*"  -oi» 

ordinaire  de  1.  ,oi,  leltT;:  7"  "^^^^^^  --*»^  'e  oour,  ^ 

cetU  Cour  de  Revision.     E  Ta  00^^011    \  ''  ^'"  ^"P'™"'«  *»««  d« 
centre  la  dit  William  Owler  al  o2^  i  ^    """'  J"^*'"'"'  *^°»°"»«  *««* 

Pierre  C^rat.     h'ZjZT^T"'''''^^'''''^'''''^^^^^^^^^ 

Leblanc  et  Casiidj,,  avocals  des  ddfendeurs 
(P.R.  I.) 

SUPERIOR  COURT  (L\  mSOLVENCYO 

.      J'ONTREAL,  30th  NOVEMBER,  1805. 

Comm  Badolet,  J.  ' 

No.lMg.  ' 

^aif  vs.  Larue  et  al 
eren  although  his  motion  to  that  effect  I«  8„„n„I  J^  ''•"'  '"""  '"«  """ra  <»•/  -f  the  writ 

l«"  tastac W  ■„  d„.  ,L  to twl  l!^ji  f 'f  *••  ""  ""^  '""nKJ.  had 
tol.  bad  .  «,ri0M  defen™^  *"""'"'"  '"»"  "■«  ""e  Wi«cd  drf.„. 

W..b*e..w..p.Ui^,,,„/^;J^J«.o^.,d^.  ,       ■ 

■'''^''*«««  <£' ^Mcn»,  for  plaintiff.  Motion  rejected, 

(J-L.  M.)  '  \  . 


/• 
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f  IRCUIT  COUllT,  1865. 

MOXTRBAL,  OTHOOTofen,  18(Jf». 

Coram  Monk,  J. 


No.  109. 


,  Proulx^VB.  Dupuix.     ^     - 
DiME.s,  Verbal  Npxii^ — proof  o^.      - 

IUld:— in  «n  ncilon  fir  dimct,  tlwt  verbal  notice  (jtTen  to  •  prioit  th»t  »  pernoii  Iin4  cca»Pd  to 
bo  B  Hiomaa  Catholic,  is  nut  suweptlble  of  being  proved.  '    .... 

This  action  was  by.  a  priest  for  dime*.  Tlie  defendant  ploadod  tlmt  Be 
liad  for  a  lon^  time  ceased  to  belong  to  the  Roman  Catholic  Church,  and  was  iu 
fact  a  Protestant,  of  whicli  the  -  plaintiff  had  notice  previous  to  the  pretended 

.  causes;Of  action. 

M  enqnite  the  followinji;  question  was  put  to  a  witness:  "  Avcz-vou»  <5t6 
requis  en  aucun  temps  par  le  d^fendeur,  de  notifier  le  deroandour  qu'il  |«5tait 
protestant  et  dites  ce  que  vous  avcz  fuit  ti  ce  6^je♦-?  ^   "^-^-^  | 

The  following  objection  was  made  by  plainti^s^tsmns^l  r^  Object^  a  liette 
question,  commo-^tant  illegale  en  autant  qu'oUe  tend  a.pro{i¥5rVn  fw^,<|«i  n'est 
pas  susceptible  d'fitre  prouv^  par  teinoin  et  qui  ne  peut  6tre  "^ntf^i  que  par  ua 
acte  notaric  ou  un  ^crit  ?  "  »  ••  |  ^> ,, 

^loNK,  J.,  maintained  the  objection,  holding  that  verbal  notice  was  n^Ki^ffi- 
cicnt,  and  therefore  could  not  be  proved. 

/.omn^cr  (f'Xor Ml jer,  for  plaintiff. 

Torrance  tl'  Morrin,  for  defendant. 
,,  /^    (J.  L.  M.)  •  '., 

MONTREAL,  20th  OCTOBER,  1865.  ^ 

Coram  Berthelot,  J. 

Same  CAtJSE— SIame  tloEDiNo. 

On  the  twentieth  q(  October,  the  defendant  made  the  following  motion  to 
revise  the  ruling  of  His  Honour  Mr.  Justice  Monk,  in  the  above  cause :  "  Motion 
on  the  part  of  the  defendant  that  this  Honourable  Court  do  revise  the  ruling  of 
the  Honourable  Mr,  Justice  Monk,  at  the  Enquete  in  this  cause,  taken  by  consent 
of  parties,  on  the  ninth  day  of  October  instant  month,  fhe  question  put  to  the 
witness  was  the  following:  "  Avezvous  ^t^  requis  en  aucun  temps  par  la  dd- 
fendeur  de  notifier  le  demandeur  qu'iHtait  protestant  et  dites  ce  que  vous  avez, 
fait  a  ce  sujet  ?  "  ■  The  plaintiff  made  the  following  objection  :  Objecte  4  cette 
question  comme  ^tant  illegale  en  autant  qu'elle  tend  4  prouver  un  fait  qui  n'est 
pas  susceptible  d'etre  prouv^  par  temoins,  et  qui  ne  peut  etre  ^tabli  que  par  ua 
acte  notari6  ou  un  ecrit."  The  Honourable  Judge  maintamed  the  objection.  For 
moyens  in  support  of  the  present  motion,  the  defendant  saith  that  the  present 
demand  of  the  plaidtiff  being  for  dlme$,V9Xid  the  defendant  having  .pleaded  that 
he  no  longer  belQnged  to  the  Roman  C5^tholio  faith,  of  which  the  plaintiff  had 
notice  long  previous  to  the  institution  of  this  action,  the  said  qaestioa  was  1^ 


1^^^^^ 


.V.VCr^yW^^    — 
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and  well  founded  ia  lawiUxT"!  """^T" — — 

f.ith  is  sufficient  .nd  canl  pXd  1^'"'.  ''  ¥'"^  '^^^  ^""^  Roman  ^i^jj: 

Borthelor,  J.,  rejected  the  3on    ^  '""'°  "'^"''«"  "^-"^ 

•^ora«<,/rrf.Zora„^,,.ft,     ,„.    ;  Motion  rejected.  ?"«'"'^ 

ro..a,.oe.C..I/...-,,ror  defendant." 


^'OXTR£AL,28riFE,;;;UARV..8,«.    ' 
Coram  Monk,  J. 

PWment  of  all  dim'/ „,.,     ^"*  "°«'ee  *n  wrIHnK  of  the  ft« 

■' « true  .h« „ He  .i„.  „f  Zi„^'  .r""" ■■"•"S.tor,™^ f„„.^ ^fj'^ 
•"7™  wre  gi™„  to  .1,,  ^J°;r^..„. ?"'":'  »"'  "■*'"■'  ''■  ««•"    Other   - 

W<«g  •«  hi.  religion,  .„/,t.,  J".." '",'''' ?'"'°''ff  «■"  be  bad  eeS^  ,„ 

-^— ■♦^ — -— -^_  '  ^  ^1 


'^■, 
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I'roulx 

Tt. 

DapuU. 


■■«♦• 

4 


<> 


That  by  11  (lOo.  Ill,  oup.  83,  W  v.,  p.  8,  vol.  0.,  Public  Acts  of  CMi»d», 
it  is  proTided:  'JTlio  clergy  of  slid  Churoli  may  hold,  receive  and  enjoy  their 
acc^^tomod  duoslond  rights  with  respect  to  such  persona  only  as  shall  profess  the 
said  religioB."     \ 

That  the  defonldant  was  sued  ^s  having  proftisscd  and  still  professing  the 
Romap  CuthoHc  religion.  That  the  interrogatories  put  to  the  plaintiff  touched  the 
whole  point  at  issue,  and  being  answered  in  the  aflSrmative,  judgment  must  go  for 
derendant.  > 

That  apart  from  the  plaintiff's  admission  there  was  proof  of  record  that  the 
plaintiff  had  6een  formally  notified  in  writing  by  the  defendant  of  his  change 
of  faith.  Tbe  plea  fyled  in  a  former  action  for  dimeg,  although  lo6t>  bad  been 
proved,  and  contained  all  the  notice  that  was  necessary.  In  the  case  of  Gravel 
and  Bruneau,  5  L.  C.  J.  27,  it  was  held  that  an  ordinary  letter  served  on  the 
ruri  was  sufficient.  A  plea  fyled  before  the  Court  where  all  parties  were  pwv  yl 
sent  was  a  much  more  formal  and  solemn  document  than  an  ordinary  letter. 
All  the  circonisianoes  of  the  case)  shewed  that  the  defendant  was  in  good  faith, 
and  ha(l  for  a  number  of  years  ceased  to  belong  to  the  Roman  Catholic  Church,  of 
which  the  plaintiff  was  aware,  having  received  due  notice. 

The  following  is  the  judgment  of  the  Court : 

"  The  Court,  after  having  he|ird  the  parties  by  their  counsel,  upon  the  merits  of 
this  cause,  having  examined  the  proceedings  and  proof  of  record,  seen  the  admis- 
sions made  by  the  plaintiff,  and  having  upon  the  whole  duly  deliberated :  Con- 
sidering that  by  law  dimes  can  only  be  recovered  from  persons  who  profess  the 
Roman  Catholic  religion. 

Considering  that  ijt  is  in  evidence  that -in  a  formi^r  action  by  the  plaintiff 
against  the  defendant  to  recover  an  amount  of  dimea  claimed  to  be  due,  the 
defendant  jdeaded  in  writing  that  he  had  ceased  to  belpiDg  to  the  Roman  Catho- 
lic Church,  and  had  notified  the  plaintiff  to  that  effect ;  and^  considering  that  said 
plea  was  in  law  a  sufficient  notice  to  the  plaintiff  of  the  fact  that  at  the  time  it 
was  fyled  and  subsequently  thereto,  the  defendant  did  not  any  longer  profess  the 
Eoman  Catholic  religion.  "^"~^ 

Considering  that  the  plaintiff  by  his  answers  tt  interrogatories  sur  fails  et 
articles  has  acknowledged  that  at  the  time  mentioned'in  plaintiff's  declaration,  tho 
defendant  did  not  profess  the  Roman  Catholic  religion,  and  was  in  fact  a  Protest- 
ant, the  Court  doth  disbiiss  the  plaintiff's  action  with  costs  distraits  to  Messieurs 
Torrance  &  Morris,  attorneys  for  defendant." 

Loranger  <b  Loranger,  for  plaintiff.  i 

7'orrance  <fc  Jtfbrrw,  for  defendant. 

(J.L.M.)  . 
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"«^TREAL,  9th  JUNE,  l«6«.  >  ; 

Coram  Duval,  Ce.  ^,  Atlwin    i    lu 

(No.  54.)         "       \ 
'  ABRAHAM  BRaHad;, 

\^    EUGENB  BERGERON.  L,,^  ^:, 

This  was  an  appeal  from  a  iud..m«n»        ?""""»'*'«"'''»• 
Montre.,,  on  the  30eh  day  of  Sep  oltTTsr  r'^»>^  *•••  ^'--"^  Court  at   '  - 
Badgley,  wherebv  the  action  nf*u  ,,'  ^y  *•>«  HonorabJe  Afr    T    !• 

dismissed  with  coats^^^  r      '  "?'*"""*'  P'"'"*'* '«  »»>«  Court  tl"' 
defendants  in  thoajhrw;-^^^^^^^      '«  >- ' /.'ed  b^X^^Jr^ 

the  dere  d     ts,  or  either  o  le!   :  ^^^^'^^f  -^  -urn  of  the  bailiff  that 

pJaintiflF  was  compelled  to  do.  "''* ''"  *''°  defendants,  as  by  law 

.  3rd.  That  by  law    f5vo     i         ,  '  ^  "»W 

!"«.   1  Hat  the  said  donnait  „<•  j    i       . 
i.irf«.I.r  .„d  i.™ffi^r    "f  <■«'«...»..  «„  „Bee  of  .he  .wi  of  .heC.« 
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verbal  of  (ciiuro  and  return  of  the  bailiff  annoted  to  iho  writ,  on  tho  2iid 
ai.  Muy,  1805',  und  waamodo  nturnablo  on  tho  8tl»  Muy,  18(55;  and  the  doolara- 
tiou  whicli  WI19  to  be  Hervnf,  wiw  iu  duo  oourao  ksft  at  tho  Prothonotory'a  oflSje, 
ns  provided  by  luw  :  .that  i8  to  wiy,  a  copy  wilu  loft  for  each  of  tho  defendants  at 
the  offioo  of  the  olorli  of  the  suid  Circuit  (J^ourt,  on  the  5th  May,  1^5. 

Tho  plaintiff  eNtubli«hcd  tho  service  of  tho  deelurution,  by  a  diitiy  certified 
eitract   from  tiionaMMHf  of  tho  Court,   fyled  at  tho  examination  of  Charles 
Uonticinn,  aclepfc^iri  the  office  of  the  Trothouotary,  or  clerk  of  tho  Circuit  CpUrt, 
iu  tho  f»Hflt?Tnp;  words  :- —  % 

"  1805— May  1.  3  copies  of  the  declaration  deposited  this  day  for  the 
"  dofeniliints.  " 

And  by  the  doposition  of  tho  said  Charles  Boniic^ha,  who  testified  that  "  on  tho 
"  fourth  dity  of  May,  18(55,  three  copies  of  tho  diclaraMq^n  of  tho  plaintiff  were 
"  brouf^ht  to  the  office  of  the  clerk  of  tho  Circuit  Court,  and  left  with  him  during 
"  office  hours,  on  that  day,  that  is  to  say,  between  tho  hoiirs  of  nine  in  the 
"  morning  and  four  in  the  afternoon,  for  the  defendants  respebtively.  That 
"  they  were  immediately  paraphed  by  one  of  tho  prothonotary,  or  clerk,  of  th6 
"  saiil  Circuit  Court,  and  the  fact  of  them  being  so  deposited  for  tho  defendants 
'•  WIW  entered  by  him  in  the  plumitif  of  the  said  Court,  in  the  manner  and  in 
•'  words  mentioned  in  the  certificate.  That  tho  said  copies  were  afterwards 
"  called  for  by  the  defendant's  attorney,  or  *omo  one  on  his  behalf,  and  to  him 
"  delivered  when  so  called  for." 

The  defemlants  a<l(luced  no  ovidonoc  respecting  the  service  of  tho  declaration 
but  offoreJ  verbal  tcsliinony  respecting  the  service  of  the  procen  verbal  of 
seizure  (if  a  ne-iitivcund  desultory  character,  consisting  of  the  deposition  of 
three  «if  iheir  minor  children,  dau<j:hters,  of  Bergeron  and  Labadie,  and  a  man 
of  tho  nanu;  of  Dupoiit,  which  not  being  admissible  to  destroy  the  prochveilal 
and  returii'iif  ili((  b.iiiilf.  the  defendant-i  having  neither  inscribed  mfaux,  nor 
by  their  said  i.,ce/>t!oii  a  In /oime  denied  any  of  tho  facts  certified  by  tho  bailiff 
in  his  pi-oi-ys  rtrftjil^nuii  return,  the  plaintiff  deemed  it  necessary  to  attempt  to 
rebut.  / 

The  .solo  oround  allegeiW'  tho  honorable  Judges,  in  rendering  the  judgment 
of  the  Court,  for  di.««missing^he  plaintiff's  action,  was,  that,  according  to  his 
Interpietatiojp  of  the  law,  it  was  not  sufficient  that4he  writ  o{mhie  gagerie  had 
been  executed  and  served  on  the  defendants  five  days  before  tho  day  fixed  for 
its  return,  but  that  the  service  of  the  declaration  should  have  been  likewise  made 
at  least  five  clear  days  before  the  return  of  the  writ,  notwithstanding  tfie  pro- 
visions of  the  57  sec.  of  the  83  eh.  of  the  C.  S.  of  L.  C. 
•The  appellant  submitted  that  there  was  nothing  in  the  law  to  justify  such  an 
interpretation  ;  on  the  contrary,  that  the  57  sec.  of  the  83  ch.  of  C.  S.  of  Lower 
Canada,  p.  721  (Knglish  edition),  provided  that  "  in  all  oases  where  the  plaintiff 
haiobtdined  a  writ  q{  capias  ad  respondenduin,  saisie  gagerie,  Ac,  service  of 
the  declturation  specifying  the  cause  of  action  oa  whjoh  such  writ  has  been  issued, 
might  be\made  on  the  defendant  either  personally  or  by  being  left  at  the  office  of 
tht  Prothmotary  or  cUrk  of  the  Court,  into  which  or  at  the  place  where  such 
writ  is  returnable  at  anjf  time  within  three  days  next  q/ter  the  service  of  such 
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*^if>  if  tht  $ante  have  iuunl  iH  u-rm    «-      •  i  •       .   ~~        ~' ' 

-.K../.Ae..v  A«.u...,;z;:::v "'''  '"^'  "^'^  "/^ ^^  -- 

Th.tthoonlj  other  section,  of  the  ch.  83  of  the  0^  |..r,r.,t.U 

the  nervioe  of  tho  writ  of  Kummom  ami  .l«„i      .  '*^-  "'^  '''  ^  •  f«'"t'nir  to 

;ng  in  tho  Supclor  Cou.t  tha  ZJ  w    t      Z  '""'  T  "'"  «"'  -^'-.  -.ui 
before  the  day  fi.„d  Tor  the   r„  Lr     1     4  i"  ''"  """'  "*  '-"»  '<">  i«J- 
«T"or»"J  Circuit  Court-.i,u  00  ui,    tht  o  ""'"•"'  "'""''   •''»•''«-  '«  bofi 
^   t,^n,  in  c:.o,s  «ueh  a,  provided  by  tl^T  Ir         "  T  "'  '"  '«"'''•'  «''<l«c'.r. 
.-.u..,cc.io„  2  and  3,  which  -p  J/ tl ^  T  \ ""'  "'"  ''«  -''-  "^^^^  ' 

^^^^'^\^^-^on  in  ordinary  cuse,tl\l^  Cour^  r«,uiriog  the 

;2-"-writ.,dth.thow.ito;:ii:t--:^^^ 

e  p  u  „t,ff  fron.  serving  ,he  dec  .rati  ,i  hi"""''''  "'""'^'^  «-?»"« 

"qnired  b,  .he   ,™  ''"'•'•"O",  bul  „«,  .b„|,l„™  ??    •    °°"'""» 

1     "■  "J  Me   170  «ooeioii.     Th,,  :,.   ,.•  .     """"""111!  "lanoim  (l<!|,i  " 

«.«c«..  o.oSTKf;'"-'*'''"""'  «'■  "■■.  "3%:'"""  T " 

*<«  M  Jud      J^f^^^  "onk  dtod,  they  were  inapplicable     Thnl 
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■nlM4i   -  atetate^pplioablo  to  ihi/i  oaM.     Tha  judgment  of  th«  Court  below,  diimiMing' 
B«rg*i«n«i*i.  the  plaintiff'!  action  on  the  exception  dla/orme,m}M  therefore  b«  referMd. 
The  Judgment  of  the  Court  of  Appeala  won  ■■  folloift : — 
"  Seeing  th^t  the  grounda  of  domurroi^  aiMigfted  in  the  porcmptory  *xe«ption  a 
'       la  forme,  fjriod  bjr  the  defendunta  in  the  Court  below,  are  iniufBclent  In  law,  &0., 
and  that  in  the  Judgment  propounood  by  the  Circuit  Court,  at  Montreal,  on  the 
^  30th  Bopt.,  I8tf5,  maintaining  theaad  cioeption,  there  ia  error,  thia  Court  doth 

"   roTcrip,  annul,  and  aet  aside  the  aaid  judgment,  and  doth  overrule  the  peremptory 
«xc«p(ion  d,  la  forme  f^led  by  the  defendanta  in  the  Court  below,  with  ooata  i^ 
^th  Buita  againat  reapondonta,  in  favour  of  the  appellant. 

<  Judgmeijit  reTeraed. 

Daif  d'  Day,  for  appcllnnt*.  * 

T.AC.  C^Jklorimier,  for  icwpondcnta.  , 

(J.  J.  p.)y    -  • 
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MUNTRKAL,  7tu  DKCBMUER,  1860. 


In  Appeal  from  the  Superior  Court,  Dittrict  of  Mi^ilf 
Coram  Duval,  Ch.  J.,  Aykwin,  J.,  AUhedith,  J.,  Dnuwi^oru),  J.,  and 

MONDELET,   A.  J. 


*-^' 


(No.  1.) 
HORATIO  M.  BOWKER, 


iKO 


(Defyndant  in  Court  belpv^) 

Al'PCLLAlIT  ; 


X 


Hkld 


UORATIO  N.  FEN.N, 


{Plaintiff' in  Court  btlom;,) 

'•  RRRrollOlNT. 

-A  ' 


-Tlmttho prescription  of  flvpyrara,  undortbo  TroniiKanry  Note  Act,Ch.  A4,  oftlieCohi.  8Ut. 
of  li.  C ,  l8  HO  Bbsoluto  lliat  no  aoknowltxlfimflnt  of  in(l«>bl(>dniiM  or  partial  payment  will  take 
tliocaecoiit  ortlK'Htututo  ;  BudllnoKiiltoractionlMiactually  brouRliton/a  nut'i  within  Ave 
yean  after  ito  maturity  It  will  be  held  to  be  almululely  paid  and  dlMliargod. 

This  was  an  appeal  from  a  jud<;mcnt  rendered  by  the  Superior  Court,   at 
Montreal,  (^Mmik,  Asst.  J.,  presiding,)  on  the  Slst  diiy  of  December,  1863, 
condemning  the  oppelliint  to  p:iy,  bcHide.s  an  amount  of  no  interest  in  tj^e  cnae,  the" 
sum  of  $391.66,  the  bulunce  of  a  promissory  note  made  by  the  appellant,  dated  at 
Hochester,  in  the  State  of  New  York,  and  payable  to  the  order  of  the  respondent. 

The  appellant  j^lc&ded  thopreRcriptionof  five  years  under  the  statute,  ch.  64  of 
the  Con.  Statutes  of  L.  C.  ;  and  the  rc><pondetit  specially  replied,  that  the 
operation  of  the  statute  hud  been  interrupted,  by  acknowledgments  and  promises 
to  pay  in  writing,  and  by  a  part  payment  on  the  note  within  the  five  years. 

In  the  judgment  of  the  Superior  Court  no  special  grounda  or  reasons  were 
asaigned,  the  appellant  being  condemned  purely  and  simply  to  pay  t^e  amount 
idemanded. 

Roberttott,  Q*  C.  : — Under  our  statute,  the  lapse  of  five  years  is  an  absolute 
to  an  action  on  a  promi-ssory  note,  the  proviso  under  the  24  Qeoige  III.,  cap. 


.V-- 


2    "«h.t«Tt,,  debtor        ,        «        ^ 

«ch  p«,o.i.^rjr  note  I.  ton,yt.i.  dl^h.rg^/Va"'  Ll?"'^'  ""•r"  »"•'  "ril-^ 

»«••  ^^  ••>«»  P*W,     being  00  longer  in  "l^* 

The  Con.  Sutute  of  L   P    ^.k.     «<  HormMoif, 


t 


me  Con.  Statute  of  L   C      h       « 

.Ututeebytheterm.."M.ooitn^r.;K    ^     ^0*"»«  IV.,  eh.p.    U,  which 
t«P~»i«K,r,„otee;ThrEXh^^^^^^^^^ 

jMod  M.„„e  Act.  16  .„d  17  V  t^^  ;tn7,^"^"'*'''^'''**'^»''«Me™.„. 
An.endoentAotofl8fi6,(19.nd20v!'  ^".^"'^  the  Morcntile  Uw 
Jro-Jirtorjr  Note  Act  beiig  iDtr^uLdll  ^^  ?'  ''"*  **  ^  ««'»«''<'«d  ««-tou' 
I^romoe,  (10  and  ,,  Vilin^^rf;;^!37''^  t<>/eLin.lt.tlon  Actof^^^^^ 
•"•feet  rendered io.ppli^bie  to  note,  hi  "     """  *  ^"^*""*  Pr^-oriptlon,  «nd 

b"  to  .n  MUon  founded  uwh  .  „!J"    i    *''***''"'''«<^'  '»  "  -ubmittod,  «  oomnleto 

-p»  to  ».ke  osth  orp:';rt;r  S;ot*Sf^^''^^^-^  -  ^:.t: 

If  our  «.tute  holde  notca  "  to  h.1    .      .      ''"'  P^^'ipt'OD. 
;''.t  the,  „„,,t  be  taken  rdJhargedt^  "'  ^'~''"««^/'  ^* -«t 

"  not  w,w  oWiged  to  awoar  thi  notowL  "^.'"•'""r*"'*  P'^^'  The  defendant 
p.jnient  made  by  a  debtor  mZl.T  ^  '  •""* ''  ""^  ««'''^  bo  Wd  that  . 
'-!.,  but  doea  not  a^unt  ifZ^i^'l'T  T^  *""^  "  P-^-nt  p  .' 
W-  P«t  of  a  noto,  cZ^atill  rely  ZT  ^"'.  *'"'  '""''"°«-  The  debtor  Cho 
•ogfromtheexp^iL^:'^^^^^^^^^ 

«t.bl„,hea  auch  payment,  bTtou^ht  notto  bf?./^  '.P"*'"'  P"^""*"*  «"Ply 
contract,"  aa  act  forth  in  the  iaogua^^  of^u^  ^f  ***  *^  "  «  "*»  <"  oontinufng 
ofthejudgmentappeaIedfromiaTfJ;[?K  ''^*"*«<'f  '•'°'t''«on«.  Theoff^? 
".ball  beheld  totabaoln J/  ati l^ditl^^^^ 

thereon  within   five  veaw  "   »i;A         ?  ■'^' ''^  »o  ""'t  has  bLn  brou^h* 

(-  writing)  orpartV;2e      1?:  !  'T'^  '''''  *"  -knttf; 
««UUonorprevio«a.7theiLuutS^.Tf  h!"'^^^  the  five  years  limiteTTp"  ' 
effect  of  this  itfatute."  ""^^^'onof  thesu.t.  shall  take  such  note  out  of  tl^ 

1763  says:--  Les  lette™  ou  billets  deoh.„  '  "  ^'^''    '^'  "-^i^noe  of 

cinq   «,8        *        *        ,,     '"2„-       ,    "«*  ""^"^  '^P"**-  "oquitt^a  aDrda 

d'affirmer.s'ilsensontrequistrn       '!'   P'''*"'^««  <>^bitou«' soot  ^l 
The  186  article  of  theTde %!«;        "'"  P'"'  ^cevables."  r"" 

;;|ettr.decj.„^  J^;:^^^^^^^ 

J«detten'a^ti  reconnue  par«ctes4nTr2lrl^.*P"  **"*''"»''•««".  ou  si 
«J»t  te^us,  d'affirmer.  &c.^  .    ^^'"^-    ^^,-»°'«"» '«"  P«^tend„s  ddbitours 
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■ubiiiitted  that  asd^  oafAitall  tha  oath  etnnol  b«  laK*lljr  iwiuirtd,  ma«h  I«m 
««tt  in(«rrng«toriM  iur/»U$  «^artielM  or  tn  •laminatioii  of  a  dflfnaiUnt  m  wit- 
ticM,  to  aatablUh  a  partial  pajrnlefit  within  the  flra  yeara,  and  thereby  to  intarropi 
preaoription.  Tardeaaua  (1  vol.  p.  491-2)  ahawa  th«  diatinotion  batwaan  th« 
intarruption  of  •  praaoription  by  an  aoknowladKmflat  bafbra  tha  prMMriptioa  waa 
aoquinid,  and  a  ritnuneiation  to  a  praaoription  afUir  it  waa  aoquimd.  8«a  alan 
TroplonR,  I'raaoription,  No.  76.  2  do.,  No.  613.  Pardaanua  laya  down  a  nila 
whioh  muy  b«  hald  even  mora  applioabla  uodar  our  ttalutA  aa  to  notaa  than  ondar 
tha  ooda,  nainaiy,.that  whara  the  praaoription  ia  aubordinatad  to  th«  oatb  of  Iha 
debtor,  tho  d«bt  aubaiata  if  tho  otth  ia  not  talian ;  but  when  ft  ii  without' 
condition  or  df  fltin  droit,  the  debt  ia  eitioKuiahed  by  the  aimple  lapae  of  time. 

Tha  aoknowledKOilitt  relied  o^  in  the  leltora  fVom  the  defendant  to  the 
plaintiflF,  do  not  coniitituto  any  int<<rruption  of  thej^rt/aoription  nor  any  auffioient 
Bolinowh)d}<nient  to  tnitu  tho  buau  out  of  the  KoKliah  or  \i.  C.  Limitatioo  Aot,  aup- 
poainK  the  latter  Act  to  bo  applicable  to  the  ooae  of  notea. 

Theae  lettera  (aoe  liiitaNo.  2.3  and  43  ofn-ooi^i)  are  in  all  thirteen  in  numbtr* 
Seven  of  them  (Noa.  2fl,  2»,  30,  31,  32  nnd  4(V  of  record)  are  dated  before  tht 
datt  of  the  note,  ^oing  back  aa  far  aa  4th  February,  IbM,  the  note  boing  of  16th 
Bepteniber,  1856,  and  have  no  kind  of  reforonca  to  the  note.  Four  of  the  lettera  ' 
(Noa.  26,'  33,  34  nnd  35)  dated  $uh$fqumtljf  to  the  note,  make  no  acknowledgment 
of  the  note,  or  reference  to  it,'BO  that  only  tw6  lettera  can  be  found  having  direct 
reference  t«)  the  note.  ,, 

Letter  "  X,"  Fob.  6,  1867,  (No.  24  of  record)  : 

"  If  ftvtn  only  lell  thi»  luntl,  I  hivo  no  doubt  thut  in  the  oourao  of  next  auoa- 
mcr  I  shall  get  out  of  your  dubt.  I  aliall  certainly  mako  a  groat  effort  to  lend 
you  a  remittance  neit  spring."  » 

Letter  "  Y,"  27  Jtfly,  1860,  (No.  26  of  record)  being  the  latter  quoted  above, 
enclosing  tho  ohc<|ue  for  |60. 

"  To  this  (land)  I  have  looked  to  pay  off  your  demund."  Ho  then  alludea  to 
having  been  robbed  of  fSO,  adding  "  this  money  I  had  put  aside  fur  you.  The 
boy  hwl  npcnt  it  all.  I  never  got  back  a  fartliingi  now  I  ana  oioeodingly  anxioua 
to  get  but  of  your  debt,  but  if  I  am  robbed  of  my  property  in  Lima,  (the  land 
referred  to)  I  almost  despair  of  being  able  to  pay  you." 

It  is.aubmitted  thn^,  those  allusions  constitute  neither  an  interruption  of  pre- 
BoriptionL  nor  such  an  acknowledgment  us  uiidor  the  statute  of  limitations  would 
take  the  case  out  of  the  stiitute.  There  is  but  one  letter  written  after  the  pre- 
scription acquired,  that  of  the  24th  September,  1861,  (No.  36of  reoord)  and  it 
does  not  allude  to  the  note.  ' 

"  There  must  be  an  unqualified  acknowledgment  of  the  debt  from  which  a 
promise  ,  n  be  inferred." — Chitty  on  Bills^  p.  611.  "* 

"  There  mustr  be  proof  in  writing  of  a  promise  conformable  to  the  declaration, 
an  acknowledgmeftt  from  which  the  Court  can  infer  a  promise  to  pay." — Evans 
vt.'Simon,  9  Exch.,  286. 

According  to  the  English  doctrine  the  promise  or  acknowledgment  should  have 
been  pet  up  in  the  declaration,  in  order  that  the  replication  ahoiild  aupport  tha 
declaration. 
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l.a..t,.ti«n«.-  '"'  "'-"  «-"«  Torn  the  o,H,ralion  of  the  «tHuto  of 

«'<A.n  tho  .u  yeara,  would  not  a.ail  i„  'n'.       .    ""*""'  '""*  ^^^  brought 
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i  he  chief  questions  raised  bir  ♦».:.  .  ^^ 


'^ 


.    ml 


^iul. 


il^' 


P'J'OiMlinTKroase?      '^ 


?•# 


124 


COURT  OP  QUEEN'S  BENCH,  1865. 


« 


BoKlioM, 

Bowkcr 

•lid 

Horatio  N. 
Ft'tin. 


-ttP 


\k 


As  to  the  former  question  there  has  never  existed  any  diversity  of  opinion  in  any 
of  our  courts  in  Lower  Canada  since  the  law  has  been  in  fbroc.  The  courts 
have  always  decided  it  in  the  affirmative.  Oar  statute,  ib  haaei  on  thowsame 
grounds  as  those  of  England,  France  and  America.  All  those  statutcn,  altMUgh 
expressed  in  different  words^  seem  to  presume  payment  on  the  part  of  the  debtor, 
and  have  for  their  object  the  ncce^Kity  of  clearing  away  old  debts,  which  often 
give  rise  to  tedious  litigation.  Taking  this  view  of  our  law  which,  it  is  con- 
tended, is  consistent  with  common  sense  and  justice,  it  makes  little  differenee 
what  terms  are  used  by  the  statuU?.  It  is  iA  effect  the  samO  thing  to  say,  "  that 
no  action  for  a  debt  shall  be  maintainable  uncss  commenced  within  a  certain 
period,"  and  to  say  "  that  the  debt  shall  be  held  to  be  paid  if  no  suit  is  brought 
"  within  a  certain  period  after  it  becomes  due."  Now  these  are  the  two  ways 
in  which  prcsori'ption  is  applied  to  promissory  notes,  by  the  English  Statute  and 
the  Canadian  Statute.  In  both,  the  recovery  of  the  debt  is  denied  to  the 
creditor,  and  if  either  mode  of  expression  is  to  be  considered  absolute,  the  terms 
of  the  English  statute  could  not  be  more  so,  as  it  excludes  all  right  of  action. 
Whereas  the  words  of  the  Canadian  statute  "  shall  be  held  to  be  absolutely  paid 
and  discharged^'  clearly  imply  "  shall  be  presumed  to  be  paic^"  it  does  not  deny 
the  right  of  action,  but  if  an  action  is  brought  after  the  specified  period,  the 
presumption  will  be  against  the  Plaintiff.  :  In  the  same  way  a  person  who  has 
been  absent  in  parts  unknown  for  a  certain  number  of  years,  is  heldlo  be  dead, 
although  he  may  afterwards  return  and  resume  his  rights.  The  laws  of  prescription, 
although  they  may  be  found  expedient,  have  always  been  considered  opposed  to 
justice  and  equity,  and  consequently  in  every  country  where  they  have  prevailedj 

.  their  operation  has  been  delayed  or  altogether  neutralized  by  subsequent  promises 
or  part  payment^'  of  the  debt.  This  principle  has  invariably  been  maintained 
in  England,  although  its  existence  was  not  recognized  in  any  statute  previous  to 
9  Geo.  IV.,  chap.  14.  On  reference  to  Dicarris  on  Statutes,  p.  943,  we  find  this 
view  supported— he  says:  "Sec.  3  of  this  Act"  (21  James  I.,  c.  16)  "fixes 
"  a  limitation  of  personal  actions.  In  the.,  case  of  simple  contract  debt«  the 
"  doctrine  of  the  courts  (having  for  its  object  to  enforce  a  moral  obligation)  has 
"been  that  att^cknowledgmcnt  that  tho  debt  has  not  been  paid  takes  the  case 
"out  of  the  statute."  /-; 

Also  in  Angell  on  Limitufions,  p.  210— "  The  words- of  the  statute  of 
"  James  I. 'ate  express,  that  all  actions  on  the  easei^&c,  shall  be  commenced  and 
"  sued  within  six  year§  next  after  the  cause  of  such  actions-  or  suits,  and  not 
"after.     In  every  form  of  action  but  that  of  assijujpsit,  the  construction  of 

, "  the  statute  has  been  in  unisoii  with  the  words  and  policy  of  the  law.  Thus 
"  where  the  gist  of  the  action' is  an  injury  committed,  if/  the  right  of  action  is 
"  once  barred  it  is  iniipossible  to  revive  It  -by  any  ad^misision  however  unequivocal 
"  and  positive ;  and  it  may  be  considered  as  an  uiivarying  rule,  in  the  case  of 
"  torts,  that  no  acknowledgment  will  reserve  it  from  the  express  language  of  the 
"  statute.  In  4he  action  of  assumpsit,  however,  it  is  otherwise,  and  certain 
"admissions  of  the  debt  within  six  years  have  been  adjudged  to  take  the  e£e 
"  out  pf  the  statute ;  such  admissions  being  considered  as  equivalent  to  n^ 
"  promises  made  on  the  meritorious  consideration  of- the  antecedent  liability,  ana 
ffefer&trfTordingJuww-aod  d>»tinct-<»uae-ot<ctioB.'^  '     = 
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•oquiwd  righ,  „„j„  ,1^  "".'""»»'  '»  ="  »«pre»»  rcDuncialion  of  a„ 

-  .i.ei»»cr  „f  .„,  ,„„ ,;:',::  :„„2:r""°'"""" "-  "="'  ■"'«""•  ■"*'» 

As  to  the  question  of  the  .xuflicienev  of  tl.n  «    . 
">ent  in  writin,,  there  cannot  betridil     :«  T,  '  ""'""".'  "'  "'"''''^«^«- 
interruption  is  allov^ed.  '^       '"  *'""  ""««'  »^  ^''^  principle  of 

The  appellant,  accordinc  to  hin  nwn  »j.  •    • 
note,and$40foranope„acLnt      B^r/  "^^  '"^  the  nn,ount  of  the 

150,  the  receipt  of  whTch  wT  l-edit^' '7"^*?  "''  "^"'^^'^  ''«-«'«itted 
.  payment  bBJccount  of  th:„rtl;;^"^^^^^^^  '^  the  «spo„dent  aa 

worda  of  the  letterraceo„.pa„vr^  th"  Jtr    '  "  '''"  '"®''«  *«  '*^«'  '<>  the 
in^rruption  was.     The  appTn^s;; -T^^  T^'i'^^^^^^ 
and  afterwards,  "  If  I  can  only  «e[l  2  land  A  "  '^"J'''^^'&9m ;  " 
"of  next  summer  I  shall  get  out  of  vl  di  •'     T  T^""*"  ""^*^"  '^'  ««"'» 
"He."  (meaning  another  intending  pSha«^;  .. '"  ^^'^^  T'^«^  Y,  he  says: 
•'  and  title  of  the  whole ;  I  told   him  tUtT  \  .  "*  *^^®  ^"^  -"^  "ght 

-pondent)  "  Power  of  Attorn;  toll  ill  f ""/"  "  ^'"^'""'"^  *••« 
"  the  bargain,  also  pay  the  money  ^ '  „  iM^  \^  """«*  g«  -"^  make 
"your  debt.  To  this  I  have  looked  Zl  1  *  "  ''"'  ™"'"'  ^  '««  i- 
the  «»me  letter  the  appellant  say  j!  ^     ^^  *?  ^'^  '^  y«"r  debt."    In 

"hoy  I  keplJto  answTthe  d^  ho  co  feld Td       '"  "'"^^  "^«««  "^  *•»« 
;;n.onths.     This  money  I  had  pulidTfo;7„^r'';':!r"*,*«P"«'^  «>r  three 
exceedingly  anxious^  to  get  out    f  you/debt   btt    f  r  '"  '" "  "  ^''^'^  ^  «•» 
"  property  I  shall  almost  despair  of  ever  b^LfaW   \  ^  ""   "^^^^  "^  that 

The  principle,  and  precedents  founJ  t  l„  ^  .T^  ^""•" 
lestof  the  sufficiency  of  such  ockn  wT4:ont  a  ^^^^^^^^^     ^"^^'^  *»>«  P-P«' 
^ni^c?ro»  Limitations  n  21S  „     .""^"t*  "°'*  P»'t  Payment. 

"ihejusticeofthedebtin'questioLsjL    "T  ^' ""  "  ««k«owledgment  of 
'•  to  an  implied  promise."    ^  T       "'  '"  '""«""*  '»  the  eye  of  the  law 

Chitty  on  Bilh,n.  614  savs •  "  Tf  .i/  *  • 

«a  yo.  „  c,«m,n.to,«.  .ill  per^t     r  5.°?'?""™''  P™'  •™«ei«.tl.« 
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"  plaiiHiflT'H  dcmanil;,  it  i^  not  a  just  one.  I^am  ready  to  settle  the  account  when- 
'-  ever  pluiutiff  thinks  proper  to  meet  on  the  business.  I  am  not  in  his  debt 
''  £9U,  nor  anything  lik^thut  sum.  Shall  be  happy  to  settle  the  difference  by 
'- his  meeting  me."  \  ;/ 

Dodson  vs.  ^cA'aj/.— 4  rl.  &  M.  327,  §  G-VJ"  I  can  never  be  hnppy  till  I  have 
"  puid  you ;  your  account  isVorrect.  Would  tnat  I  wcr<)  enclosing  the  amt." 
,  Gardner  \9.  McMahon — 3  Q.  B^  561.—"  lam  in  your  debt  and  will  not  avail 
"  myself  of  the  statute ;  but  we  do  not  agree  as  to  the  amount,  and  until  this  is 
"ascertained  I  can't  move  a  step  towards  giving  you  satisfaction  and  doing 
"justice  to  my  other  creditors." 

WalUr  vs.Lacey^^M.  <fe  Gr.  54  (Taylor  on  Evidence,  vol.  2,  p.  883)—"  I 
send  you  my  accounf,  leaving  a  blank  for  bulance,  and  beg  that  you  will  favour 
me  with  balance."     Taylor  on  Evidence,  vol.  2,  p.  883.     Ilarriton'$  Digett,  v. 
^.p.  1465. 

*,  At  to  the  effect  of  a  part  payment. — It  must  appear  that  payment  was  made 
on  account  of  a  larger  sum  amounting  to 'an  admission  of  a  greater  sum  being 
due  and  a  promise  to  pay  it.  It  islnot  necessary  that  the  amount  remaining  due 
should  be  ascertained.  Taylor  on^Evidence,  v.  2,^.884.  Angellon  Limita- 
tiong,  p.  961.     Walker  vs.  Butler,  25  L.  J.,  Q.  B.,  377. 

It  is  farther  to  be  remarked  that  although  the  Respondent  relied  on  these  sub- 
sequent promises  to  take  the  case  out  of  the  statute,  nevertheless  the  action  was 
properly  brought  without  reference  to  them.     This  principle  is  laid  down  in 

Chittys  Statutes,  vol.  1,  part  2,  p.  703,  note  2—"  Where  the  debt  has  been 
"  revived  by  a  gtaeral  or  unqualified  promise  or  acknowledgment  within  the  nz 
"  years,  it  is,  in,  gtincral,-«ufficient  to  declare  on  the  original  promise." — AUo, 

In  Harrison's 'Digest,  vol.  2,  p.  1471.—"  The  plaintiff  may  declare  on  the 
"  original  promise,  although  he  relies  on  a  subsequent  promise  to  take  the  q^ 
"out  of  the  Statute  of  Limitations."  Leaper  vs.  Talton,  16  East,  p.  420. 
Upton  vs.  Else,  12  JUoore,  303.      '  ' 

In  view  of  the  concurrence  of  all  authx)rities   and  precedents,  without  an 
exception  in  this  or  any  other  country  ap  to  the  principles  which  should  govern 
in  the  interpretation  ofStatutcs  of  limitation,  it  is  submitted  that  the  judgment 
,  in  the'Oourt  below  should  be  confirmed. 

,  Aylwin,  J .,(dissentiens)  :  I  cannot  concur  in  the  judgment  about  to  be 
rendered.  The  action  was  brought  to  recover  $391.66,  the^^  balance  of  a  pro- 
missory note,  and  $56.30  on  un  account,  making  in  all  $447.96.  Jlidgmeqi 
was  rendered  in  favour  of  the  plaintiff.  The  first  plea  set  up  pr^ription  against 
the  note,  which  bore  date  15th  Sept.,  1856,  the  action  being  brought  16th  July, 
1862.  The  second  plea  admitted  that  the  defendant  had  received  teeth  from 
the  plaintiff  to  the  value  of  $40,  being  trto  of  the  items  charged  under  date 
September,  1856,  and  sought  to  be  recovered ;  but  alleged  that  this  sum,  and 
certain  other  charges  in  the  account  were  o^'efpaid  by  t^e  a  iiiA>f  $50,  improperly 
credited  by  the  plaintiff  on  the  note.  The  plea  then  allied  that  the  plaintiff, 
>  as  agent  of  the  defendant,  had  agreed  ^o  get  possession  of  certain  lands  in  Lima, 
0  {  of  New  York,  under  a  power  of  attorney,  dated  some  eight  years 

previously,  but  had  failed  to  do  so ;  alleging^  also,  that  damage  had  accrued  to  thfr 
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interruption  of  pro^crimionn>,7  „«L       ,   .  ^'°"  "P"""*' answerg.     Ist  AlUs-i-      ^^wker 

.adebtodne.«.-he  .av«  the  note  «„ed  o„  t'  \T*  "'•"^"^'^'  ""-^  ^^a'  ^r  «„  h 
-a  exa,„i„„,„„  ,,  ,,,  def..„,,.r  :;:,:J';  '^  «;.^«;'«d  to  p„y.     There  had    L„ 
to  tins  effect :     Is  it  „„t  »„,«  ^h,,  yonZ'  T    ?     ^''^  ^^nd  question  wa" 
d-atoly  proeedin,  tl^e  institution  o/iL;:!:^':"*''^^--^  "''^ve'ear^  J^Z 
m  some  .,,y  or  another,  that  you  wou  ;;^rh  '  'm'"  ''''  ""^'"'^^  '«  "»d«"tand 
promissory  note?    The  defo„J.„,Cw?^^  '»  '?'""""* '''"' '"-  »"  the  said 
letter  sent  by  mo.     1  have  not  mide.nr!  r    .V"""  ''n««n  what  was  in  the 
note  since  it  was  «clc„owIed  Jd   t  Se"'"'^'''*''^^'"?^  ot  promise  to  pay  the 
•nswer,  taken  with  other  answe  s  of  t^  7'/!,"  ^""""''"-  '^^'^^  «'  "o^e     Thi 
c.ent  to  establfsh  an  acknowIedgL:n  'nhe'dehr'  'r^  *"  "^  "'"^  perfectly ;uffi!~ 
be  deeded  by  the  majority  of  tCc Lr,  that  t      '  "^  "'''''^  «"'' «»  -0"'<1 
to  he  action  ;  but.  i„  my  opinion  the  Ilk„  "V^  P'-e«c"ption  ww  a  perfect  bar 

by  the  majority  of  the^o trl Hh^lS^^t'^ '«  ?""'  *«  »>«  P— -^ 
obe^the  plain  language  3«dmeanro7th:^^^^^^  . 

own  Ideas  of  what  I  might  consider  ^„  t!j  *"'^^°*  to^substitute  my 

^  -  -'  «-  -  laV,  must  bTlr  :t^r  a*';--^2 

MoNDELKt  J Thfl  «       *•       •       ' 

a  .ote.  for  the'reco.ery  o^C "bl?  1  wl '7^ ^^  "^  ^^-^P'-.  against 
after  a  lapse  of  five  years  since  Z7?  !.         f    *"  ""*'«"  ^as  been  brought 
The  statute  L.  C.'ch.  W  "  e  3     Z  T T'f  T  ''"■^'"''  '^^  -^^  PaS 

acknow.:^::t:;:^S;rart"r^--^^^^^^ 

note     /«...,..,„,«,,^  »«r/a2(Tj    T     u*^  ^"^  *'"  ^"'""^  «J"e  on  the 
by  him  answered.  "^         '  "'^'''^"'  '"''^«  been  .submitted  to  defendant,  and 

iiiterrogntoriea  sur  f   f 

•Bocheste^  the  State  of  C^^'k'^Tr  "J'"'""'  '^  ^'-'■"^•ff'  -bo  is  of 
Prothc«.fS^,  ,ffi„,^  under  see.  fifc^S  "' n  7""*"''''^  '^^  --^  in  tbe 
««t  aside  by  the  court.  '      ^•^'  ^'  ^-  ^«»-  Statutes.-Thoy  were  ' 

Two  questions  arise: 

Ist.  Is  the  statute  c  fi4  «^i  i    .  ' 

2Dd.  The  stat..^/.  j^    c;  Q^,^       ;|.f  1,  ".T".'"°<^"eand  p«y.Mi?? 


[> 


'Seo-H  being  clear  and  precise,  could 


^■^ 


-  'i'  I 


^ 
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the  court  below  legally  set  aside  tho  interrogatories  mr  fai'ta  tt  artictei  mhieh 
were  served  at  the  prothonotary's  office  ?  •.  .    . 

It  may  also  be  added,  tliat  a  question  as  to  whether  there  is  in  fact  legal  evi- 
dence of  interruption  of  the  prescription  of  five  years  of  tl»c  note  in  r,uestionj  is 
to  bo  determined. 

Answer  to  the  first  question. 

1  am  very  much  inclined, to  say  that  our  statute  is  as  strjn.sftnt  as  the  ord 
nance  of  1510  relative  to  i-eutrg  c»mt!Mn  with  reference  to  actiQns'^brought 
for  five  years'  arrears.— Actions  wore  to  bo  dismissed  if  brought;  n6  oath  was 
required  ;  it  was  an  absolute  bar  and  so  hold.  With  regard  to  the  ordinance  of 
,  1629  for  loyert  it  was  different,  and  correctlyl  hold  to  bo  so  ;  there  was  noflUoh 
imperative  enactment  as  in  thut  of  1510.  It  was  une'fin  dc  non  recevoir,  defend- 
■  ant  pleading  prescriptions  hid  to  swear.  ,-  „ 

The  same  view  was  taken  of  the  articles  125,  126  and  137,  of  the  C<iutvm 
d*  Pari$.  AH  these  prescriitions  Were  based  upon  the  prcsumptioij^^ment' 
«nd  acted  upon  afcdor^ingly.  ,  "         f         / 

lOur  own  statute  of  1793^  rilativ^  to  promissory  notes,  was  the  only  one  which 
lijnited  the  obligations  of  defebdant  to  swear  he  had  paid,i  to  the  case  of  his  being 
called  upon  to  swear  he  had  |^id,  and  that  he  bona  fide  believed  the  note  had  ■ 
been  paid.*       -  ,    >-' 

I  therefore  would  say  that  in- the' present  case,  the  L.  C.  S.  ch.  64,  sec.  31, 
ha^  with  reepeet  to  promissory  notesythe  same  efeot-as  the  old  ordinance  of 
1510with  reipeo4>  rente*  eonitUuiJ$,  and  does  not  admit  of  a  plea,  nor  of  evi- 
dence of  interruption  de  pre$criptio%.  I  woold  go  furtlier  and  hold  that,  strictly 
■peaking,  this  Is  not  a  question  of  pVesoription  nor  of  interraption  of  presorip. 
tion,  but  merely  one  of  a  total  extindtion  of  an  indebtedness  in 'the  eye  of  the 
law.    The  note  is  to  be  so  held  to  be.ybsolutely  paid  and  discharged. 

I  am  of  opinion  that  the  Court  below  dught  not  to  have  set  aside  the  interrogato- 
ries onfaitt  tt  articles.    The  law  may  be  inconvenient  and  hard  in  its  ex^ution 
but  there  it  is,  and  the  judge  should  have  obeyed  it.    Sec.  ^  of  ch.  83  is  impe! 
rative. 

I  have  great  doubts  as  to  whether,  from  thfi  evidence,  any  court  woirid  lie 
justified  in  saying  and  deciding  that  the  aokaofwiedgments  to  pay  apply  firstly 
to  the  note,  and  whatever  balabce  might  at  t^  time  be  due  thereupon.    The  ' 
•60  paid  cover  the  $40  for  teeth  sold  to  defendli|,7     ^  " 

Whether  or  not  matters  4ittle  to  me,  oorisiderhi^ the  view  this  Court  (akes, 
M  the  law  as  above  explained. 

I  therefore  come  to  tbe  conclusion,  that  the  judgment  appealed  fritm  should 
l^  reversed,  and  that  the  action  should  by  the -judgment  of  this  court  be  dis- 
missed, and  respondent  should,  of  course;  be  condemned  to  costs  in  both  oourtff, 

Mebbpit^  J.— This  case  isoneof  great  importance ;  fer  the  question  which  it 
presents  most  ^  of  frequent  occurrence  and  may  aflFeot  interests  of  great  magnitude; 
and  I  do  not  h^tate  to  say  it,  at  first,  presented  considerable  difficulty  to  my  mind.  ^ 
Th^difficulty  I  am  now  inclined  to  attribute,  not  so  much  to  the  terms  of  the  statute 
in  question,  as^to  the  attempt  which  I  (in  common  I,  believe  with  many  others) 
have  made  to  interpret  its  provisions,  if  not  in  accordance  with  the  jddgmenti 


^^V- 
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t'enn. 


:  ^  under  the  English  St&tnta^ev.    v  ..  ~~ — '— 

prising;  b«<'«U8e,although tbeewolawiaroon  tt'  T'  "'*"  "  ''''»'''"8  «""■ 

have  the  same  objeet  in  view,  yet  tho^   e^lrr '"'^^^^  "d.  to  some  extent, 

-    to  the  belief  that  the  framers  dou;  ^^7;'!'  ^  ??  •^'^-''''^  «•  to  lead 

under  the  Enghsh  statute,  and  of   I^  wa^Tn' 2"?  f "  """''*'*'"«  ''-"•- 

wej.  neutrali^d^juis;,  ,„        ^U^  Jd  deti  '' r  ""'•^"^  "^  '''-*  '«'' 

model,  lest  the  PanadiaToopy  ringht  .har«  .^^f'T"'^  "ot  to  take  it  u  their 

We  also  knj^  that  the  eariie  1  iSonV     f '  f '''  *^"«"''''  -'K'""'- 
generallydis^provedonandt  1ft '^^^^^^^^^^^^^  aUtute  are  n.w 

meaning  even  of  the  English  statu^   ^  °"'"'^?^*^  "^  *  "»^«  6«id«  ^  the 

Jiord  BIdon,  in  Baillft  «*  «.Kk  jj    i    .  i ' 

.beenWruedVith^a^      :^^^^^^^^^^^  '•>«*  »•>•  f  tute  of  iWution.  had 

lishea  oofistruction  was  ag  Jnst t  ;1  n^  ^  •??'  '*■  "^>"*'  *»«»  ">at  th*  eatab-    " 

Hngs.,.  Shaw-said  thaTn;^;"  St;     T'''^^f^'^^.i^^U    ■ 
connequenees  that  have  res«lted,Z  wS  .1^^^  ^'^'f  »**I-  "«»  «•«  •«  th. 
preo«e  ,vords  of  the  statute  tha^  toitrnt  t„  rr'"*"-'*  '^'**'  *"  '?^'"«"  ♦^•"'e 

And  it  was  with  reference  to  this!^!T/.  ^T  '"  P'"**"^»'  «"«••+ 
r.1  view  of  the  statutes  of  llfrtL   '  ^'t'  '^""""  ^""'•''-  ""gene 

rs^--t,nowcwhen:!:::.X:^^^ 

even  in  that  ease  we  eould  not  dlS   "!  k?"  "'  ''"®*'^"^  *«  «•»*"»»»  that      , . 
earlier  English  decfisions  on  Th  s  s  Lr  'd     "?^^^  •™'"  "^  "'"'-^  "^  *« 
^r^governedby  the  provisions o^hettK  Genr'  ""rv  ''''^  '^  "''"'  ^*^'  »»>«J 
embodied  in  our  statute,  eh.  64  C  fir   of  7^' ''  ^^'  '^'''^  ha*enotlfcea 
Assuming,  then,  tfcat  we  are  to  i„t       .    ^  "^'^  '"  "•''  "»«»• 

%lisb  deeisipns  already  reJerred  otrL-"^'"^"  "*"'"•*'  '"«-?*«»'-•  «'  the 
meffeet    that  any  p,pi,,j;^^^^^^^^^^ 

'held  to  be  absolutely,p„id  and  diseCled  if  „!     .^/^  ^T^*^  ^««.  ""hall  be 

on  wuhin  five  years  next  after  the  daf  on  wh  TT'''"  ^'^"'^^'  «''"- 

"payable."  it  seems  to  me  that  *  under  ti"!         '"'.  ""*'  '^°*"'  '^"*  •««* 

.c  ualpayment  of  part  of  the  note  "uS  «„  ^^^r^T'  ^'^  ^'''^  '"-'  P™of  of  the 

note  became  due,  oughtnot  to  be  cons^oTl'        .        "  ^'"'  *™'«  *«>«  time  the        ' 

'^the  statute,  o.nsmilitatingt;t^^^^^^^  ' 

twry.  tW  effect  ofsuch  evidence  as  fJ^T'^'^"'^"^''"*-     On  the  Con- 

1H«itiveprooftoth,st„tutoryp^^^^^^^^^^ 

note,  the  presumption  appears  fe  ^101:^  T"^'  '''^  """'"de^  of  the  - 
been  made.         .       •  \  "^"'^  *^  ™«  to  be  greatly  the  same  as  if  no^roof  had 


^ywis,  Btatutea,  page  236.  Note  1. 
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In  lika  manner  an  acknowledgment  of  tho  debt,  or  a  promise  to  pay  it,  within 
fire  years  from  the  time  the  note  bcoanio  due  cannot,  as  to  tho  question  of  pre- 
scription, huve  any  greater  effect  than  ought  to  be  given  to  a  payment  on  account ; 
^  for,  by  a  paynient  on  account,  is  meant  not  the  mere  payment  of  a  sum  of  money, 
but  the  payment  of  a$mullfr  sun^  on  account  of  a  greater  sum  due  from  the  per- 
son making  tho  payment  to  him  to  whom  it  is  made. — 2nd  Taylor  on  ovidenou 
page  884,  No.  902:.  A  ^payment  on  account  tlierelbro  includes,  in  effect,  dn 
acknowlcdgmeiH  of  a  Bubsisjiog  debt—and  if  ad  at'k,nowl()dgmg)it'of  a  debt,  whicfi 
accouipunic»1i  piiyment,  is  insufiBcient  t9  prevent  the  opcrafion  of  the  statute, 
an  ac^uOnTlcdgwent  of  the  debt,  unaccompanied  i)y  a  pymeut,' cannot  have  any  - 

fater  effect.  The  sume  reasoning  extends  to  f  romises  to^ay;  mndt^iivithin  tho. 
five  ytrars— for  where  there  is  anXujoqualifiod  admission  of  u  subsisting  liability;. 
the  law  will  infer  a  promise, to  pay»§  In  a  word,  a  payment  on. account  involves, 
an  acknowledgment  of  the  debt ;  arid  from  such  an. acknowledgment  of  the  debt, 
the  law  implies  a  promise  to  pay— art^  therefore  i^hatcvcr  is  the  rule  with  respect 
to  paymbnts  on  account,  must  also  bo\the  rule  with  respect  to  acknowledgments 
and  promises  made  within  the  five  years  Irom  the^noto  becoming  "due. 

A»l  have  already  observed,  the  fact  of  the  maker  of  a  note  liavingipaid  a  sura 
on  account  of  it,  say  a  year  after  it  became  due,  docs  not  in*any  decree  tend  to 
weaken  the  statutory  presuujption  tliat  t^o  whole  of  the  note  was  paid  within 
the  five  years;  anti)  in  like  manner,  if  the  maker  of  the  n()te'in  the  case 
supposed,  when  lie  made  the  payment  on  account,  expressly  promised  to  pay  the 
balance,  the  making  of  the  promise  would  have  no  tendency  ^to  show  that  he  did 
not  pay  the  balance  of  tho  note  >^ithin  the  remainder^  of  the  five  years. 

The  respondent  wishes  us  to  interpret  the  statute;- as  if  the  words  declaring 
Jhat  a  promissory  note  "jjhall  be  hel4  to  be  absolutely  paid  and 'discharged  if  no 
"  suit  or  action  be  brou<;ht  thereon  within  five  years,  &c.;"  were,  followed  by  a 
proviso  to  the  e^Tect,  "  that  if  it  appears  th^t  any  part  of  such*  note  were  paid 
*'  within  the  said  period  of  five  years,  then  the  suid  pote  shall  not  be  held  to  be 
"  paid  and  d^chiirged  as  to  the  remainder."  -But  the'law  contains  no  such  pro- 
viso; nor  could  such  a  proviso  have  been  embodied  ni  it  without  rendering  it ' 
absurd  ;''and  yet  we  arcin  effect  called  upon  to  interpret  ^he  law,  as  if  that  pro- 
tTibo  formed  a  part  of  it.  It. has  also  been  contended  that ^l  would  be  unreason- 
able to  say  that  payment  of  any  part  of  the  principal  or  intei^t  of  a  debt  will 
suffice  to  prevent  the  prescription  of  six  yeaft  established  by  our  s^latute,  chapter 
67,  C.  S.  L.  C,  and  yet  to  hold  that  a  like  payment  will  not  interrupt  the  pre- 
scription of  five  years  efetablishedF  by  chapter  6i,  of  the  same  statutes.  Bltt^ there 
^is  the  same  objfection  to  ojir  attempting  to  interpret  the  prescription  established 
by  chapter  C4  of  the  C.  S.  L.  C,  by  chapter  67  of  the  same  statutes,  that  thertv^ 
is  to  any  attempt  to  interpret  the  chapter  64,  by  the  English  statute  of  limita- 
tions— that  objection  being  simply  that  the  terms  in  Mfhich  the  two  laws  are 
framed  are  so  essentially  different,  as  to  make  it  impossible  to  interpret  the  one 
by  the  other — moreover,  in  addition  tp  the  diffeience  between  the  enacting  clauses ' 


'§   Cbitty  on  Bills,  page  614. 
co.unael  for  respondent. 


Aogell  on  , limitation^  page  218.   Edition  cited  by 
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of  the  tiro  colonial  8Utu»i»  »i.    t     ~, ' 

to  which  thcj  have  not  thought  fit  J^  ^T      ''"^'''''''^  P"^°'«''«-  on  account      '*S" 
^tabl«hod  by  the  chapter  64  ^^  '"^J^*  »''°  P^-O'-Ption  of  five7e««    "''r^''- 

.  ^r.f-  ^-^  'he  operation  of  tti     tlfc    a]'  """''^  ^""^'«  ^«  ""'"^^  ^  " 

• .  f  7^,  ''^r  J^  "'"^  '^ntin^  of  the  danl  of    ?  "^»*"»''»»«  "ffords  additional 
judicial  interpretation.     ^      .  "^'"^  "'^  attor^ptiny  td  modify,  a  statute  bjf 

'    "r^^^Kt^e  :^^  e...  of  o..r...,  .e  can^       ^ 

action  waa  brought  thereon  w'4in  fit  v.      ^       ""'^  di-^chur^ed,  a,s  nd  suit  or         ' 
cameduc  and  papbie.  ;     ^'"  ^'"'^  "l"^^  "ft"'  «-  J-'-y  on^^bich  it  C  ^         '     . 

Jh«n,e    by  the  Canadian  code,  i  .J  [Z  ll  1"  "'^"'  '"'^  ^--  '»"*-«"7  '    "       . 

I'^.slature,  and  therefore  the'judg.  ^  Dow  ft  T"'''  ''"  «""^''^"  «''  «.o      ^  ' 

solving  queBtiotfs-of  prescription  U.  "'"'"'^  *"'"''«-'  ^^'--^o  ««  «  -uide  i^ 

af-r  our  code  shall  L::C„?;V::""«°^^^'^^^^ 

«ve^a.ne,t;rri;::i::;:s;-:t'"«^»^'''o.aiunot^^      * 

considering,  that  in  conse<,uenc  t  W  l^  ^  '  **""'"*'  ^"^  ""*  ^y>^^  i  and 
rtj^KiMtheaL^ter^^tyt-^^^ 


-^ea.dn^.ded;;;::;:;r:::  ;^^^^^^^ 

;  a^o  .  ai^he.«.e  th.  in  the  ::!  "21  ' '1:^-^1  P»^^  -^  ^i^^ 


„!.        ,     kJr        '  "'""  "a'a  note  must  fw.  i.«i  I  *    l      .    """«•"  oucn  case 

charged,  alTtherefore  th«t  in  the  sTd  ind  . '  ^'  "'''"'"^^'j^  P^'^  «"d  di^: 
apF  lanfto  pay  to  the  respond  ,u  the  am  ^T^'"  '"^  ^"^  ««  "  condemns  the 
-tain  in^rest  and  costs,  Z^l  o  ' Xh  "^  ^"^  ^'^  P^o--ory  note  wiJ, 
and  proceeding  to  render  the  judgment  whK?.T:''"^""«  ''''''''  &«.&«•. 
rendered  in  the  premises,  dothSZ/h  ''''"""■•'  ^'^'^'^  o"gbt  fo  have 

for  theamount  of  thesaii  promt;  rnl^rr"  ""'  '^^"""^  oi-thc'respond  n 
aod  adjudged  that^tb.  respo'derd  Xt  t"h   TT'  ^k  '  '"' "'''  '*  '-'^J-J 
.     -  •  irf^""PP""""t'''s  costs  in  this  Court" 

A.  c.  m  ^.w,„,  for  ap^,  J^'*'""'?^'  ^^^-«  •'Clow  in  pa..  „veS 

J^;^'''^^''-'^-Vfbrrc^„dent 

(hA.  s.) 

fRKPO«T«B's-  XOTIS  1      Till.      ♦    .  ^ 
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MONTItKAL,  !)  DKCKilHRK  18«5.    - 
Frinn  tin  St(inrior  Court,  Pintrirl  of  Moiitrrnh 
i'lnnm  Ayi.win,  J.,  Mkukpitii,  J 

^  N't),  mo. 


1)111  MMOND,  J.,  Ct  MONOEI.ET,  J. 


( I>f/tnJanl  in  Court  Mow,) 

A PMBLLANT  : 


ANri 


OAMACIIK, 

«  .         .  (I'laiHtif  in  Court  Mow,) 

i  RiKPONIIENT. 

Jl'IMiK  :— Quo  rouVV<i>r  ik'A  ttrolt  i|u'i  In  valeiir  d'un  mf«ur»KC  nlmplc  iIm  outi«km  ROtlilques  par  lul 
IklUi  uni)«gllKvi>t  iiuntluiloubli* ;  n'yayaiit  aucunr  lol  niunagecoBitaMil  Tapput  d«a«lt« 
pr(!t<>ntion.  j  • 

Lo  mari  do  In  dcmnndcrcsHe  par  reprise  d'inntance,  savoir:  feu  Loaiif  B^dard^ 
vail  po^fSuivi  pour  la  Valcur  de  certains  ouvrago  allSgu6s  p^r  lui  avoir  it/6 
faits  dr fogiiao  de  St.  Alexandre. 

rlid  4ue»tion  principale  noulevec  devnnt  la  coar  d'appel  ^tait  do  savoir  si  le 
dctnandour  ottiit  bicn  fondt^  4  roalamer  la  valeur  d'un  .mcsurage  double  des 
ouvragcs  gothiques  qu'il  ullt5u;uait  avoir  faita  a  cettc  <<glise.  , 

Le  jugenient  dc  lu  cour  infi^rieurc  avait  accords  ce  mcsurage  double  ^t  ^toit 
motive  commcRuit;  Tlio  court  having  heard  the  parties  by  their  ooiinsel  npon 
the  merits  of  this  cause,  examined  the  proceedings  and  proof  of  recOrd,  and 
having  deliberated  thereon ;  considering  that  the  defendant  hath  not  oiitablished 
by  legal  and  sufficient  qvidence  the  inaterial  averments  of  his  plea,  in  this  cause 
fyled,  doth  dismiss  said  plea,  and,  proceeding  to  adjudicate  upon  the  Werits  of  the 
plaintiff's  action  and  dtmaniU,  seeing  that  the  plaintiff  hath  proved  ^y  conelusive 
evidenoe  the  essential  allegations  of  his  declaration,  the  court  doth  Maintain  said 
action  and  deinande,  and.doth  adjudge  the  defendant  to  pay  and/satisfy  to  the 
plaintiff /Ml/*  reprise  d'instance,  the  sum  of  sixty-one  pounds  seve^  shillings  and 
seven  pence  current  money  of  the  Province.of  Canada,  balance  due  upon  a  larger 
sym  for  the  price  and  value  of  work  done  and  materials  provided  for  the>  same 
by  the  said  plaintiff  for  the  said  defendant  at  his  request  as  Inentioned  in  the 
declaration  in  bis  cause ;  with  interest  upon  the  said  sum  of/ sixty-one  pounds 
seven  shillings  and  seven  pence  from  the  twenty-second  do^  of  October,  one 
thousand  eight  hundred  and  sixty-one,  date  of  .service  of  process,  until  actual 
payment  of  the  costs  of  suit : 

Ge  jugement  fut  infirmc  par  la  cour  d'appel  pour  Ics  motifs  qui  sont  d^duits 
dans  son  jugemept  qui  est  comme  suit : 

La  cour  apres  avoir  entendu  les  parties  par  Icurs  avocuts/sur  le  merite,  examine 
le  dossier  de  la  procedure  en  cour  de  premiere  instance,  ^es  griefs  d'appel  et  les 
reponses  a  iceux,  et  sur  le  tout  mfirement  dclibcrc : 

Considerant  que  I'appelant  dcfendeur  en  cour  de  premtdre  instance  ne  doit  rien 
ii  la  demanderesse  par  reprise  d'instande,  I'intimee,  atten4a  qua  fea  Louis  B^diard, 
son  ^poux  demandeur  en  la  cour  de  premidre  instance,  aivait  ^t^  dte  antnt  Tinsti- 
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I     Am  apoicn  oours  p,r  «h«auo  mm,,  .„        "°  °"  f ""' ''  "l™r.  qu-i  viDm.,ix 

f  "l.ditjus.m.al.    K,  pS.nti  i.d    I'^'i  """■  '""""»  "  "•«'  •" 
I.  ~.r  d.  pr.„i4„  i„,tan.    1 .7.  "  '!.'*r°'  '""■•"'"i'  '«'  ""-dro 

d««.  p.,  .p™  dCnt"  n.:r  '::„:i  tr^:'™ "  *"  -•"•"■ 

It  d.  oMle  oour.    Et  il  .,>  »,d„ '„/        ,    ,     .  *  ""^  *>  ?">»"«"  in««no. 

iiouw  i?,carrf,  avooat  d«  l'intim<$,  .  . 

(P.  R.  t.) 

^  SUPERIOB  COURT. 

•   M0NTREAL,,31.t  MARCH,  1866.  ' 

.  <^ora»»  Badqley,  J. 

j'  ^^*"n  y».  Guertin  et  al 
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siTKiiiori  COURT,  imn. 


Owrtin  «i 


|8  per  MMIO  fr.  luoiiHiirod  an  tliorond-wny.  Hiixfcrtoik  tho  (Umxrnvm  (hrnuKh  the 
•1.  lots,  p<iint«'<l  out  the  trooii  to  bj  ctit,  and  mnl^  'l'liv.<ry,  n-t  fur  nsin-'tunt  dolivcry 
coulil  bo  I'liailii  to  tho  CfwgroviM  .  t\m  U  prov<iil.  Thu  nroa  of  tho  hitM  waa  25(J 
tervf,  an  [wr  /ntWt-v,rl>iil.  -On  ihi.'  hi  N.iv.  loliowiiij,'.  tho  (Vm;jro»o»»  aui}!n 
thoirri^ht  nml  purohnx*  tn  th  •  Pi.iintiff,  W.  M.  H mKll,  l»y  >vriit"non;;>iKcmoni, 
r)r  tho  conf-i-loriilion  thor.in  «'^t  Tirlli.  on  I  on  »h"  7th  N  »v,  Hnttir,  in  o  inniiUrn- 
tlon  of  his  siii<i  nth  to  tho  tJovrovos  of  21-it*.liily,  iiml  rif  tli<'ir  ttMi«nmont  to 
said  HuNm-ll,  oonflrnis  to,  Hu-hoI1  und  hJN  oiiiiiloyuo-t  thcrijrht  nnd  prrporty  in  tho 
timber  sold,  and  nsi^ijjiis  t»  Ku-woll  tho  ri.-Iit  of  .•nttiii;,'llio  miid  wliito  pin*  tlmbar 
off  those  lot»,  until  tho  ht  M  iy,.iSli5,  u-il  IlitHsull  bindi  hiaHelf  to  Baxter  t.) 
fulfil  tho Cos;^rovos'  en;^ii;i'niiMit  to  him.  Tiiese pni^ignnionti are  iu  writing,  oigned 
by  tlie  partioH,  Buxter  und  Ifu^wll  Lot  No.  21  hnd  boon  purchased  by  Thomii 
Baxter  himself,  in  18(5.4.  Tho  W  ^  of  22  was  bought  by  hiiu  in  the  name  of 
JdUies  liaxtcr,  his  brother,  who  has  always  lived  in  Scotland.  Lioenoe  to  cut 
timber  wiw  ^'nint«d  ou,  W  »  tho  22iid  Dec,  1HC4.  and  trHn«ferrcd  by  Thonias 
Baxter,  tlio  real  ho!  |..t  and  liocntiato,  to  the  Tlaintiff,  tho  23rd  Dooomber.  The 
s^Plnintiff'M  doinand  for  tiio  timbor  soiiorl  rests  upon  those  titles.  Defendants 
objyt,  that  on  tho  21^  O.-t.,  I^'U,  by  birgain  andsile,  made  with  said  Thomas 
Baxter,  tho  mma  white  pino  tiiiiher  was  purchased  by  Ouertiii,  one  of  the  defert-  , 
dants,  that  tho  lots  wore  soon  iiHcr  entered  upon  by  him,  and  tho  timber  began 
to  bo  eut  down,  and  tlmt  the  lumber  so  made  belongs  to  him.  Now  the  proof 
shewrj  that  210  tree*  wore  out  <lowii,  (Pridham,  the  defendant's  foreman,  says 
over  200  ;  j-Vrrand,  having  m  nfcod  and  counted,  says  67  on  Lot  21, 143 on  Lot 
22,  making  in  all  21(1.)  That  the  timber  was  very  vuluabje,  being  the  first  cut 
over  tIic.«o  lots  ;  that  the  average  was  70  ffiet,  and  that  such  tiinbcr  was  worth 
tS  per  tree.     (  Viife  evidence  of  Pridhaiii— Cooke.) 

It  is  a  quo!,tion  of  right  in  the  timber,  mixed  up  with  possession.  There  is 
nrt  ddubt  of  the  sale  to  the  Cosgfoves,  with  transfer  to  plaintiff,  and  Baxter's 
ackoowlodgmont,  nor  of  the  sale  to  Onertin.  Both  sales  were  made  by  the  same 
persojij'biit  with  this  distinction,  that  Guertin  fully  knew,  at  the  time  of  hit  agree- 
.  ment  with  Baxter,  of  the  previous  sale  to  tho  Cosgroves,  and  that  ho  only  finally 
succeeded  in  overcoming  Baxter's  repugnance  to  sell  to  him  also,  by  prevailing 
upon  himjo  believe  that  tfiP  purchase  of  the  Cosgroves  was  not  valid,  becawise  no 
I  earnest  had  been  paid,  and  by  himself  pay  ing  ten  shillings  as  earnest,  an^mpst  espe- 
cially, by  pledging  his  responsibility  to  stand  between  the  Co.sgrove8  and  Baxter. 
This  feature  presents  what  Guertin  considered  a  profitable  dodge ;  but  which  is 
truly  characterized  as  a  fraud  to  cheat  the  Cosgroves,  and  the  plaintiff, as  aaaigDce, 
of  their  rights.  It  is  Irue,  tho  Cosgroves  were  to  cut  the  timbfer"'iB  Novem- 
ber, but  before  they  had  begun  to 'do  so,  Quertin,  late  in  November,  "began  to 
eut  d(fwn  the  trees,  and  had  out  twenty  of  them  when  the  plaintiff  iaterraptd 
him,  and  forbade  his'cutting  more.  GuMia  wilfully  put  aside  the  objection,  and 
continued  the  work.  Through  his  foreman,.,aiid  by  himself  personally,  he  knew 
of  the  rights  of  plaintiffin  the  timber ;  but4ie  continued  to  eut  whilst  the  plain- 
tiff, as  tho. wood  was  cut,  marked  it  with  his  own  marks.  The  timber  having 
been  floated  down  to  the  mouth  of  the  Oatineau,  the  plaintiff'  endeavoured  to 
make  it  up  into  n  ruft;  hiit  defandiint  fiircibly  took  it  all,  aaixaftii^d  ithimsfilf; 
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■nd  upon  pUintiffiolilnir  tho  timbar   h-       7~7~~" ' ' 

Court,  .t  A,I.e,  tho  mTJ^^  t'J^^J'll  of  rev.„dioation  fron.  ^uporlo,       k..W. 

•ba  Upper  0,„„d.  .1.  o«  ofltr Ld?; -""";"?  '' '""""  ^'"'  "^^  <>"«""  '" 

.  writ  of  r„ondlo.tian,  ,„„od  out  of  2  w      ^'^"''^  *"  '*""  "»"«'.  ""d^r    ' 
hM  boon  .tt.ohod,^d  for  whJoh  th!/ p    ^    ^     '  ^"'"*'  ^J'  "'''''''  "•«  timber 
^  Under  the-e  oi^t u  11  It,  jf  ^ k*""*  '""'' «^'""  '"»  -•"'~<'  --«4  \ 

P"d  for  when  the  manufactured  lIlTr  ,1"  .       "^"-'doration  wa«  onl,  to  be 

b.rg.in  between  then,  and  Uaxter  "m  JIiTT^  *'  '''*  ''''"^-'^W **»•-" 

earneat  luoney  to  mke  it  good,  or  be'C  h?  !     "^  perfcet,  and  required  no 
wth  it.     Uuertin,  tho  ^CiZ^'^TZ  T"'  »'«''' '»'^'"'-»«i"«.-tisfled 
wUb  it.     It  p^eded  hi.  Igedt"irr.nd    ";.""''  ""*  '^"^  -'«'«'^«     ' 
0  h.a  J  beeauae.  having  «„d  l.hTZ;o;ea  B^"t       .  T''^'  '""  P™^^'«We     . 
hio.    Beaide,  thia,  bia  purehaae  wa-r  ^'     ?^'  P''""'^  oould  not  aell  to 
upon  the  Coagrovca.     Buf  OueTin  la  he     "     '  "'  'ok-wledged  fr.„d 

w.th  theWovea,  and  pointed-r,,  th  L     ,?  th""";  .""* '""""f  "'•  '«»'  " 
Ibe  poB«,««io„  that  could  be  glTen  of   h!       .    ^      "''^  *"*"  »"'1^^»^«  "H 
thereby  the  X'oagrovea  had  both  thJe  ll  '"'^'"^  "••"■«'  '»  '""""w-l  that 

both  had  posaeaaion,  aj„,  the  ^IC'^rarr  ,   ''"^  '*  ''  ^'^'^''  '^' 
muat  go  back  to  tho  titles  aa  i„dt.?         .       '  *'"''*'  '"«  'li^beH.  ?     i,>e 
.ndbeat,   Thcy"had  first  tie   andThT;  *"*"?'''  ^^^^-^waa  the  fi: 
«aertin'a  aubaequent  title  ol^^^^^  '""*  ''«"«°  '''«  fi"t  po«««ion 

occurred  i'n  France,  ^^portod  1^00^;  ^^^  «,?  P™^"''  °''"-  '»"•«"•    A  Caae 
ladies'  Mi«kio»ary  aold  to  U«m^„  A     .;  K    ''u    '  ""'"^^'ing  similar  to  this.  The 

•Pairo,  3..mS  acres  of  wood      Thi«  t!''^"'"^ '''''■ '""  '"*^  Z"--'''  oi'  &  Bru 
ond  reiristeted      Ti   •  ''""  '■'"'"°«'^  '"to  Notarial  AoJ  29  «         • 

u  regisieted.     J  heir  agent  on  1 1  Bruriiair-  .„ij  .l  '       ^i-umaire 

wh.cVwaa4gai,^registered,  but  aubsoTuent  .1  ♦t    ?'  """'  '°^  *«  Thomas,      ' 
WODb%u,liin'r<%ho„,as;nt.red"aLr^*'*^/^™*-     About  the  end  of  the 
ThenM.pan^Us,uin  &  Lefobv^auei  1  .'";"•'  ^^'^^»  '^  -««  /-^^      " 
--/.^H^./...o„,.,„,ii,„;„7'"^7 ''"^-    "'f '":'''  *<>^Si^Thon.aa repHes  «» 

boj  fell  back  upon  their    endorTh^aZt'^  l>^        ' 

This  thej  had  a  right  to  do  ly  law      tI     "     "  ^  ""''*^^*'"'«-  7 
oje,  and  the  property  to  theothfr    thereLirWar"""'  '"'T^'-"  »« 
ftll  back  upon  tho  titles,  to  detern,  netowh  !h  If  »K  ""^T^  ^''  '^'  ^"^  to      . 
'""•.,  the  poaseasion  had  been  transmitted  IT.     ""'  ^^  '^'  ""«»  *«  ««rfic«- 
•-sferrea  their  rights  and^ptl^  ^ t'^^;^  ^  ,^^^^^^  having 

to  Thomas  a  po..,e«8ion  already  transferred  to  thl   fj"'^'^^''' ««»«  "ot  transfer 
«q«-it.     Th.tU«,uin4/4,;;"reltt^^^"^^^ 
tb. actual  possession,  or  ratberihe  rmto^l^ll"'^^^^ 
Hu  tihua  iiidifereir*"**— *'-~^    ■  ^  ^  ^"*  "*'  "'"  '"  "'         ■   - 


'■-■^"^^^^;^;;:nr:>:rrj?:c.: 
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llw  otb^  i  that  that  fkot  Kaw  htm  no  rlRht,  ind  onlj  aaui^th««  oth«n  •  irrmhU 

•nd  wai\«  tronpoM  on  hi*  part,     Wonmer,  that  'rii..„,\waii  without  titl«' 

bfcAn«yU\wM  aub*'.,uf  nt  to  that  of  th«  othora.     "  lU  ^i,tn,\j„ul*  6u  «n  «,«! 

»nrnai^l /,tmltait  toHJ»ur»,  ,,unnt  A  In  ,H,uf»ion  ,euL^tnt,  »>SutermiHer  Mr 

tfluiquia  h  litre, ,lu,  u,,i,a,;:nt:'  Thin  judKim-nt,  which  waa  by  aVfl*-./^  »wi« 

whoao  junadiotion  waa  li.nitod  to  poi,«..Hi«n,.wiui  oonflriucd  on  uppoal,  „yl  ,„,i„' 

ta.nod   en  Cour  U.    CmnUon   by   Antt.     Now  in    thia  eau»o  the  d«?fondant 

AI..iHon,  who  wai.  tho  aupplior,  and  waa  Connootod  with  Ouortin  in  the  tran* 

notion,  know  nil  about  tliia  matter  aa  wull  hh  (Ju«rtin,  and  wan  manifcatly  .  par- 

tloipator  with  (;uortin  in   tho  treap,iwi,  nnd  waa  aa  guilty  as  (iuortia  himacir. 

It  is  provod  that  tho  Co««rovob'  written  aKrceinont  waa  loat,    and,  thoroforo 

•eoondary  ovidonoo  woa  admitted  to  ONtubliHli  it,  and  tho  plaintiff  introduced  the 

appiioati.m  for  tho  adniia^ion  of  that  aeoondary  ovidenoo  by  hia  own  affidavit,  aUt- 

iDg  the  loM.    Tho  delendants  have  moved  to  reject  tho  affidavit,  but  their  motioo 

niuat  bo  rojeotod*     Derenthinm  have  also  moved  to  reject  certain  portion*  of  the 

teatimony  of  Baiter,  which  rofera  to   tho  purchaae  of  the  Coagrovoa  from  him 

beoauaa  tho  original  agreement  waa  not  produced ;  but  that  motion  muat  alio 

ha  rojeotod,  eioept  in  ao  far  aa  it  appliea  to  that  part  of  Chamborlin'a  ovidanoe 

which  is  objected  to  aa  hearaay. 

The  judKmcnt  ia  in  favour  of  plaintiff;  deolarinj,'  good  and  maintaiping  the 
$ai$it  revendieation  for  the  210  pieces,  and  condemning  defondanta  and  their 
Bureties  to  deliver  them  up,  or  pay  the  value,  $630,  with  intoroat  «nd  ooaU  of 
■uit. 

-     '.      .  Judgment  for  plaintiff, 

Ptrktnt  de  Slephent,  for  plaintiff. 

Moreau,  Ouifnet  dh  ChapUau,  for  defendants. 


/ 


COUR  SUPERIBURB. 
En  Revision. 

MONTREAL,  31  MAHS  1686. 

Coram  Smitb,  J„  BBBTHEtoT,  J,,  Monk,  A.  J. 

i  No.  2(M0. 

Duvemm  et  al.  ▼«.  la  Corporatim  de  la  paroiue  St.  Barthtlemy. 

3vn.-<lw  dMi  let  MUiMapptlabiM  i  la  oour  d«  olrauit,  II  n'Mt  pat  n«<MMiUre  d«  donner  aTlt  d« 
.!•  eomptnitlon.  .  < 

Qu'unjuge.  enohunbre,  n'spwdajuriidletion  pour  njetcrda  la  procedure  one  eomparatioa 
irrtgulMreniegt  «!*«, 

Qu'une  (bto  la  «onipawtion  du  d<lland«ur  nyua  par  le  groffler,  II  n^  peut  pliu  «tn>  orooMi  t 
,   jugMnent  en  Tacanoe.  ••     .  ••  v" 

Cette  action  futrapport<$ele  31  juillet  1865.  M  T 

Le  1  aeptembre  suivant  la  defi^nderesae  a  oomparu  sans  donner  avisde  oetta 
oompanitton  4  Tavooat  des  demandeurs.  Le  6  aeptembre  Ics  demandeurs  pr<- 
sentirent  une  roquete  a  son  lionneur  le  juge  assistant  Monk,  en  ohambn, 
danumdant  la  rejet  de  la  comparution  dela  d^fenderesse.  Auoun  avis  de  oette 
reqndt*  na  fut  donnd  auz  avooata  qui  avaient  signd  la  compamtion. 


: 

# 

■-MFidetbv  uassliruwiTVint  torporatlon  or QuebMlfil'ppeal.   "  -". 

■v             •                          -^         —                 'j^' 

JL^^    ^. 



*                                     -.-=■,                ■#?" 
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_JC0UR  flferri^aiKURl.  1866.  ,3^ 

L«  niAinc  Jour  Im  oonclmiona  da  ta  M^Ati  ''"'        ' 
ln«ri»,nt  pour  j««„„,e„,  „„  ,.,„„^^  o«3.,  J.!"."*  '^"''^  "'  '•"  •'•""•"•'•"'"•  o-'-^r  -  -. 

^I-d.r.aor^,.,,,  ,  ,,^  ^„,  r.W.lo„L  ,^,,„,,„^,.,  p.,/'  "-^'' 
liM  doniAndcurH  Amht  rl'nli^.  i  ■    *      \ 

(>ctte  motion  Tut  rai«t^l «»  i.  ^  * 

.«cun  .i.t«t  ,ul  e,iKo„lt  ,u'«,m  dlo^rtJ,!'    rjlfiS'*  "t  """''""  "' 
l«  oour  do  oirouit.     Qu'oo  8uniK«n...       Wr"?"""  '«t  donn<i  dann  loa  onu«ig  do 

«mparutio„  uoo  foi.  ontrdo.  ,c  ^        t i'  T'"'  '^T^''     ''"  ^"«  '^        '       ^    ^ 
m.nco  oomme  d.n.  u„o  cauao  par  d^SfuutTuSv  "^      '7  ""  J"«'"""'»  «" 
r^guIiAroment  rojoWo  du  dowler  ^    ^       "^  ''"*  **  ««™P«™«on  fat 

''bytheirr^apccri::!:^:^^^^^ 

"  of  Mootrearon  the  ^J'ZltZ^"'  ""'H  '"  "•"  ^'•"'"'»  ^'«"«        • 
,  "ri.ty-fivo.  having  „x„„wlrSr„d'rii-"""'"^ 
"  maturely  deliboLd.  CoosiJ^nT!^  ?*  S'^'^K^  ^'^  '"  '^i-  o«uao  and  ^ 

•'t%didO,ethoira,.„ra:e:L^^^^^^^  , 

"  oxiHta  no  law  to oom^  the  suid  dolZ.lZ        '  '"^.°«"«'<««''"«  «'«'  there    ,- 
"  to  the  plaintiff  in  the'^Court  below  „„dh„tlf^"  T'°"  "''  ""•"'  '*P'^""'«'    ' 
".«oh  appearance,  and  that  |he  tpp  ie^ion   t„    ^      "f "''  *""  '^""'^  ^  •»»'«« 
':  "%••  »nd  void,  and  mmlXlTJiQ:^^    T"."''  "P'"*""*  -' 
"  to  reject  the  «aid  aimaranc,      n    k  j  T  ®"  """^  °<*  ««thority  i„  1», 

"ooftti.  against  the  .^.id^laiutiffH."  '  "' "«""«th  Soptomber,  18(J6,  with 

''•  t/-  ^  tfAf',  conscil. 
DorH^m  et  Dotion,  pour  la  dt^fenderesae 
(V.  p.  w.  D.)  •  ^"^^ 

1  ■'■      ■■"■■,  '.     " ■ -^ — 

ilONTRKAL  30  MAI  1868.        ^ 


"1' 
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W  '  Coram  Badolbv,  J.  ,^ 

No.  2363.  ' 

JBW^-Qtt'Uyaltea  ^'9naultWB.Bapenan.  >• 


^      "ira  ««Mer  et  annuler  Je  mariago  ^«  na  fiUe 
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n. 
UaiieiBM. 


"r- 


1 


n-: 


* 


mineure  avec  l0  d^fendcur;   poursuivit    le  ddfendeur  en   nullitd  de  manage  et 
al%ua  &  I'appui  de  sa  demande,   que  le  dtffendeur   est  un  aveoturier  Stranger 

jft'ayant  auoune  religioD   et  n'ayant  mOnw  jamais  ^t6  baptist  et  inalgrd  les 

protestations  et  rt^sistances  de  sa  fille  mineure  ct  tandis  qu'elle  6tait  dloign^e  et 
hors  de  la  protection  do  son  p^re,  le  ddfcndeur,  taut  par  ses  solicitations  ijap 
par  0C8  menaces  et  par  dol,  fraudcs  et  artifices  la  for^a  A  oonsentir  &  I'dpouser  l« 
24  de  dtWnibro  18(i3,  devant  un  ministre  proteatant,  suivant  les  rites  4o 
I'dgliTCprotestante,  hors  la  connaiasanco  et  oontre  la  volenti  et  coiisontcmont  i^" 
son  pt^re  et  sur  presentation  tl'uno  liconco  de  maria,a;o  frauduleusement  obtenuo 
par  le  d(5fenJeur  ct  dans  laquelle,  ello  otiiit  nomniea  et  dosigndo  sous  de  faui 
noms.  Qu'imm<?(liatement  apros  cc  niuriago,  la  fille  inincur  du  demandeur  se 
fit  ramener  cliez  son  pore  oil  ello  a  toujours  veou  depuis.  Qu'il  y  avait  entre  Ic 
ddfcndeur  en  sa  quality  d'iiijidele''et  la  fille  mineure  du  demandeur  oatholique 
Romaine,  un  cmpGuhement  dirimant  qui  n'a  jamais  dtd  love  par  auciwe  dispense 
des  Sup<<ricur3  ecofcsiasti(juea.  Le  demandeur  par  ses  conclusions'concluait  a 
la  nullitd  de  ce  iiuri»<;o  s^. 

Le  defcndcur  fit  defuut.  \     * 

II  f'ut  prouve  Jmr  Measire  F.ibro,  Cliannino  de  la  Ciithedrale  de  Montreal,  que 

le  defendeurlui  avait  declare  "qVil  n'avait  aucune  religion  "  et  que  lo  ddfefl- 

deuriltait  convaincu  qtt'il  n'aviut  jpas  6t6  feaptisd.     if  fut  prouve  par  le  mome 

tdmoin,  que  le  rapt  forme  un  emp6|chement  dirimant  et  de  plus  que  "  rempeohe- 

.  "  ment  de  disparite  de  culte  est  cdlui  qui  consiste  dans  le  mariage  d'un  fiddle 
"  avec  une  infidolc  ou  d'nnc   pcfr^nne  baptisoc   avcc  une  pcrsonne  qui  ne  Test , 

'"  pas,  c'cst  encore  un  empccliementldirimant. 

Le  jugemcnt  de  la  Court  est  coQiWe  suit  :*  ' ^^— '  ' 

La  Cour,  etc.,  considdrant  quo  leUewandeur  a  prouve  les  alldgues  essentiels 

•  de  sa  declaration  et  notamment  que  (e  mariage  dont  il  demande  par  la  prdsente 
action  la  nullitd,  coatractd  par  la  dit?  mineure  Zoe.Migneault,  aveo  le  ddfendeur, 
le  14  ddcombrc  1863,  et  celdbre  alors^et  entrd  dans  les  rdgistres  de  I'oglise  Pre^ 
bytdrienne  Americaine  de  Montreal  dans  lesquels  la  dite  Zod  MigneauU  est  d^si- 
gnde  sous  les  noms  de  Sus^n  Sarah  Agnes  Mlgneauk  a  efe  abusivement  con- 
tracts et  celdbrd  par  suite  du  ddfaul;  de  consentemeo.t  du  dbmandeur,  du  ddfaut 
des  publications  de  bans  requises  par  la  loi,  du  dol,  friudes,  artifices  et  menaces 
employde?  par  le  defcndeur,  pour  obtenir  le  consefttement  de  la  dite  Zoe 
Migneault,  et  afin,  rempechement  dirimant  existantenti^  la  dTite  Zod  MigneauU 
etledefendeur  eten^rjiude  des  droits  de  la  dite  mineure  et  deson  pere  le 
demandeur; 

La  Cour,  en  consequence,  declare  le  dit  mariage"  nul  et  de  nul  effet,  annuM, 
casseetmisa  neantet  declare  non  avenu  entre  lef^psfrtiw  ft  toutes  fins  que  de 
droit,  et  remet  la  dite  Zo6  MigneauU  et  le  defei^jeilr  danrfl'Stat  oii'ils  etaient 
avant  la  celebration  du  mariage  et  leur  faisaff  d^l^nse  expresse  de  prendre 
respectiyement  la  qualite  de  mari  et  femme  et  d^'ia  banter  et  frequenter  sous 
les  peines  de  droit,  le  tout  avec  ddpens  centre  le  ddftndeur. 

</e<<^  et  .ilrcAam&au/f,  avocats  du  demandeur.  i 

(P.  B.  L.)  -   1 


k 


t| 


■'  r  "■  ^Srefesii-ioOT 
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f^^JR^rjFmiEvm,  me. 


''ONTRBAL,  30  MAI  1866. 

Coram  Badolit,  J. 

r  r   j  ^°-  ^*^*-  ' 

Jja/ond  V8.  Guibord  et  M,m1a  n  r 

iiellem«nt4i>.jt-^..  .  7""'" •wnlflMtloii  dau^.i .. 


wgnifiAj  A  I'adjudioatafre.  ^  ""'  ^^^^-    <^tte  motion  ne  fut  dm 

X<edoute  mai  1866  1a  fa  i    # 

ftmiUe^deradjudicataire.     *      "'  ''°"''^'«  ^  "«>«  P^rsonne  raisona.ble  de  I* 

^cA<,  Attorney  for  plaintiff.    .  -Rule  absolute 

(^rouard,  Attorney  for  defendant. 
(P<  R.  L, } 

J 


I 


^  }  ^^P^'^  "^9.  Gwuihier. 

Joa    _  Cbrnw  LORANGEB,  J 

Les  d^fcnsas  do  d^fi!%<l  ^ 

Oonsid^rant  ott'il  ann^rf  «     ,      '?'^  •*«»  a^adations :  *' 

Je-de, ,«,  J,,e  XSL'TtTe  T  '^  ^.'^  '^"*  ^  «^  <Je  ,a 

dues  voies  de  fait  ont  ^td  commi*^  nt  f  ^^^ ^'"^^  *  ''e-droit  06  les  prtLn 

"-e  en  profondeur  par  des  Ceri^^J""""'  '"^  '^^''  «*«  terrain  qui^j^^j* 

e  terrain  sur  leqael  la  poT^  ifir,"nd"'""""  '''•"••^•"  -«   t^X 

repossession certaine,q«':rrcepoittZ^^^^^^  "^P-t^  .voir  Z 

_ Presente  action  en  complainte;  a  d^bouttf 


^ 


-hf^JP  U>W,  fi^yU  '  /      \ 
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\ 


litprwie     et  d^boute  le  demandeur  de  bod  aotion  aveo  dtfpena,  nuf  par  ltd  il  ae  ponrroir  ei 
fiBvuiifr.     borate  oa  au  p^titoire  oomme  il  avisera.'!' >  \ 

Aotion  reoToytfe  liveo  d^peos. 
,     Germain,  avocat  da  demandeur.  ,  , 

'James  Arnutroti^,ivoo&t^ad6(enAe\tt. 

(p.  B.  L.) 

COUR  SUPBRIBURE;  EN  REVISION,  \ 

MONTREAL,  30  JUIN  1866. 

Coram  Smith  Ji^  Badolkt,  J.,  Monk,  Asat.  J. 

■   i-        No.  675. 

McConnellyta.  Dixon  &  Browne,  oppoiant,  and  Nivin  et  al,  opposants,  and 

Browne,  conUstant. 

Juob:— Qae  deux  JuRementu,  I'un  r^ndu  le  81  mtf  1866  et  I'autre  le  3  juin  1?66,  qui  out  iU  enicfit. 
ttt*  le  m&nie  jour  e\  i  la  mCme  lioure  aoua  deux  num^roi  diffirento,  oomportent  une  hnw- 
tbique  de  mSme  date  et  de  mSme  imng.t 

Le  produit  de  rimmeuble  saisi  et  vcndu  sur  dame  Anne  Smith,  veuve  Dixon, 
ayant  dt^  rapportd  devant  la  Cour  Sup4rieure  4  Sorel,  dans  le  district  de  Riche- 
lieu le  Protonotaire  par  son  rapport  de  collocation  et  de  distribution  a  ooUoqa^ 
concurremmcnt  les  oppqsants  Philo  D.  Browne  et  William  Nivin  et  al. 

L'opposant  Browne  a  contests  cette  collocation,  sur  le  prinoipe  qu'il  devait 
primer  les  oppoaants  William  Nivin  et  al,  pour  les  raisons  ddduites  en  sa  contes- 
tation. 

Le  contestant  Browne  dans  son  factum  en  riSvision  oxposait  ses  pr<;tentioai 

coinme  suit:  * 

La  collocation  faite  aii  dit  rapport  du  contestant  et'  de  William  Nivin 
et  censors  ait  ^>rora<a  de  leur  crdance  respective  par  le  Protonotaire,  est  irrtfgu- 
lidre,  illdgalc,  et  blesse  les  droits  du  dit  contestant. 

La  crdance  hypothdcaire  de  Browne  a  4t6  l<5galement  enrdgistrde  avant  la 
crdance  des  dits  William  Nivin  et  consbrs. 

La  crdance  des  dits  William  Nivin  et  consors  n'a  dtd  enrdgistrde  que  post^- 
ricurement  k  la  crC-ance  hypothdcaire  du  dit  Philo  D.  Browne.         j,. 

Le  dit  jugement  obtenij  par  le  dit  Philo  D.  Browne,  le  trois  juw  dernier,  » 
6t€  enregistrd  sous  un  numdro  antdrieur  i  celui  des  dite  William  Nivin  et  cen- 
sors, dont  le  dit  jugement  en  date  du  trente-et-un  de  mai  dernier,  n'a  6t4  enrd- 
gistrd  que  sous  un  numero  subsequent  et  partant'  subsdquemuent  &  Tenrdgistre- 
m'ent  du  jugetpent  du  dit  contestant. 

Le  dit  Philo  D.  Browne  ayant  la  prioritd  de  numdro  et  d'ailleurs  son  jugement 
susdit  ayant  6t6  enrdgistrd  avant  celui  des  dits-William  Nivin  et  consors,  il  doit 
.  etre  coUoqud  de  pr6f(Srence  auz  dits  William  Nivin  et  consors. 

-  Le  contestant  Browne  soutient  que  depajsl$i  taise  en  force  de  I'acte  sur  les 
inscriptions  hypothdcaires  il  est  ndcessaire  au  porteur  d'hypothAque  anUriatr 
d'enrfgistrer  aoan*  le  porteur  d'hypoth6quej)o«/<ricur  pour  pouvoir  le  primer. 

That  as  r^rds  deeds  passed  since  the  R^try  law  came  into  force,  and  in 

•  Vide,  6  L.  C.  Jurist,  p.'157,  and  8  L.  G.  Jurist,  p.  163,Lalond»TS.Daou3t. 
-fVldg,  It  L.  li.  Kapurta,  p.  130,  and  »  L.  U.  J.,  p.  808.  '  = 
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%^.  «.t  a„<^„w.  4  J»  sieo^e,  ej  q„e  1^1?'^'"""  ''^^''^ire  de  Niw/^**^ 

iJA,l.«fed'.uoune  force  Soil.    '^"""* '^'»»''^«"«' de  Nivb  et^  t   Tl 
The  claim  of  NW^'t  JtZ"v"""«  «*  'f"  »«>  e^et  q«^t  4  „t£  ''t 

»«8t  be  held  inoperaHve  aa  .^alj  Ltf'''  *'«'  «'««>  of  Nivin  etti 
L«,  opposant.  Nivin  et  .1  r?,   ^'  ?''""  of  Browne.*  '""  **/*' 

X^hilo  D.  Browne  and  Wm  ^  ^TfJ''"'  "*•"«  '»«"»«  anit : 

It^  Dixon  one  of  the  defendanr  "  *"""  ^^'^  <'l>»«-ed  j«dgn.ents  ag^in.» 
On  Monday  momine  at  Q  .  -epnii 

MregiBtered  toortAer     Th.  I!     '  *"*  *''®  3rd  June  last   both  f..j  /' 

Ijth.ooar.belo,  a,. /ii       .h„7..11 !'"?"'"' °fNivi„'..        T.'" 
J«"ng  thua  a  co^oijfi^-  m       "'  *''®  ^"e  time  must  b«  ^n         ,  ^"  ^^<'*«"°- 


JMBarta 


*,,■■■ 


^Mr    >^' 


'f^l,%  "  »'Vfii'T"'^'i/  ' 
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Id  cases  of  Hulf,  one  (loisd  must  be 


i^-> 


fyled  before  another  ^  mak?  it  inoperatire. 


McConpell 
DUonSBrowne     !■>.  oascfl  of  mortgage,  or^ikojthe  present  oilse,  no  condition  is  ezprcf^d  or  ii 
'       plied' in,  the,  lilw  which  can  prevent  two  mortgages  from  being ^nregis^rcd  at 
.,  one  time,  and  enjoy  concurrent  and  equal  pri  ..ilege.     B'orlf  Wdfit^NiTin'A  Co.'s 
"  ,  claim  has  no'equal  privilege  with  that  of  Browne's,  how  can  it  be  held  («i  has 
boeil^Kld  in  9p|>oal  in  Chdumo^t  v;^  Grenior)  that  ,tbey  were  enregistered  at  the 
8ani|mnie?' -The  time  of  the  rcgistratioif  is  the  element  of  tbe.privilege.     Then 
'    *    Nivin  &.  (['o.,  as  participau|s«in  all  the'ciroumHtiinces  of  that  registration,  arc 
i  ^    entitled  to  [share  equally  in  the  results  of  the  privilege.* 

'^  /  Le  ju^iheht  de  la'Cour  SupA-ieiire,  dans  le  district  ,de  Richelieu,  rendu  le  20 

mars  18C6i  est  motlv^  conimo  suit:  *v  -     -     • 

.  La  Vour*  considerant  que  les  cr^anoes  hypoth^oaires,  en  vertu  desqufiels  les 

dits  Brdwnc  et  Niyin  jet  censors,  ont  <5te  collmiuea  par  concurrence  et  contribution 
_1  _^_:„_'      Bur  les  denicr^d<Jposes  deviint  la  Coiir;  ont  <$te»enrogjs»«'>eo*e  rocmc  jour  et  A  la 
nigme  hcuru,  suvoir :  le  5^juin  durnierL  L  ncuf  hcurcs  du^niatin,  lour  rang  et  pri- 
vilege hypothucaire  iStaient  les  inOincs  et  <m'ils  Jevaie'nt  nuspi  C'trc  colloquys  con- 
#  currejnm'entet  par  contributinn,  ct'qu'il  |(en  suit  que  lacontes'taHon  do^Browne, 

'  "*   qui  piefend  plainer  Nivin  et  consors,  efet  nial  fondeo,,}i  deboiitd  et  d<Sboute  lo 
'  dit  Browne  do  f»ps  moyens  de  contestation  aveo  d^pons.  »  La  Cour  dc  Kdvisoin  & 

i    Montreal,  a  confirinc  cejujenicnt -ftvcc  d(?i)ert^.  '•  '  '  .' 

;,  '  «  Contestation  rcnvojee. 

•         Lafretuiye .et  Brunenu,  avocats  dc  IJiowne.  '     ' 

P(5i^)fcflfm,  avocit  de  Nivin  et.ul.         ^       '  ,.        \,i 

(P.  R.  i^.)  '  ^  i-. 


^T' 


eotu  DE  cifteujT. 

^  MONTRKAL,  23  JUIN  186f!. 


/ 


y,     .    '  Coram  BerYhelot,  J. 

.     «  .     -  '■■•  '  No.  412.     .  '        ■  ■      ,  -♦       • 

Danaereau  vs.  rlmttiiuv  tUt  Bicnwnu.  "j 

.'UDUE  :— Que  la  caution  Simple  n'edt  pas  teoue  au  palcraent  dea  d«<pen(i  d'une  premivre  apiion  port^ 
I    Guiitrole  dvbiteiir  priiicipalet  de  ccux  faits  pour  Ig  discusoion  des  bieuMle'ce  dernier  ti 
'     '      "cette  caution  n'a pas  it6notifiie.fiupriaI»bledecet(lbpour8uite. 

Le  dcniand>:ur    reclamait  $106.26  savoir :   $43.80  pour  lo  .  montatit  d'un 
billoJi,  notari<5  delivre  en  brevfit  et  tfoiiacnti  le  lOoctobrg  1861  par  A.  Belvalden 
sa  favcur  et  que  le  d^fendeur  avuitjautionnc  avec  intdrSt  depuis  le  29  septentbrc 
1861,  et  le  surplus  $62.46'^ur  fnis  encourus  sur  un  jugement  obtenu  par  le  * 
dbmandeur  centre  le  uomin^  Belvald  le  30  dddembre  1865  pour  le  rcco'uvremenC    ^ 
de  ce-billct  et  pour  discuter  le  bien^du  ddbiteur  principal,  Belvald. 

Le  dufcndeur  pluida  par.exception :  qu'en  cffct  par  acte  re^u/en  brevet  le  19 
octobre  lB6l'.il  sc  ^ruit  renda  ouotion  simple  en  favcur  da  demandear  pour  le  < 

.*See  Lantesty  vs.' Renaud,/9  L.  C.  Reports,  1^,298,  Vao  cited  in  RobertBon>  DifeiV 
p.  333,     .' 


suVsonj 

oe  peu|. 

,         -  2o.  Que  'dai 
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lie  demandraj 
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biens  du  defendc 
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Pn  Im  insorire  8H 
toutefois  J'huissie 


y     -" 


•:--WM 


':':<*• 


I"' 


cou 


pti  ciBcwT,  me. 
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do  pa^r  octto  sonime  «u,do.««„dorat  "  r       *'"  ""*'•""  ?» 1»'''  "-it  offer    k     --" 
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MONTREAL'  3.  A,AKS^,;6«^' 
■  V,    •      :/■     ',  ^   No.  3339;  ;      •  ;-  .    ')         . 

1865.,  v*^-  '    ■'^  ■'°®"' «>^tf«  Je  d^fendeur  le  U  ««*     u 
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T«rronx 

*■. 
.  Dapont. 


f 


««- 


ioMrire  sur  bod  proods-vcrbal,  a  b^mmi  le  ddPendeur  gardien.  Ce  rappot  eat  appaj< 
d'uh  affidavit  de^roonatanoea. 

Le  lAknandeur  le  10  novenibre  18C5  prend  une  r^Ie  de  Coqr,  p(ir  laquelle  il 
'  demande  qu'attSndu  lea  rotour  ot  affidavit  de  Joseph  Boucher,  haiMiep  saiaiasaqt 
'U  appert  que  le  d^fendear  a'eat  oppos^  k  la  aaisie  en  'oette  oauae,  a  esquivii  lea 
effeta  Baisis  ft  le^  a  soustruits  doa  muiaa  du  dit  huiaaier  et  a  nni  de  Tlolence  vi»-&- 
via  le  dit  Joseph  Boiioher,  pour  I'empficher  d'ez^outer  lea  devoira  que  lai  avait 
coDf^res  cette  Cqur,.  le  dit  Adolphe  Dupont  d^Feodeur  en  oette  cause,  aoit 
ddolar^  en  m^pris  de  Cour  et  en  rebellion  .h  la  justice,  et  en  oons^qnence  aoit 
condamn^  ^  Itre  emprisonnd  danrr  la  prison  commune  de  oe  district  durant  tel 
temps  qu'il  plaira-iL  cette  cour  de  fixer,  et  que  vu  la  sonatraction  dea  dita  effiata 
ainsi  misis,  le  dit  Adolphe  Dupont  aoit  condamn^  4  6tre  emprisonnd  dans  la 
prison  (Commune  de  ce  District  apros  I'ezpiration  de  sa  ddtention-premidre  juaqn'i 
ce  qu'il  ait  paye  la  detto  du  demandcur  en  capital,  intdrSts  et  fruis,  ainai  que  lea 
depfns  de  la  ditc  regie  i,  moins  que  cause  «u  oontraire  ne  soit  montr^  le  13 
noTcmbre  1865.    ^  »  ,  .  »  ' 

Le  demandour  comparait  et  plnidc  que  tons  lea  faits.contenus  dans  la  dite 
r^gle  sont  fqux  et  que  lui,  dit  defanfleuf,  qui  est  en  mSme  tempa  gardien,  a 
toujours  6t&  pr6t  commo  il  Test  encore,  de  livrer  lea  effets  saisia  en  oette  cause 
et  oonclut  au  d^butd  de  la'dite  rdgle  aTeo  ddpens. 

A  la  preuve,  le  dcmandeur  prouve  par  I'luissior  saiaissant  tous  lea  faits  oon- 
tenus  dans  lo  rapport  et  affidavit  du  dit  Joseph  Boucher}  biiissier  saisissant. 

-G.  i)oufre  pour  ie  demandcur,  au  mdrite,  plaida  q^e  le  d^fuhdeur  devait  itn 
declare  en  m^pris  de  cour,  v(k  qu'il  avait  usd  de  violence  vis-tl^vis  de  I'huissier 
t'.pendant  qu'il  exdcutnit  les  fonctions  que  lui  avait  conferees  cette  cour.  11  4tait 
ilJjIsoirQ  d'ordonncr  ii  un  officier  de  justice  de  snisir  si,  apres  I'avoir  privd  du  jlroit . 
de  se  faire  accompagncr  d'un  recors  on  le  laissc.^  la'meroi  d'un  derendeur  qui 
barricadc^ses  portcs,  esquive  et  soustrnit  ses  effetR,  ,11  est  prouv^  que  dcs  efiTcts 
saisis  ODt  ete  soustraita  dea  mains  de  Thuissicr  uvant  que  celui-oi  eut  le  tc^ps  de 
les  inscrirc  sur  son  procis-verbal.  •  '  ■. 

L.  Q.  David,  pour  le  ddfcndeur,  plaida  que  le  dcmandeur  se  declarant  prot  & 
rcmettro  le^  effeta  aaiais  et  il  payer  lea  frais  faits  pour  entrer.i^en  possession  de 
tela  cffcta,  la  cour  devait  le  lui  permettro  et  le  rcnvoycr  des  conclusions  de  la 
regie.  ,  .  * .  • 

G.  Doutre  r^pliqua  que  les  fins  de  la  justice  ne  se  trouvaicnt  pas  sathifaites  par 
tela  prpe^des.  Quels  luoyens  uvons-nous  ^MigMlBter  que.lcsefiiets  que  le  d^fen- 
deur  ofi're  de  remettrc  sont  les  niemes  que  ceux  qu'il  a  soustraits  ^  la  saisie? 
Les  d^fcndeurs  useraient  dorenavant  de  violence  vis-^vis  des  offioiers  dela 
justice  et  soustrairaient  impunement  leur  effets,  si  14  conduite  dfi  d^fendeur 
n'eat  pas  sev^rement  punie. 

Per  curiam. — La  cour  condamne  le  d^fendeur  avix  frais  de  la  regie  et  ordre 
est  donne  de  proc^der  de  nouveau  a  la  saisis  et  vente. 
,  Doutre  et  Doutre,  pour  le  demandeur. 

Mousseau  et  David,  pour  le  detbndeur.  et  gardien. 
(g.  D.)  \  < 
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OUR  STTPERIiDRE,  18««. 


ABimo  »t»\  \  26.90(5  IVoa  et  3  roU  p«rtago«bIc«  cntr'AUi  rairant  lonra  drofta  ranpeotifii  dtna  It 
Htrtoitttfi.   lucoeHaion  du  d^funt;  los  oonqudU  iinnieubles  d«vant  Atra  partof^ii  parmoiti^. 
La  vcuvo  Aniireau  reste  on  poHioaaion  du  tout  ik  titre  d'uaufruitidre,  et,  le  2 
,    -  mars  imh,  cUo  convolu  en  sccondea  poooa  aveo  Louia  Jdrjinis  lilartol  le  Mfeit- 
deur,  Houn  lo  r<$gimo  do  la  oomuiunaut<$. 

Unb  action  oxt  aujourd'hui  intent^e  par  lus  hdritiera  Aipireau  contra  lefl  dpoui 
Marfcl  dumaiidunt  qu'ilr  soiont  odndaniTi<$!i  A  lour  donncr  caution  fidtfj^isaoiro 
pour  leur  nasaror  la  restitution  intacto  dps  br|BnaflUJota&ru8ufruittlolad<srendo- 
TOfMe,  lors  de  aon  uxtinolion,  ainon  feiir  Qiide  on  a^queatro. 

Deui  motifs  appuient  cotto  domarido ;  le  oo^toI  od  aooondo  noooa  de  la  veure 
UHufruiti^ro  ot  lu  difwopation  et  divortiiMeniont  all^gu<Sa  doa  biena  oharx<ia  d'usu- 
fruit.  .  .       ■*•      . 

Pubsidiairenient,  lea  hdritiora  Aniireau  demandent  aui  epoux  Martel  odiition 
aufBsante  pour  le  douairo  de  SOf)!  francs,  quo  la  (iofondorcsae/a  d^olar^  avoir  re^n 

par  lo  partage  du  30  Avril  18G4.  ^, 

Par  leurs  ddfonscs,  les  <Spoux  Martol  soutiennent  que  la  seule  condition  apposde 
par  son  contrat  de  Maringo  H  I'uf^ufruit  do  la  aurvivauto  ayant  6l&  sa  caution 
jurntoirc,  qu'cllo  a  donn^o,  «Ilc  no  pcut  fltro  tonu  d'en  donner  uno  accoitdo,  Ai  4 
Ttiiflonde  son  convol  on  scooodoa  nooes,  ni  i&H  pr^teiiJua  fjita  de  dissipation  ct 
/  •divertisccment  qui  sont  imputes  nux  d^fendeurs  ot,  qu'au  surplus,  ila  niont;  prtf- 
tendimt  qu'nu  lieu  d'avoir  appiuvri  Ics  bieii  charges  d'usufruit,  ils  en  ont  aug- 
iiient<^  lu  valcur.     Que  quant  ti  co  qui  a  rapport  au  oautiohnoment  qu'oa  leur 
-demnndc,  &  raison  du  douiiiro  de  SOOfs.  ils  no  peuveut  fitre  contraints dole four- 
fiir,  pareeque.  inaJgnJ  e«  *itii  pcut  ptre  pxprim<5  au  pnrtngc,  la  douairidre  n'a 
point  rc^u  son  douuiro,  dont  lepr^Iivoment  ne  devait  pas  sc  fairc  sur  la  partd^ 
ih^ritiers  dans  lu  communautd  abnorbee  tout  entidre  par  son  usufruit,  maiaqu'el- 
Je  a  le  droit  de  prendre  sur  les  biens  propres  rest^s  dan<»  la  siJcoession  de  son  pre- 
mier Rinri  ct  exempts  d'usufruit,  biens  &  leur  dire  suffiaants  pour  faire  valoir  le 
idoaaire.     Qu'ajant  un  double  «$molument  &  titre  do  donataire  usufruitidre  et  de 
,    >    '  'douairi^rc,  «lle  ne  pent  6tre  tenue  de  Ics  faire  valoir  tous  deux,  sur  des  bien  as- 
sujettis  on^enticr  ill  la  prestation  .de  I'un  doux  ;*  en  perdant  ainsi  I'autre. 
■  li^resulte,  de  la  preuve  authentique  et  des  admissions  dof  parties,  que  dans  rin- 
tiervalle  de  son  cntr^  ^n  jouissance  au  second  mariage,  Ja  defenderesse  a  retirt 
....  des  erdances  au  montant  de  8800  franos,  pour  la  plus  grande  pari;  formd  des  oapi- 
,  t^ux  de  la  premiere  oommnaute  et:jMstird  par  hypotboques, ,  et,  depuis  son 

-'  '   second  mariage,  elle  a  reyu  avcc  son  second  mari  uite  autre  somino  de  3,411 
«    francs^  ayfmt  la  mSme  origine,  formant  en  tout  la  somme  de  12,211  livres. 

De  cette  somme  les'd^fendeurs  prdtendent  cependant  qu'il  faut  d^falqner  oelle 
'  .  4e  2,534  livres  que  la  D^feo'deresse  a  payee  pour  aoquitter  les  dettes  passives  de 

la  premiere. oommunaut^,  pour  son  deuil  et  les  frais  fun^raires  du  d^funt,  lais- 
sanl  one  balanoe'de  9677  livres  dont  la  moitid  repr^nte  la  part  des  Demandetirs 
dans  les  ^Japitaux  retire  et  qui  dtaient  ohaig^s  d'uaqfrait. 
"°:  C'est  de  ce  prdtenda  divertissement  que  les  demandeurs  ae  font,  entr'antiei,!. 

'an  moyen  poqr  demander  un caotionnement  flddjussoire. 
'  lies  D^fendeuis,  en  fdty'oonstatent  oe  moyen  par  nne  espdce  de  remploi  qu'ils 
|>rctendent  avoir  fait  de  -la  somme  retiree ;  et  ils  produisent  une  s^rie  de  titres 
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Uvrea  en  voiture,  mauble,  et  aniini..,  .         °  """""  ""^  «««nnie  de  1  1  111 

Awsl,  8ur  oette  Mmme  de  S  qon  A.         •  '  ' 

B«en  non  pJu,  no  fait  voir  que  iJLT    ^'"."""""^  PWu^A  cetifcd  '^  ^ 
en  I'absenoe  de  nrri„„  ".  <"<^«noe8  Wtirdes  ruM.»  1.1.       ^"°- 

■WuHe  d^tdrioratioD  n'a  i<tk  > .,  ^ 


NulJe  d^tdrioratioD  n'«  A  p^^^.  .^ -^— ___^ 

mobiliere  consiL  dans  VadZl^    '/      "**  ''  K 
'-.  -s  dire  a  q^uelTonealrr.  °?^  P-^  -^ 


^..viabiua  n  a  ete  r 

blent  "voir^^p J^'^'tfoS^^^^^^  fr  P*'  '«V  d^Iaration,  sem- 

«-ndcs.nopc8,bomme  ayantfrapp^  decada^^A  ■  ""^  °  °"'*'«'  ''^  '«  veuve  L  ^ 
^/e.  second  lieu  Je  retrait  d^lp  "'^  ' '"  ^t"  ^'"'•*^'''"' «'  "'-C" 
MM.  Olivier  &  Babv  leur«  a^p      '^"*"*  ®'  '«  d»88ii)ation  des  obiefa.  m^k^^ 

^t~de  peine  cdatreleconvoleorZdll         "^^  f*^**"**"  q««  <«  "'^4  p!^     ' 
^  d^hdanoe  des  immunit..q„e?ui  S  l^'^''  '"  ''^  '^-^^'^-'i^-  "^ol  JaienT 
Jen..ndaient  no  cautioone  Jot  fidliCJT"  '"^  J""'**''"  «»  q^^       . 
»«..ge,  .lie  B'^tait  d^pouiU^e  de   SStTad'o   7  "T  '^'^  ^'^^^'^  "^"d 
eten  av^trevfitu  un  tiers,  son  JnlZT      "  ^"  ^"^^  «»^^  <»*-ufrui^ 

Quebienijuele  titrea  ru8ufruit^;,K  !        -^        ^  -      . 

enooresurlatete.ieruflurruitiereTll'^^^''  **'*»«'»<>'«'nent8^w^ 
etefde  laseoondecoma.unauteiL        "!.'''  "PP^'«»*  »«  d^eadeur  cZL  ' 
^W^itdeseabiej;^^^^^-^ 

fcSnUen.  unepereoHne  dtrangdre,  «b  S  i  ''*"*"'^'^°»  *»«  Wens  de  .L 
to-douflf  od^euae  a«  premier     "      ^""^  ""'^  »««"«'•««  d<m»  1.  peoe^,  Tt 
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Quo,  nil  nvnit  Huppmi^  iin  tol  marlu^,  il  n'out  point  reiitreinl  l«  tttpulitinn 
d'un  onutinntioment  nu  Mornioiit  do  ii:(  fcmnio.  Qu'cn  oxiKonnt  quo  eolto  nu- 
fioii  junitoirq,  il  avnit  dnnti^*  mi  coiifianofl  t\  ha  fvniina,  ,qu'il  R'vUit  ooiitoiitd  d.e  u 
foi,  110  dniitaiit' point  do  Ha  fi'liilittt  il  conKorvvt^r  &  mr  h<$ritior»  Ion  bienn  dont  n 
lui  (iiinniiit  lii  jouiNHonoe.  Cnnin>out  aurait«il  pu  en  ajtiir  uinni  vin-a-via  d'un 
ioconiiu  qui  M  trouvo  aujounl'hui  l«  Hcit;nour  et  roaltro  de  aon  h4rM\t6f  Car 
cn  ae  ri-niiiriniit,  la  vouvc  Amiroau  iV  renoiic<(  i\  (oute  adminittratiiin  pour  en  ro- 
T^tir  wMi  HC'coitd  uiuri  (|uV>llu  a  rendu  nialtro  do  aon  biflnMi'on  atifulant  lo  rd^imo 
do  lu  coutinuniiutd,  auflMi  bicn  (|Uo  do  m  porttonno  on  I'dpouaant.  Lon  biona,  ap- 
partenniit  nux  dcmuridoura,  aont  tomb^a  virtuollcniont  aoua  la  puiaaanoe  da 
d^rvndcur  Murtiil  qui  peat  on  UHor  i\  aa  volont«$,  en  nbuMor  do  mAmo,  ot  lea  dimi- 
pcr  junqu'ik  entiiirc  cxtiiiotiou.  Et  quolk)  i*tirut6  Miirtol,  qui  oot  dovenu  I'umu- 
IVuiticr  de  filit,  peut-il  dnUMtf "de  aa  bonno  adminiatration  ? — Auoune,  pniaqu'il 
n'a  aucuivN  biona  porHonnola.  I>e  quelle  utility  peut-Atre  nnz  h^ritiera  la  oaution 
juratoire  de  aa  femme?  Elle  a  jure  qi^'olio  4idminintrorait  fld(Meinent  et  qu'elle 
rc8tituor»itt.le8  biona,  maia  nl!«  no  \cm  adiuiniHtre  plua  ct  a'sNt  niii«e  hor;i  du  poa- 
voir  de  lea  qonaervdr.  Lea  nu^proprit^tairca  m  trouvent  done  aana  oautionneniont 
aucun,  aantf  auactd  qucleonque  via-ii-viH  radniiniittratoiir  de  leura  biona  I 

II  cat  centre  tout  prinoipe  da  droit  ct  d'dquittf  qu'un  UHufruitier  entre  on  poa- 
acKaion  dc  biena,  donMa  propmtd  apportient  &  un  tiers  aanadonner  oautionne- 
ihcnt,  ont  dontinud  oca  Meaaioura.  liU  mnzime  contraire  a  tdujoura  pr<$valu,  et  k 
Vuppui  <le  cctto  prt-tcntion,  auaai  bion  que  do  la  premiere,,  ila  citt^rent  de  nom- 
brouMi'B  nutorit*5H. 

8p*'ciy«ufr^itier  est  aux  tcrinos  du  droit  commun,  tonu  do  donnor  oautionna- 
tumft,  li  fomnic  uaufruitidro,  rfui  aorcinuric  ot  fait  ontrer  dartaune  aeoonde  oom- 
i^naute  lea  bjeus  que  cea  hdritiora  acront  &  la  mort  tenua  de  rendra  &  leun 
xmuJtrca  M^itiinea,  a-Uollo  pu,  par  Foffet  de  son  oautiqnnoment,  diapenser  aon 
second  mari,  ohcf  de  cctte  couiiuunautd  ou  cette  copiniunautd  elle-mfime,  de  To- 
•bligation  d'cn  fournir  un  nouveati  ?  S'il  on  dtait  ainai,  la  neoc88it<$  d'un  oau- 
tionncriieflt  no  serait  qu'illusoiro,  et  rion  ne  aerait  plua  faeile  que  de  a'en  jouer, 
'd'^ludor  Ics  sages  dispositions  du  droit  &  oet  dgard,  et  d'en  pervertir  I'esprit  1 

Et  q«e  Ton  remarque,  ont  ajout^«es  messieurs :  que  le  oautionnement  doiui^  iot 

'par  la  i'eauue,  est  une  simple  caution  juratoire,  qui  n'a- pas  emporte  hypoth^que, 

■jet  n'a  conf(Sr^  auz  hdriticra  Amireau,  auoune  surety  additionnelle  4  celle  que 

l|i  loi  leur  ao^rdait  contre  ruaufruitidre,  qui,  elle-mdme,  a  ceas^  de  leur  offrir  lei 

garanties  qu'ils  avaient  lieu  d'attendre  de  s*  bonne  adminstration,  et  de  sei 

'      Boins  A  conserver  les  choses  l^gu^es,  puisque  oe  n'eat  plus  elle  qui  tidminiBtre. 

f.      Ainsi  done,  vous  avez  d'un  cot^  des  nu-propridtaires,  qui  aont  sans  garantie 

4.  -pour  liyreatitution  de  leun  biens,  et  de  I'autre,  dea  adminiatrstenrB  infiddlos  qui 

i:  lea  dissipent;  puisqu'il  est  prouT^,  par  lea  aveuz  m&mes  <le8  d^fendeura,  qu'ils 

ont  avert!  de  largei  aomme^  provenant  des  cr6anoes  -aotiTes  de  U  premidre  com- 

munautd,  et  qa'ils  n'en  out  point  fait  de  remploi  qui  puisae  assurer  lenr  rem- 

"  IraursemientAuz  faiSritiers,  lors  de  Teztinotion  de  rosufrnit.  ,       • . 

Aprds  avoir  pass^  en  revue  les  diverses.crdanoes  retire  parlM  d^fendenn, 

et  etre>en(rd  dans  des  oonsid^rations  defait,  dont  la  reproduotioif  aerait  sans  in- 

torSt  ioi,  puisqu'elles  soot  analysSes  plus  tard  ;  los  ddrenseora  des  Amireau  cat 
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«"«ntir  I...  h^Hllor, ;  .,„.,  Jv-tai   U^  ij! '"""'  '"'"^  '"  -^"T'o'  vouIu  pou 
'c«r  ooudUion,  «t  o."pirai„„f  I      T^^"" '    Ir"'  ?"  ''"  "'"""^"-"'"nt  ca'^rion 

e» ;  ;;4'»-...,  Po„-euu!:::ir ::  t  :r  ^ '" '"'-  ^^  ^^'— - 

";u.  voyon,  no,  droiu  pa^r  entrc  lit  T  '"  "'^'»«"-»'««  de  no.  drtiu  • 
»•-  nuo  oe  qui  reste  do  la  ««oco«irdu  dlr'n  ''""'"'"""  ''"'««  ->"  tTr-n 

«ton,6  doit  otro  1.  „.a.,,.  ,,  p;;^';^; ;/;""'"  ™"*"^'«-  -ntontiel.,  leJJ 

oi  le,  tribunaux  lour  de„.,„Lr«i  "^nt.  „    J  '"-"««""«« "^^  "oaiois,  qu'u^o!.  ■ 
Et  o'cBt  cetee  justioo  que  „ou,  rZ         '       ""'^"'"'  *^«  ""J"  juatioi. 

Pour  oe  qui  est  du  douaire  il  TlT       .      "  ^^P"*''^'  "^  "»  •"ori^'-^ 

dMHTutwn  aoooptio parks  h^rftiors     Elll^.  "  '"  ''^"  «'  «"  •  *•«*  « 

<!U'.   «ra  pria  sur  d 'autre.  >ienaZ  una  Z."?  T'""*''  *  ^'"  P«>'>onfle" 
cpnclure  A  I.  reaciaio,  de  coCte  pIZ  dr.  t       "^^  '^""^•'  *  ««»  «ff«».  e^  «« 

»ic'e  285  do  la  couture,  el,  lit  dn2:'rhr^^^ 

oaut.o«nement,  que  noua  demanlnTa  °  i  u^         "   ■"  ""•"""'  ""  "*'"'«•" 
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A|> 


I 


**"iS'**''*  ***"'''*•  dmufValt,  qui  tng«ndr«nt  Ik  n^ooMild  d'un  MUtionnement  flddJuMoir*- 

Mart^  us.  dani  l«  Bil«n«e  4«  I'luitnr  d«  ruaniVait.     8i  Ik  loi  d!apena«i  roaufhiiliar  par  oon* 

trat  d^  mnflaj^o  dp  U  nXoemiy  du  «autionnflm«>nt,  \  pliia  forto  ralii«1lf>fmrrtlt-il 

^^  m  kin  nipre«M<iii<tnt  diN|M)tiHe  pnr  le  contrat  iiit)ro«,  ou  mieiit  PBflore  niuiiijotti  ^ 

an   autro  oautionnomant   moiua  on^nioi,  U  oantion  Jnratoira.     L«    donation 

d'u«urruit'*paroontrat  do  niariagn  difforn  «i  c«-U  du  ^n  mutiiol,  dnnt  I'dUblia- 

Mment  no  pout  exompter  la  aonntniro  aurvivant  j^u  oautionnaniont.     La  raiaon 

'.  J^m     ^  ^*  "•*'•  Jiff^'W***  «•<  aenaiblo.     il  eat  «u  pouvolr  dwi  ^poui  d'Aublir  loa  oon- 

IPP  ?«ntiona  oiviioa  d*  lour  iniiriaKo  conune  iU  loJuKont  k  prnpoa.     Ila  p«uvent 

•'avantagor  \  lour  by\\  tft  no  fiiirc,  uriuf  l«n  rntrannhutiumta  dea  ««iooiido«  noooa, 

toua  loa  dona  pogaiblva.     I'uuvant  ao  donnor  hbm  reatriotinn  Ifura  bienH  on  pro- 

pri^l^,  n«  peutent-ila,  paa,  quund  ila  m  lea  donnent  on  jouiHanco,  ho  diapenaer 

mutuclioinot  do  in  n^ocnaiu^  dune  onution  fld<(jttMaoir«  ? 

•  Ijs  raiaon  qui  proltibo  In  diaponaodu  onutionnotnont  on  matit^^o  de  don  mutncl 

-  Ilw  aon  auturit^  deja  d^^feniw  faito  aux  conjoints  de  a'arantager  pondaut  le 

mariage.     La  ooutume  lour  %  porinhi  uno  nouIo  derogation  quf,  ^  propromont 

•  parlor  n'on  n'eat  uno,  |wa  c'eal,  cello  du  don  inutuc)  qu'ollo  a  6t«blio,  aoua  lea 

fonditiona  du  la  plus  atrioto  <H(ali(u,  et  qu'ello  n  aasorvie  k  la  protoatation  da  oaur 

/tibi^nenient,  do  orainte  quo  octto  6gnlit<  ne  fftt  d^truitc. 

JM  wpoux  Amirottu  ao  aont  mnrioa  \  ocrtainos  conditions  (jiviloa  oouoMoa  \ 
^  lour  cdtitrat ;  la  dispenao  du  cuutioiineniont  fldojusaoiro,  remp]ac6  par  la  caution 
juratoir^,  on  cat  unc,  «t  il  eat  peruiia  do  suppoiwr  quo  oona  cotte  atipnUtion,  lour 
anion  n'tiftt  paa  ou.licu;  pniaque  lo  contrat  de  mariago  eat  an  eontntt  ajnollag- 
l^atique  dont  ohaqne  atipulation  fuite  por  uno  dea  parties  oootractantoa  eat 
tfcnaSo  ootiipnir~'lt  motif  qui  a  diiteruiin^  I'autro  A  contractor. 

Du  m^infi  pout-ou  pruuumer  quo  una  cett«  condition  la  doontion  mutaello  . 
n'e&tpai|etefaite.  .; '  ■^■|        :" 

Moia  les  domanleura  ont  pretonclu  quo  lo  ddfant,  quand  II  a  fiilt  ectte  dona- 
tion, no  ^uvait  prdvoir  quo  an  fommo  ao  rcmnrioroit,  ct  (|uo  s'il  ciit  pnSvu  ootto 
CTontualitd,  il  no  I'aurait  paa  dispenade  du  cautionnemont. 

Il.n'y  a  qu'und  rdponio  A  fairo  4  oetto  observation :  o'eat  qu'un  homtne  qui  so 
marie  ot  ne  stipule  auoune  peine  contro  los  aeoondos  noces  de  sa  femuio,  eal 
cen>e  avoir  provu  la  possibilitd  de  oct  tvunomcnt,  ovcc  nioins  do  d<Sfavear  qi^i 
n'cn  attache  aujpurd'hui  los  h^ritiern  Amireau  ik  oellc  do  la  ddfendcresse.  ' 

On  a  encore  dit :  la' dispense  a  6t«5  aocord<5o  en  favour  de  la  survivanto,  et  oe 
n'est  pas  die  qui  jouit  do  Tusufruit  oVst  un  etrangcr,  un  tiers,  un  second 
mari. 

Get  avancd  n'o6t  pas  exact ;  ce  n'est  pa9  le  sooond  mari  qui  OHt  en  possession  da 
don  qui  en. jouit ;  o'cst  la  defenderesso  elle-meme. 

II  est  vrai  que  ce  n'est  pns  par  elle-mome  mais  elle  jouit  par  rint^rm^ditirede 
la  oommunautd  qo'elle  a  oontractee  pair  son  second  mariage. 

S'il  loi  ^tait  loisible  de  se  remarier  et  de  rester  tin  possession  da  don  que  lui 
avait  fait  son  premier  mart,  elle  avait  le  droit  de  faire  ttiutes  les  conventions 
matrimoniales  sanctionndos  par  les  lois,  ct  de  ce  nombre  la  plus  naturelle,  puis- 
qa'en  I'absence  d'aucun  contrat  elle  est  stipulde  par  la  ooutume :  le  r^ime  de  la 
communaate.  *  ,  /      '' 
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oontre  les  defe 

Quant  au  c 
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^*"  lA  log  nu-proprdJuir 

J«con.munauW;  do  p|,„  ij,„ 
""'•     ^"«-"<'«'ndoCo,„,„u,i3 


«ca„d^,,„.j^,^^^^^^ 
f«"Wo  da ..  p,„p,o        J  ««" 

pwi  ou  qu  alio  y  ,o„o  „,  ^«»  iwt  Itnporte  p«a  «„«  I.  «.». 

"uiigoo,  lis  oonwivent  uu  mAi,.-  «  watroella  ooiumo  ieur  tmr 

8*n<  lour,  bieo.;  «t  .j  »|,.,  ,,         '"*"'*  •J'*""  oontre  le  muri  on-.         '^ 

"o-traire  au  o.utlbnnea.eni   1  rail  d    '"T'"''  '''*°-     «>»»»ent.  il  1      v 

Tete  float  en^^      '«•  m«»yenfl7nvitr^  ""  '"'*"■*«'  ^^'^  •«  I»rt«e 
do«r.dafl.,^.tfld^p„Uoj:"""^«'^'^t'"''*^'^'-"^  • 
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A.^ 


■> 


J^mitMneiai.  qa'cllo  est  noavelle  eti  ce  pnys,  bien  que  plusicura  procoH  analogues  aicnt  etd  en- 
Uwtei  et  nv.  gag^  et  ii  (Hversos  reprises  jug^a  en  France. 

Cos  questiofls,  sans  compter  quelques  points  incidents  qui  pour  £tre  d'une  im- 
portance mineure,  ne  eont  pas  sans  intciCt  et  qui  reo'^vront  Icur  solution,  iV  me- 
sure  qu'ellea  se  pr^senteront/sont  les  suivantes : 

1^  .  Lea  epouz,  qui  par  leur  oontrat  domariafiO)  sc  font  donation  mutuelle  cn- 
usuftruit,  au  caa  denonsurvcnanced'onfants,  peuvent-ils  «ffrancbircett«  donation 
du  caution  nement? 

2°  .  Peuvent-ils  la  stlrbordonncr  valublement  ilii  simple  caution  juratolrp: 

3° .  Kn  ce  dernier  cne,  rusufruitier  qui  a  rcHfpli  la  condition,  c-a-d.  qui  a 

fourni  la  caution  juratolre,  a-t  il  vis-tVvia  des  nu-propri<5taire8,  la  niC-me  Hbcrtd  que 

,  s'il  cfit  6i6  dispense  do  tout  cautiorinement,  ou  i[\ie,  si  uyant  <St<S  assujetti  '^  un 

cautionncinont,  fidejufisoirc  il  I'avait  donne  ? 

rrf^     ^  — -40.  La  femmeusufruitiire  par  donation  mutuelle  fuitc  par  son  contrat  de  ma* 

riage  h  charge  de  caution  jurutoire  et  qui  I'a  donii«?o,  pcrd-elle  par  le  I'ait  seul  de 

)  son  convol  en  seconder  nocus,  Ic  bendfiec  do  sa  caution  juratoire,  et  peut-elle  etre 

assujetti  par  lea  nu-proprietairec,  beritiers  de  son  mari,  a  leur  donncr  un  oaution- 

Doment  fid<?jussoire  ?  ' 

5o.  Si  elle,n'y  est  pas  asstijettie  par  le  aeul  fait4»  son  second  mafiage,  peut- 
elle  le  devenir  par  I'eflFet  de  sea  conventions  taatrimouiales,  la  stipulation  de  com- 
munaute  par  cxemplo,  dans  la(|ucllc  serait  entrdQ  la  plus  grande  partie  des  biens 
usufruites,  ct  par  laquelle  stipulation  elle  se  serait  depouillee  de  1' administration 
^  de  ces  biens  pour  en  revetir  son  Kccond  mari,  comme  chef  de  leur  communaute. 

6o.  Si  I'abdication  de  I'administration  est  precedee  ou  suivie  de  circonstances  , 
qui  mettent  en  peril  les  droits  de^  nu-proprietaires  ou  constktucnt  un  abus  de 
jouissancc  de  la  part  dc  la  femme  ou  de  son  secohd  aiari  ou  de  tous  deux,  pour- 
ront-ils  etro  contraints  de  donner  ce  cautionnement  oi  a  subir  le  sdquestre  des 
'  biens  dont  I'usufruit  est  tomb^  dans  la  scconde  communaute  ? 

7o.  Lc  retrait  de  crtlances  considerables  appartenant  Si  I'usufruit,  fait  par  la 
femme  pendant  sa'viduite,  et  qui  n'en  a  pas  fait  le  remploi  au  noin  de  I'usufruit, 
mais  qui  les  a  pretds  en  son  nom  propre  sans  indication  de  leur  origine,  joint  i 
scmblable  retrait  fait  par  la  femtni>,  conjointement  avec  son  second  mari,  lequel_ 
n'offre  aucuie  garautic  perSonnelle,  et  au  placement  des  creances  au  nom  du 
second  mari  seul,  constituent-ils  des  ciiconstances  menaQagtes  pour  la.  restitution 
de  I'usufruit  et  un  abus  dejouissan^  1 

.  8o.  Si  outre  les  cr^nces,  la  femme  ou  son  second  dhn  ont  employ^le  prit 
^         de  vente  du  mobilietrwsufruite  pour  faire  des  placements  au  nom  de  la  femme 
avant  le  second  mariage  et  du  mari  seul  apr6s,  oet  incident  offre-t-il  un  moyea 
additionnel  aux  h^ritiers  pour  demander  le  cautionnement  ?  - 

Pour  parvenir  d,  la  solution  de  la  quiestion  roWitive  i^  la^Wjgalit^  de    la  remise 
du  cautionnement,  il  faut  d'abord  d(£finir  rusufcpit  pour  connattre  la  raison  qoi 
^  fait  exigcr  an  cautionnement  de  Tusufruitier.  . 

Le  Code  Napoleon,  dont  on  peat  sans  crainte  adopter  les  dispositions  surja 
matierede  lusufruit,  puisqu'il  n'a  apport^  presque  aucun  changement  aux 
maximes  de  I'ancien  droit,  &  telle  enseignes  qu'il  part' quelques  l^res  modifica- 
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tions  ndqessiloes  par  nos  u«a.»n«  »«*       ~a      '.       '■      ~ ' ' 

articles  qui  en  tr«itcnt;  le  Co^CZ  dil"  ?  T'T  P""  ""** '«"  ^^  ^-"-'"^ 

lu.-m6me,.  „.a,8  a  la  charge  d'en  converter  k  !7!  T""'  ^'  P'opri^taire 
innoveenrkn;  telle ^tajt la definL„ol„,  '"^"T"'  ^^*  «"  i»ela  i)  n'. 
etJustinienenafaUuUext^Xr  ^o'^^^^^^^^^^^^^^ 
on  .„  ejtier  jo  veu.  dire  TaHiole  318  du  Co     t^I '"'  ^'"^^""'^  "«'-'« 

tipction  de  I'u^fruir*  'f  resHtuer  aux  nu-proprietair,8,  lors  de  I'ex- 

'l"VllcsD'.ie„.f„i„.p5rip,,';,f„  j,^,"""  "'"*"™  '""  ""■PfPneWres,  pour™ 

o«e„e«p.ee,lt^^^  S^^  en  valeur 

IWruitier  rexigenee  du  iLLTelt     """  '  "'""^•°"'  '«  '^  ^  ^^^  « 

constuutif  de  I'usufruifc.  et  pour  oxe^p     du  Irl      T    ''"'*''  *^^  P"  ^«  *"'« 
'^-tio„  e«e  par  ,a,l^  dispens/e rct:;;;:::^^ ^^" ^^  "^'^''^^  H-"e 

du  don  m'utuel  fait  pendant  Je  maria'e  Ze,  .f,  r"*'''.""^'"^"*-  C'est  celui 
prohibe  lesavantagerentreopouT"^^  trl  "r  ^"'^'''''"'  *  '«  '«>  q»> 

pre^^rites  pour  en  assurer  la  parJdle  etii^T  ^f  "  ^"'"*'""'  ^  des  conditions 
que  bonne  et  si-ffisante  ca«t.W  1 1  1  !  "T"""'"'  *  ^"  """^'"o"  "bsolue 
delVuxpre^eCd..    Ains^lTutS  Se'^^^^  - 

La  question  de  la  iMtin^ifA  a    •  "      ""  '*  coutume.  . 
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i,     ABbeu  .».!.  on  pent  usooier  les  juriMonsoltes  moderoefl  qui  «ot  iniU,  du  Code  nouveaa  et 

«*rtrt .t«.  enseignent  que  VtStmchimmeut  da  etaUoDnemoBt  est  loiuble.    La  raison  est 

dailleuwconformeautexte.    La  Mbert^dea  conventions  matrimoniales  a  de  tout 

-    temps  reflu  de  la  loi  la  sanation  la  plus  fcvorable,  hors  le  oas  des  seoQndes  nooes 

oii  oertaines  HMralit^ssontsoumiws  A  ijn  tttranohement  saluUire  en  faveur  d€» 

enfanta  d'un  premier  manage.    Les  dpoux  peuvant  s'avantager  non-seulement 

de  leurs  biens  fi4aeat»,  mais  encore  de  leurs  biens  futura.     lis  peuvent  se  don-  - 

ner  leurs  biens  en  propri^td  j  pourquoi  quand  ils  se  leS  donnent  en  usufruit 

seulement,  ne  pourraientMis  pas  se  dispenser  mutuellcnient,  d'un  oautionnement 

qui  dans  la  provision  d'un  prooh^in  marioge,  ne  pent  que  jeter  un  doate  inju- 

neux  sur  la  fidelite  dji  eurvivant  H  remplir  les  obligations  de  leur  traiti^?  Pour- 

.,  quoi  exiger  imp^rifeusementun  porte-fort  4  la  foi  conjugalequiembrasselesobli- 

1"/   ',  ' '    :■ ;,  ^^"ns  civiles,  aussi  bien  que  les  devoirs  religieux  du  mariage  ? 

.    .'■  -^  ;,     On  ne.peut  8ono  i  mon  avis  h^sit«r  longteinps  A  dire  que  le  oautionnement 
■     P«ft^  etre  remis  par  le  contrat  de  mariage. 

. '  l|n  dcsauteurs  cites  par  M.  Provost.  (Bourjon,  Droit  commun  de  la  France,) 
BemW^direquequand  les  conjoints  ne  s'en  sont  pas^xprim^s,  le  cautionnement ' 
^tren'ils.  Cctte  exception  que  fait  Bourjon  a  h  regie  gdntfmle,  qui  dans  le 
silenod  d»  Ta^fepr  de  I'usufruit  present  Io*cautionnement  et  qu'il  attribue  k  la 
favour  dn-jftai-iage,  je  no  la  vois  nulle  part  aiUeurs.  Au  surplus  elle  n-offre 
guere  d'importunce^daus  I'espc^ce  aetuelle  oA  les  conjoints  sesont  exprimes  sur  le 
cautionnement^  en  diFant  qu'il  serait>ra(«m. 

Ceci  notis  conduit  natmr^llement  i  I'examcn  dc  la  seconde  proposition  qui  roule 
6ur  la  suffisancede  cctte  Stipulation.     Aptis  ce  que  nous  avons  vu  de  Ta  liberty 
^      d'afiranchir  la  donation  mutuelle  fuite  par  le  contrat  de  mariage,  de  I'exigenco  du 
efcjtionnemcnt,  il  n'est  plus  pcrmis  dc  douter  de  la  parfaite  suffisance  de  la  cau- 
tion jur^atoire. .    •     -  '  .  "^-K    " 

Cow^entdes  h^ritiefs  qui  ne  pourraient  forcer  I'll^itier  survivant  4  la 
prestation  du  oautionnement  fid^jussoire,  quand  il  en  a  ete  afiFranchi  par  son 
contrat  de  mariage,  pourraicnt-ils  ^tre  regus  ^  soutenir  que  la  caution  juratoire 
ne  kur  offre  qu'une  garantie  insuffisante?    Si  le  pouvoir  de  faire  le  plus  ren-  ' 
^  ferme  la  faculty  de  Mte  le  moins,  le  donateur  qui  pouvait  donner  et  n'exiger 

,  aueun  cautionnenjeiJt,  pouvait  indubitablement  se  contenter  pour  seule  garantie 

de  \&/oijnr6e  de  I'usufruitier. 

•Vojons  mainten«nt  quel  est  vis-tlrvis  des  nu-proprietSires  la  condition  de  IV 
Bufruitiere  qui  a  donn^  sa  caution  juratoire.  .  v^       "^ 

Ayant  rempli^tte  formalid,  peut-elle  §tre  gSn^e  dans  sa  jouissance  par  qtwl- 
que  autre  exigence  d«  leur  part?    Est-elle  vis-A-vis  d'eux  dans  une  situati«i\ 
.  plus  defavorable  que  si  elle  avait  4t6  dispens^  de  tout  oautionnement,  ou  que 
si  ajant  4t6  assujettie  au  cautionnement  fid^jussoire,  elle  I'avait  donn^  ? 

Eq  appliquant  ioi  lea  prioeipes'qui  regissent  I'execution  des  conventions,  il  est 
difficile  de  ne  pas  venir  4  la  conclusion :  que  dans  ces  trois  oas  la  position  de 
ruBufruitiire  est  identiquement  la  mgme!  Si  elle  a  et^  dispene^e  de  tout  oau^ 
tionnement,  elle  n'est  tenue  il  rien,  et  ne  doit  compte  4  personne  du  4)^n^fioe 
qu'elle  retire  de  son  affraAoMssement.  Si  elle  ^4t6  obligee >u  cautionnement 
-    fid^juBsoire,  en  le  donnant,  ell?  eii  est  lib4r^e;  et  pourquoi  ^'en  serait-il  pas 
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ou^^aleurades-bienscou^posantrusraU    T  f  "aturo,  espioe.   J^W 

Jb^rde  de  son  e„gage»e„^„e  s  r;^     ,2  !  V  f'-     '"'^^^"''"^  ^^  -^^ 

de  deniers  clJe  on'  avait  e2  W  «  •  •       ^®*  '^^  '"  P^^'ation  d'u„o  somma        ^'   ' 

clamor  I'ontioi^  iadWd^e  def™  f     "'''"  »»«?»"!«««»*  conoourlr  pour  C 

Bon  obligation  onvers  lea  Sors  ott'^'.    ''"''  ^'"•"*"  "^"^  <'«»«"«'?«  ^   > 

daar::tut:;itrtli^^^^^^^^^^^^^  .  ^ 

.      aecond.„oee.,aunoal:nlSirrr^"^^^^^^^^  '  ' 

(^uoique  vuea  »ir<»oj^r  •«*HUB8oire  f 

;^P"->^-aria;r^l^Sfe  ' 

f  ou  pori^es  par  les  dispos^^/ ?Z""  ^7  '"  ^^"^  ^'^''^^  P*^  ^ 

DanscedernioroaaJapeiaedoitLT^?  ."  '""*'*"'P'«^«*«>oonde8  -     -      '' 

1848  par  la  Cour  d'appel  1  Douaili  l^^L         V  J*^  ^«  »  Janvier        • 

«arv.v.nte  p„  son  n.a;u^harrriv  ^^^ 

l«Y''*anced'H.aeniWt„aturoI      ^^r^i^lHi^  -. 

"*'««^«.  '^''"*'*'"f'^P''"*«rd,reproduitleadiflpo. 

la-loi  62  de  oond.'  norto .     /t        **  *  • 

ifrffeyacwco^,.    '•'"""  ■^il?'™«"«P»»<«< •./««. ..Sot ,«t    -  ' 
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41iiia«iiuet«i.  CO  n'^'taitpas  H  titro  do  peine  centre  la  ^ond  marjago  do  la  dofaidrtSso,  qu'ils 
M«rteietnx.  reclamcnt  d'clle  un  oautionneuient,  ont  cit^  op  auteur  qui  pour  n'avoir  pas  une 
reputation  ausbi^tendue  quo  d'uutresjurisconspltcs,  n'eno  cepondant  paa  moins 
Bon  merito ;  Dupiii,  qtii  dans  son  traite  ties' peincs  dt$  itcondet  nocca,  cnseigno 
quo  la  fonime  usufruitii^ro  qui  so  renmrio,  devehant  suspdote  doit  un  cautionne- 
menf.     Ccttc  opinion  qui-nio  pnndt  isoloo  et  que  jo- no  trouve  .neproduite  par 
aucunp  autorito  IJotable,  no  mo  piimit  pas  devoir  etre_d'uii  p,vand  poids  sur  lo 
litiRO.  Dupin,  avocutau  pnrloiuont  do  Bordeaux  rl■^i  pjir  le  d^loit  ecrit,  a  en  tout© 
ptobabilit,o  emprunfe  sa  doctrine  a»ix  arrets  dc  co  piirlumeiit,  dtrpn^cr  itlaju- 
risprudcneo  coutuniierc.     Au  surplus  qiiaod  il  jxirlc  du  cuutionnoniont  dQ  par  ia 
veuve  nsufruitiore  (|ui  so  rtuiario,  il  no  fbiido  son  ogjnion  quo  sur  la, favour  quo 
mcritent  Ics  cufaots  d'un   pruinier  luuringe,  liinitant  visiblemen't  lu    ndpcssitd' 
>      d'un  v'autionnnicnt  au  cas  oii  Tusufruili^ro  u  dt'.s  eiifiints  du  mari  qui  a  cohsti'  ^ 
^\^  tu6  I'ujr'ufruit.  Or  comuic  duiia  In  pru.sente  osp(ic«,ii  ii'y  a  pas  d'onfauts  du"  pre- 

\  -        niier  mariage  do  la  do^'cndereSso,  ropinton  do  raulcur  no  pfr'aitpas  d'uno  grando 
\  « im.portaucc.     Dupin  tiro  en.  outre  an  ar^^unient  au  soutien  do  son  opinion  do 
\  I'article  264  do  la  coutumo  do* Paris  qui  porto  :  quo  la  veuve  doituirifire  so  roma- 
mnt  doi^  bonne  et  suffisante  caution  ;  ctpraniilogie,  il  applique  les  dispositions 
de  cet  article  u  lit  veuve  usuti-uititiref  ar  qaeique  titre  que  co  soit."  Cctte  assi- 
milation serait  ,scule  suffisan?o  pour  prdltver  rinappiicabilite  do  son  opinion. 
Chacun-s^ait  que  dans  la  coutume  de  Paris^iyirt.  2tJ4  fbrnie  une  disposition  uni- 
qH^ui  doH  etre  restreinte  aii  cas  de  douaire  ot  qui  no  s'applique  pas  aux  au- 
tres  avanta^esde  la  femme.     Sur  la  quatrieme  question,  jo  ^onclus  encore  que 
par  le  fait  spul  de  son  second  niariage,  s'il  n'a  pas  empird  la  condition  des  nu- 
.     t        proprietaife^  la  veuve  Amireau  ne  saurait  etre  tenuo  &  donner  un  cautionnement  ' 
fidejussoife.  <jjCe  serait  alors  comuie  peine,  qu'elle  y  serait  contrainte  et  jo  no 
^ois  aucune  semblable  peine  ddictde  par  nos  lois.  ,   '' 

J'ai  dit  :  s'il  n'a  pas'empire  la  condition  des  nu-propri4taires  !  Mais  s'il  fa  . 
•empir4,  s'il  a  mis  lours  droits  on  pdril ;  si  lo  changeraeut  d'etat  de  la  veuve  lui 
ayant  cree  do  nouveaiix  rapports  civiU  avec  son  second  mari,  u  altereses  rapports 
anciens  avec  les  h^ritiers  dttpremier,  s'il  I'a  frapp^o  do  I'incapacite 'd'adoiinistrer 
elle-mSmo  son  usufruit  et  on  a  transfeie  la  jouissance  &  son  second  mari ;  si  de 
fait  CO  dernier  est  devenu  njiaitre  pour  n'en  liHsser  que  le  vain  ti'tr©  &  sa  femme 
qui  par  les  conventions  do  son  miiriage  s'est  reduite  iHrimpuissanifee^oveHlerila 
conservatiorf  de  la  chose  qu'elle  doit  rendro  en  nature  ou  on  ^uiv^lent  aux  nu- 
proprietaires  ;  les  heritiers  du  premier  mari  qui  etaient  sans  grief  tant  quo  la 
veuve  ayant  conserve  son  <5tat  ^tait  restfe  vis-i-vis  d'oux  dans  la  m6mo  condition"^ 
de  surveillance  et  d'administration,  n'avait  en  rien  altere  la  situation  quo  la 
constitution  d'usufruk  lour  avait  faite,  seraient-ils  recevables  li  so  plaid'dre  du  nou- 
Tol  ordre  de  ohoses  ot  4  adopterdes  mesuros  pour  la  conservation  de  lours  droit*  ? 
Telle  est  la  cinqui^nio  question  fibee  plus  haut.  .^  . 

Pour  bien  apprecier  cette  question,  il  faut  d'abord  bien  connaitre  robligation    • 
de  Tusufruitier  relativement  i  la  conservation  des  choses  usufruit^s  dont  ii 
doit  la  restitution  aux  nu-propri^taires,  et  les  diff^tfnts  cacaotdres  que  lui  im- 
prime  la  nature  des  biens  ^  rostituer.     Ayant  ainsi  codistate  les  devoirs  de  la  d4- 
fenderesso  en  rapport  ayoc  Tadministration  et  1^  conservation  t^es  Mens  immea-- 
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>::j;f  S'itr  ^  done  e,.:;:;;^^  ._„,,^ 

".ettre  4  ^l.  droits  des  Tp^p^^Z  '  r^T  1'  ^  T """"""'^  "  P" 
!*«  prin.l«i.le  obligation  d«  is;!.l  t"  _" '  '^/'  "'^.  '^'•""^  "  '««"■  -«"'«»«  ?  , 


JacdhJvariondciacCodoIri  uf  ^^'^^         qni  emporto  c^ello  do  ..iiWi 

^sdoutouneLeS.iirr^IlirM''  ''"'""  '"  ''^-'Vuit.  Oat 

4  la  rcspoo«ubilitd.  ^   •'  "^"^  «»  ;<^««P*»"V>'usufruit,  il  c„  a  asa* 

Avant  do  rechorcher  quelle  est  l'<5fon,i..„  a     ^     >■       ,    ," 
cepe„danj.n^c6ssaire  de  const   oH^ond.f      "  f 'o-^*  J'^««fruitier,  il  est 
quali.'6  dcs-choscs  ,.'.a.hrZZlXu  "  <^-»^/l-  <^iffereut  suivantia 

^^  tcnir  en  bon  dt,t  d'entrlt'n      ^  ^  "'""''  ""'  '^'^"«'"^^«'  "^  J»  <^»'"ge  de-la 

irJL^  pour  „  Tpori  /S  iT"'"'  T''''^^  •^'"''  "^^  '^^ 
pcVe  qui  Jus  Lupe,  n«|  aC  do  i^.t  "  .  -  "  "'"*^^"^ '  P'*'''«^»'«"  ^''<r 
d.rcnU.d«..oL;:tX^^^^^  .n.™e«b.esn'eat  reproch.  aox 

vu  qu'il  exhteX^^ZTdrllvZ^'T'^^^^^  Nousavoo, 

les  choses  fong  BK  qui  ^  consent  n."""  ""'  ''^^''*"'"'  ^^^^'''''^''^  «'"-'^ 

et  ceHcs  qui  penvent  servir  sans  rn'!!!^  .     '■  '"■^'''  '  »'-8«nt  comptobt 

graduel  Jent     P«r  rlZtl'  ZZ""'T'  ?  *^"'  "*  '''  ^^'^"orent  que 

en  disposer  a  son  grd,  ,o  user  'en  aK^f    .  ^"*  '"^  ^endre,  les  donner, 

nant  eVtoute  propri^tret  a  ^    7  .""  ""'  "'"""**  de-ohoses d  lui  appart^ 

;ru«ntit.  de„ii::^e";±^:?r?:uSt  tr^'i* 

.  lors  de  son  ouverturc  '  -  ,"««'»^t,  ou  la  valeur  qiM  avajent 

l^e  droit  du  profindtaire,  d  RRln  *de  l'u<!.iPr..;f    «»  *x      i 
antfemobiliereoontrel'usifruSIl  '  "* /^^°"*  «°  «"«  «"•?!«  c^d. 

«mple»entvis-4-Wd;:tp::7^^^^^  LWruitW  est  tout      - 

vis;a-visdeceJ„iquiluiaraSnf  fe  *  "^Ponsabilhe  de  IVmprunfeur  .    / 

i^^cHoses  fongiblesde^ellespHr  r.p.o^^^v^^"""''^ 
importer  la  ddjchtfance  'tfe  I'usufruit,     •     ""^^"^i'lf  '  ab,>is  dTjouissaqce  pout*- 

.  Get  usuft-uit,  a proprement  parler  n'en  e^t  ni^a  nn      T         .  ■     ■* 

d<!guisef  I'anomalieque  oreseX  A  U  If.  '^.     "        ^^'  '"^'"^'  ^•»^«°"  PO«r 

il  n  en  est  pas  de  mgme  des  meuhlAp  /-»»fl  nn„r  ina  .k..-   .^       .    " 

HBUHira  (.qua  pn„r  i^,  dmtmguor-tfernhoHOB  foal   : 
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l^tk  ou  p^ri88ableJ|>ious  appellerons  choia  non.j,4rim^b/e$,  qUi  ne  m  consu- 
lt quo  graduoUnwiirt  par  rusage,  et  do  oetM  ospdoti  ront  los  Imeubles  meu. 
blttnts,  lea  aniniauz  pris  B^par^ment,  lea  instniraent^iifatolros  eyutrea  chows 

^mblablea  dont  TusufFui^r  pout  retirer  un  usage  li  

etre  it^tirudes  dans^^^^t  oi  ellea  sont  loi^  de  I'^tiL 
ddtdriorton,  do  la  {^  tn€mo  desquols  il  n'cst  pas  reil 
faute  de  sa  Mrt.  I\»rapport  a  cos  choses  noiJ pdrisad 
tier  est  nus^^troinl^jije  par  rnpport«ux  ii^ettbledj 
pi  lets  doAner ;  it  duit^tiiller  4  ltii%|^conl{|orvatiHeoininl 


le  sa  pi^itre  ibo' 


lant;  DOW'Soulei|ient  ilf  est  responsa 
jles  prot^ger  oo'ntro  I'aJ 
/  '   En  |e  sons,  il  eaif  cofj^^Sls  sa  ^ 

Co  n'^t  plus  commk^w:Tpi|por|  aux 

^^«  ^J^*""!**^  ""  ""ti^rojii^taire 

liAi^  ....vii.  ^lSS^  -...1*1  peiit  revendiquer  III 

I  fautf  do  rusuftti^i^ 
I'ljiipH'uitier  ou 
I'Ift  cliose,  mais  enoore  ils 
fwi^ri^ire^         •   >,    ,  ' 
do  i^usufruiticr  k  larc^titi 
des  soins  qu'il  doit-  apfio 
IstrationM     ^       •     ,• 
^l^cf  'Ntak^errdns  plila  tkrd,  quand  il  sera  (jaest^a 
'  :;i^;teetti«^pid  ^trang^tes'la  ciro 


[uandpi^  U  r^pffmej.  V 
'iUte,  r($ponsa1il4^U  f 


>*.■ 


iWon-f  culement  res- 
lient  tf  nua  <  es  dommagcs 

::/■     ^4 

dolachoso  [)on-p<$ris8able 

sa  conserv  ition  et  de  la 

'^anoes,  u'jl  p^al  oom- 
'vation  de  lit  phoee  nons 
^ejndi^e  cot  to  abdication, 
ii^.i88ane(  de  ohoses  de 


^rissab^  eir  i^biqtiant  l^adminiatration,  et  qnelfJroii 

"%fa  part  4ppr«?pH^ift,«St,  plug ^rdenoorei  si l^b"^^^  „„  uuo«,»ae 

ett^  nature  dpnnf  ^et^ala  ddohdancc  d^Fusufrui^  ou  A  ijiSimeanres  <  iSnservatoirea 

,    cpntre  l'usy<|uitier>?  ^\|        -%'  '      " 'v'   ''-«%  "     ' 

;     Dans  qni^e  des^j^pt^jfypee  doit-on  Ifiiiro  enttt»  ^r^anoes  usufruities  ? 

•  iPans  la  preinir6  ou  M'sf^de?  Eri  d'autres  termes :  da  moment  de  rouvcr- 

^OiM  de  I'uiraftTiit,  l^suf^itict'  en  devienUl  )e  proprijtaire  absolu  '    Peut-il  en 

.disposer  coinfne  de  ia,^^|)re  choite,  e^  le  na-^ropri^tairen'aura-t-il  par  rapport  A 

4lle«  qu'une,e*fkn^^obiri^,  comme  par  rapport  anj^qhpees  fongiblea?    L'usu 

fmitie^  a'a^t-il/^^  ctotraftw,  comme  par  rapport  aax^ji^oses  non-p^k-issables,  que 

',le  droit  de  joi^ir  des  fruits  oivils  qu'elles  prrfduieent,  4  |i  ^charge  de  veiller  k  !a 

^<on8eryation  de^  capitaux  ^ui  dolvent,  &  la  fin  dej'ii^fruit,  8tre  restituds  an 

!   propridtaire?  ,  ^  ordances  pont^lles  I'objet  d'un  t^ritiWe  usufriit  oopme  les 

immeubles  et  les  ohoses  non-pdrissables,  ou  d'un  quaisi-usofruit  conbme  lea  choses 

fongible's?  ,  «  ' 

Pour  rdsoudre  ces  questions  iinbus  faut  remontet  k 
.  rusufruit.  >  Cest  le  dr^U  defoutrda  cAi«e«  dontun  q 


Ajnsi,  toute  chose  q<i\,peul  procurer  i^ne  jouissam 
partenira  I'autre,  qui  ))eut  Swe  Tobjetd'ao  demem 
et  doDt  la  snlHhice  pent  etre  restitute  dans 
4»re't'obiet^|g|ritable'iljufruit.  Qu'esfc-ce  q 
moral,  donffW^fatal  produitdoa  fruits  civilsj 


.^' 


ddfinitionVbigme  de 
||fa  propria^.  ' 

I,  san^cBser  d'ap- 
h^tile  k  I'nsufrnttier, 
In  nu-pi«pri^|fi{re,  pent 
?  N'oat-ce  pas  un  8tW 
^nsdqnent  suscepribles  de 


.  J. 


L 


•  -4 
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l-'-f 


(i^membrpinent  ?  L'a«nfV..:.j  ^     ~^ -^ I 

•on  pnncpaJ  <l  J.  fi„  j,  1^,^^°^'^,^^^^  ''  '"^"^  «»  """^^'uer  le 
-»«ble  r^.,.w  ,e«  p^g^  que  pLurua  nT'S  ^""''"  '"  '«'-"-  'i'--  i"' 
b.teau4-va|«„.etl«rendre^^„'^3,^„i^     meuWe  non-p^Hsaable.   diaon,  „a 

gent  il  a  ,e  droit  do  ia  re^Ce     o!  1^1    '*  '"  2^"°"  ««'  «««  «^"™«  ^W 

.   -devojr.  Carle  ddbiteur  pe«t  toVourstrM'""'>r^ ''°"  ''"•''  ■»-«  "'^^^  ^» 

onptions  quos  on  inactioV  laissorlit  1  """'  «^'  "^"^'oitier  est  tenu  dos  pres- 

'2T''''i'''^^^^'^'L^  -^ou«>.ev™l,a,cettoso!:i 

d  ua  qba«i-usu,mu,  et  que  fe  d  olt  d       ""'•"^'■''  '^"'""^  ^°"«°t  alorsl'obje^ 

res  qu  elle  pouvait  avoir  pflur  ea  J^T  ^^'^'^'"'  ^"P«"'"<5°  ^es  accessoi- 

•l-^^^oeque  cela  prouve?    Tou    «iLT  ^"V  ^''^"^"^"^  «  Perdue'     M^ 
::?•"  absoJue  do  ia  crdauce  e  n  « I  ^^^^^  ^  ".  !^'"""'  '  ''-"fruitiorl 
«nd  impossible  I'usago  d'une  somrH"        ^''*'^''  ^  a  ced^a  la  n6cmi4  qui    ' 
«•  une  ezeeptioa  cr^  par  u„  ^LrM"'  T '"  "  "^'  '  '»  circulation    Ce^ 
Pr6^«ion  de  I'auteur  d^LuLterouM       .     "!"^^  '^^  *  '^'^  «"»-'  'J'*'""*- 
J-  sert  do  demonstntipn.     S  cffet^dl  ''*"  ^'.  "'"'«'•  ««"»'«  '«  '^S'e  gdaer  Je 
Propnete  absolue  de  I'usufruiUer  tL      "".f  """  "'•^'»"''«  '^•>'"^°  devient  U       • 
-;;  S'il  en  est  ainsi.  lCf^^.^Lrnrornf "'  .Y'"^  ''''''  ''-*  -"^^ 
-    I"'"'™  P««  «"x  heritien,  do  I'au teur  dT?      t'''"'  ''  '""'»"*'  ''^  »'^«ce  n'appar.      - 

^e'.etlesnu-propri.tairesnCntalw^^^^  ^ 

f  .re  rembourser  le  montant  do TM?      ""'^r  °"""-*'  °««  Verniers  pour  se 

•laouon  contre  le  d^biteur  origL  re  d/rV  ^''"•^"'--t  ^'^  P'^uront  p^ 
7'  contre  les  heriti»rs  de  iCuLli  fT'  "«''«,  P>  celle  qu'iJs  exerce- 
d««and«r  la  ««br^ti%uisqueirr    !  '  "~"'  '^  '"^■"«  '«  '»'-•*  de 

.  »'u»  autre  cote  si  les  ere^e!  ont  deV*  "V"  ""^'^  "*"*""  »  -^««on  '  ' 
vent  le  proprietai.^  .bsolu  e^pZ;  ^  °  "  >-Wes  do„t  I'usuflSer  de^ 
deyu^nfpassible  de  la.jestitutforint,ST"  "  ''*'"  '''^  '°  «''"«'•'««''*.  '1 
q«'.l  es  retire  ou  non.  ^11  e,t  gara^rdeT-  „  ,"  k-k"?"*  ""'J"^'  «"««  «'^1« v^^ 
ch.rge%  C4S  fortuit o»  de  la ^Z^^-^t  '''  ''  '''**^-'^  «»"""«  "^ 
Jjpotheqi,6e.4lac^j^geediviAiSr?'      °f  P"'*''"^^^  ' 

QP&fion  bizarre  et  exorS  t\         T'  *'  ''"^  "J^"  P'»»  '"d.       ■ 
>;4eluiren  bon  p^'^^^t^^^^-P^^^e^q'^se^^^ 
I-a  loi  .  tenement  oom^^  J  «^Loes\L^       X^?^^^  ^'  '  ' 
le«  en  nature,  quand^ll^  r.'ootZZZ^t'^''^^i^^  ^bo^c'  re,titua- 


u'ftj^rantMi'fttita- 


■'V"  "-^^^  '^^^^.b  d^-ch^  „sr's  ^' 


AaUraM  atal. 
"wteYttuc 


J'   !5i 


i 
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^inw  etii:  nant  olalronienti  entendre  Im  fVuit«  do«  or6anofi».     Kn.diBant  qu'il  jouir*  dea 

"liuM  ft  UK.  fniita,  no  dit-o|Iq  pnw  par  iinpHofttiori  quo  lo  oupital  no  lui  ap"^nrtiont  pM  ?  Si  lo  oapi- 

tal  dea  ordanaes  nppartient  A  I'uirtifruitior,  il  a  lo  droit  dn  Iom  vondre,  oomtno  d'^ 

tionientir  )e  transport  ot  la  novation.     Loa  moillouM  auteurs,  ontr'uutrta  ProudX 

hon  f|uo  Ton  pout  oonsid^rcr  oomme  un  dea  maitroi  sur  la  matidro,  luV  rofusent 

.       .    ,„      ccpcndant  00  dipit.     "  Loa  crdanoria,  dit-il,  vol.*2,  No,  1054,  aont  bion**!8lln6o» 

^■l'       "  j\  »i|ro  6tcintos  au  oaa  qu'on  vienno  i,  Ion  rombourser ;  l«ur  UHn}<o  rtWino  con- 

•     t  "  aiato  tl  foroor  lo  remboursemont  dea  cnpitiiux  rmind  cllos  scront  cxii^iblos,  en 

.  "  aorto  quo  I'Hsufruiticr  qui  iccjoit  ou  ^xxmo  Icb  rc»nbours«incnts,  n'uw  quo  aui- 

'•  vant  111  doHtin  ition  de'la  clioso ;  niiiis  olio  no  sont  put,  dostinooa  A  ^ro  vondups 

"  ou  tranHformeos  en  d'lmtrea  cr<5nncb«  par  la  novation;  rusuf'ruitior  no  pourrnit 

..  "  done  vundro  ou  innoyer  nu  prejudice  du  propri6tniro  ot  sana  sa  participation." 

Cost  Bur  CO  pTiincipo  qu'n  etCflrondu  un  nrrCt  do  la  C  mr^bsBordeaiw,  du  19 

avril  1817,  par  le<|uel  il  a  ot<5  j»«t0:   "Quo  rusufruitio/n'a  W  atom  mfeme   •. 

"  qu'il  est  dispcnsd  do  fairo  in"venlair«  ot  do  donner  caution,  le (droit  d*»conson- 

"  tir  le  irnnsport  ou  la  novation  dus  ordanccs  faisant  purtie  de  xuauifruit.     En 

"  pilreil  oas,  lo  nu-propridtairo  ost  rccovablo  A  a^ir  cl?ntro  rusufirnitioKjiour  cause 

"  <riibus  de  jouisBance,  en  revocation  do  son  usufruit  quant  A  ces  ordancoH 

''ndoH  motifs  do  bet  arret  est  lo  'Auiv^nt  y  "nttonfjiu  qu'une  ordanoe  nV'st 
"  p  lint  par  lA  memo  uno  chos^  fonsible  ;  que  sans  douto  olio  pojit  a!^tcindre  par 
"  i  rcinboursement ;  mais  quo  rusufruitior  ne  „po«rf  nit 'do  sa  sculo  aWorlt^  en 
"  conscntir  liftlnnsportou  la  novation.""  ■        ■' ^  ■  > 

Do  CO  qui  precede  il  Buit  done  rigourouscmont  quo  los  crcjance?  no  sont  pa<i  4«» 
chosps  fongibies,  que  le  capital  en  appartidftt  nu;  nu-proppiotatro,  et  qu'dtant  • 
obli;^c  do  Ic  restitucr,  rusufrullior  est  tonu  do  veftl^r  A  «a  con.servjition  do  mC'Dic 
qu'A  cetlc  dcs  nieubles  non-jierissablos,  ooiuino  il  fest'Jcnu  do  vcilTct  A  ccll<s  4es 
yunicubloB.  •        ^  '•'       V  •  .,    " 

II  sera  question  dcs  con.s(<quonces  qu'entraine  Vmas  do  joulssaflce  dcs  cr^ah- 
ccs,  en  niemc  temps  que  nous  traitorons  de  I'abua  de  jouiasiuise  d*8  i^eublas 
noi^pt'rissables.  «  \         -Hf^'  .*  "^  * 

L'obliiration  de  consefvcr  les  deux  6tant  jnaintenant  oon*anto\yj(yons  en  qu^i  V 
I'usufruitier  qui-se  met  dans  riinpossibilitd  die  voillet^A  cettc  conservation,  en  s6^_ 
depoaillant  irr^vocablemcnt  de  lour  administration,  ^t  en  Ics'souinettant  A  la 
pui.ssancc  d'un  tiers,  violo  cette  obIi2;ation  et  A  quel  recours  cctte  violation  pent 
donner  lieu  de  la  part  des  horitie^r?  1       -    " 

Posons  la  question  sous  uno  forme  plus  pratique,  toyons  en  quoi  la  ddfefide< 
resse,  en  se  mariant  sous  le  reg^ime  de  la  Communautd  dans  laquello  est  entrd 
ri|sufruit  dcs  meubles  non-p^rissiibles  et  des  creanccs  rest»S^s  dans"  la  suoocssfon 
de  son  premier  mari,  et  qui  sont  tonibds  sous  la  puLssanco  d^  second,  a  manque 
^son  obligation  de  conserver,  et  quels  XQoours  die  a  jpar  lA  creea  cofltre  clle  A  la  • 
poursuite  des  dcmandcurs?   ''"  '  -"  \  >.  . 

L'obl^ation  do  conserver  la  chose  qu'il  floit  restlj^jier  spumet  A  des  devoirs 
au^i  varies  qu'importants  la  per8onne*'do  I'usufruitior;  A  r6|?ufr»i,t  est  attacb^e 
une  liiiute  rcspunsubili^e ;.  ilifst  deia  part  de  cclui  qui  pn  eaitdifvesti^ine  oeca- 

►;  siqn  incessantc  de  vigilaucc  ot  de  sagesse ;  et  un  I^^jisto  dwtinH«<5,  M .  Itennequio,.. 

\      '  ,.  ■"  "  :?         ■       '      '  \      '■» 

V  ~  -  "  ^  ■''■.-  ,^       -_ 

A  .  =.  ..  -.       -  ^ — "^T~^^ '  .f'  . : 
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II  no  no.,  1       *  o"...ornr  l„  ol,o*-,,„„r  «,„  „,„i„„. 

d*  ^on  fait.  «,„i8  ccro  il  l..,,  du  f.     "j    "  ''  "';'"""-'"'"'!'«"'  «'  ««'  re«pj,„HabIe 

-ut^u  pi^i.::  1  ;;^:r  ;'::::•!  ::;:r  ^-f  -  ^"  i^^^^-  ^ 

niai^  il  ost  ceore  vis  i  vlw  •>"-«<'»le.Mei.t  il  est  frurdien  et  ii.andutuiro, , 

«Ff«irc.  !.      '.      '  ■'■'"''  "■"-i'»»».'i«»t  on^c  4  „o||„  d» 

ilelior  do  ,.  re..-|iu„Sii,s  ,:,  A  .  T  •  *  '"  <•"'  "»  P«'''^ 


^. 


^  lii  <■""*•     Jci  I'uuui  (JU  proydi^ur  ne  1 


yjjLcJgfitais  que  l.'tt> 


ui  est  p:i8  personnel ;  c'est  I'acte 


■t 


.  "  'V:  V 


"  'Il 
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I.  q/ 1 


/ 


^*T* **"■  ^  •'•waft'uiUer  qui  tlrat  totijoun  mq  DjpndtUlr*  tout  too  ceU ,  qirf  peut  le  nn- 
ui.ti...   Toyer  d'anntomtot  4  ['nutn.    l\  tan  Msoiblcrnit  <lur  d'ailloura  do  reluMr  A  |'u- 
■ufruitier  I'aiiiatence  duo  pr^poM^,  d«  reiolur*  d«i  Mn^SoM  da  mtndat  I 
M«iR  ilcn  i!crd^^r|nj)n,(,  si  ea  tUra  ^Uit  rcrdlu  d'aa  pouvoir  pertuaMnt;' 

^'>   WBff^^SfSf^*'  f**"^  ■'opport  ou  propri^tairo  qui  oonocrvo  toajoun 

^  ooninieJ3S!5P"*^W^m^cconr»  ooiitre  I'uHufruitier,  uoo  cwwlon  »vait  6td  faite  ra- 

*'*'*  ^r*?*"^''"  '•*  cr^iincoiwiujetl(j«  4  I'luiurruit  avco  retuim  do  titrew,  diKons  Im 

IWlleta  i\  ordro  ou  au  porUiur:  ai  la  ooni*6quoucc  de  oetto  oiwiion,  qudque  nulle 

m(^ droit,  avail  en  fait  eji  Je  r^itnt  d'inveatir  le  ooMionnuira  de  U  propri^t^  de* 


•■■*?•■ 


cr^ancoa' ;  ,en  co  oiw,  le  pnipri 
.    '^  de  I'uBufruit,  du  uidinH  ft 
^    Qu  dcniundcr  eautiotiivftnicnt? 
-^ ^     I*<«8«)n« ii  d'nutroa'bypotltdaet. 
moncc,  ct  qii'uyeo  och  uutrea  bitsnn, 
OH  quo  ndgdOiuni,  il  tonibu  en  faill 


Terpen 


A\  piiM,  anion  doiuander  la  ddoh^anoe 
lnoulillitru'',Jk|ui  lunina  *dca  d^bitoura. 


q» 

forceo 


uppoaons  qua  I'aaufVuitier  .dovicnnc  en  d6^ 
on  uRuiVuit  pflAso  aux  tufti^i^  d'uo  ourateur ; 
>  et,  qu'uvco  lu  mu«aodoBeabi«n»,  I'oaafruil 
dej^ienne  aujct  li  lu  rdj-io  de  m»  cioanWra !  * 

anscea  djiux  dernicracas,  coiuuio  dans  le  premier,  le 'pjropriitaire  qui  voit 
er  radniinistrulion  do  hch  bieua  en  des  mains  oirangoroK,  n'eat-il  pita  roccTa- 
Jblc  A  rcoourir  &  des  mcaurcR  con^rvutoirc»  ?  ,  Jo  ne  voU  rion  dans  lea  auteura 
qui^Mt  rapport  au  oiw  de  I'iatcrdiction,  niaia  jo  lia  dans  i'roudhon,  qu'au  oaa  oA 
I'milinruiiior  railli  a  donp«$  caulio?»nomont,  aa  ouuiion  est  d^oharK^o  par  la fijUite. 
•«#  nouvcau  cautionneojcwt  oft  dG,  et  qu'il  ou  e^t  ainai  ai^oas  do  la  vento  ^ 
•ceo.doi'u8ufruit.     Proudhon,  dont  ropinion  cat  partag^Wfer  Troplong  en    ^ 
BOh  traif^  du  cauti^nncmunt,  aoutiuiit  qu'cn  oo  djprnier  caa  le  nouvol  a(!(|uer6Ur 
doit  Ijonncr  cjmtion  paWe  ^ue  la  prcmidre  a  ^t^  iI6cliurg<So,  et  que^  nifinfe  dans  le 
(»8  oa  r<pjifruLtier  aurait  tJt<5  dinpcns*}  du  cautionneniL>nt,  I'acqu^reur  en  doit 
un,  parce  que  lit  dispense  a  4td  personnello  ii  I'usufruitier  et  no  peut  pas  fitre 
^tenduo  u  it'n''4i^i1^     II  o^8t  do  memo,  ditril,  du  oaa  de  la  subfcmitioo  que  lea    • 
crdanjiers  pcuvoot  r^<||||pao3|||ari8  lea  droitade ru8ufr«itic(r  poursuivTon  d6olidanoa 
d'usufiruit,  suirant  rarticlo  <ni%<iu  Code  MapoliSon,  pour  abua  de  jouiasancc. 
Quelle  Mya  raiyC^c  cctte  Jlsehurjje  deula  caution  et  do  i'obligation  d'cn 
"fournir  unl||hvol]&r  .<_     ■*■•  '  .  .    %';.     .  ,   f  ,  ■■-,•,     '  ..      V  ■ 
Dans  lo  Bfcmicr  cas,  c'est  qucje  fid^jusaear  ii'a  caationn($  que  I'uBufrUitier  et 
ttoo  tyn  BuiBocsgggyi'^itre  Binguliei;;  que  I'ali^nfttidn  de  ruaufruit  n'eat  ^aa  no 
efvenement  q#TOmerttre  dians  s^i^dvisfons  qtl(%d  il  »«»«Utionn6,'et  que  le  caji-    i 
tionnemait  cst^^rsonnelet;  ne  p^ut  Otr^j^tendu  dCun^yMr^tl||te  §.  aue^  aiUt«.  ' 
Dans  lo  scconcl^  o'e|irqOe  pour  lMytMiliJa»o  oii  I'lftufruUiiftiLJkMi^ntf  un  caution- 
I'niemeni'i,  <ie  eautipn^ienj<mtAt.d«JVTOa  caau6,  et  qup  d"an8*«nB  oti  il  eli  aet^dis- 
■.peusd,  la  ehos^^est  passd 
--\  ji»,l*8fetk,n  tiers  flowt  Tauteui 
^H-      *^pa''coBs«5queniinie|t  investli 

'^-./fuBii^itietft^^  ^  .,...,,.      ^ 

:'."■:  Que  dit  !l^udho||4u  caa  oilf  par  SOD  second  mtftiage,  la  fomn^  apportd  en 
\)^  •joansanc^  un  droiLd'asufruit  conventiojpQel  qu'elle  a  refu  par  suite  ^c  sou  pre- 
»■ '      nnier  mariuge,:3Jo,  8(51  ?  \  ■•'■'.  ^ 


^i^in'a  etran^dieu ;  que  le  n^uVel  adniinistrateur 

i!«vuit  ji'a  pu  pr%)iF;  Tin^erbixtion,  et iqu'il  n'a 

e  Wciepflauce  qui  a*inotiv^  sa  (jUspojue  en  faveur  de 


I  ! 


.■"-C    -  /^^ 


».V 


\n-i^ 


i#' 


\n- 


•r-^<W     p^ 
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'•«u.ro  droit  d-«,ufVuitoo„,„„tio„„7rjir  "'•'^""  ""  J""'"^"""'  t«ut  M.A., 

"  r6.ulto  .,uil  dnir,  (Jt„  te„u  do  li.filT'  «     "  ^  """"  J'>"''*«ancc,  d'oii  « 

"  v.tiona  pnrtiouliore,  A  ,i.ip«  «„  „„ t,      *'    ^""'"  ''"'"  ^  »  ''"«''Tuo»  ob«,r-  ,     . 

"ATM  do  lui.  olio  ci  rt.no„-  l,l«  J ""  "»»'^'"'^'«'--'  «n  titre,  on  wrtequft  Wl- 

"co..u..eexer,.ulo,  droits     Vl/^^^  ^"  '^'^  P-*  f-e  nioir 

^  ^  qui  peat  .tre jug^e  «uffi.,.te,  h1  i^l  Tntt'lT' '  ""  '>"  .'"""«  "»«  -<^-« 

"  qu'il  soit  bo«,i„  do  recourir  i  un  o-mH  „  VropmUir^  fonder,  sana 

lltoa  mariago  la  d^  Jdll^  ?A'  '"  ''''"''™''  ""ffi'^-nment  lieu. 

-m«aire„:5„;ter  X:  ^^  ^7"--'^  do  bien.  dans  Inquelle 
W  droit  d'uiufrait  doa  moublJaTontf     "m      '"""'"'"'"  ^'  '''  i^meM„, 

eHo  D'afaiuuouno  rdsorvo     El «   "  „T'  '""  '"?"'"  '"^"""^  «»  "^»»««- 
Banco  4-  sort  «cond  „.ri  aan,  LZJ.       7"""'.  ''««J'»!"i?tj^on  A  la  pui-  / 

«'-t-oo  pas  lo  soLd  IriVQur,  r5  r;  '"  "'  ."'""^  '  ''"'i^^°"»~  ? 
t  rtftltr  fccH  una  pf,..,„,u..i,i-,.  ..^.^^-^  ..         ''-^-ism 


% 


«»* 


-^ 


il 


7 


«"><  riftnn  wi^ 


JP8»^u..o  uanspoBltio.  rad.o>le ;  ils  sant  on  p;;:n;e  d 


liQ'^Heswur  do  I'uBttfturit- 


•i^'^fi. 


# 


an  Douvol  admi- 


l> 


4.'* 


A 


■f  ■  -. 
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COUn  80PERIEUIIK,  im 


ifflb- 


V 


M  AwbkiiH  I  •  ui.  nMrnlctir  »|ijl  n'li  nfporfi^  aiiounii  bl««ni»  qwl  puiiwcnl  Im  ^rSli'jijer  oonfre  U  <ll*ii 
JtarMvii.'.    pation  du  eufiitnl  ilu  I'uxulVuir. 

f    Ainiti  <mn»ki4$rd,  U  fNwiilon  nnitvrllc,  ftiito  nnx  (loinnniliMirx,  nn  nnua  MtitbU  t> 
•       flln  pni  li>).'l''>"«'r  IPMrK  ori»l»i»<'N  ut  JutHHur  k-ur  ri'oourn  li  des  iiu'iuruii  onnsurfa' 
lolrw? 

Lo  olminr'-iiionl  dVfut  (!«  Ii  »muv«  noun  lo'<  coM'lilinn«  i|)ii'ont  aoooiiiprtgn^  aon 
mitriif^i',  li'fHt  |)iiH  copMHdaiit  |u  ih>u1  laottfdu  trur  iluinuu  lu.  ,^l«  pr^toiuUnt 
(|iic  lo  N'OOQil  niori  «'>it  iiti  ili-Kiinittfur  qni  iiu't  en  daitu'^'r  lu  ruMtit^tiitn  dtw  bioni 
cliiiruoKjI'ttfcfml'.  / 

Co  Dcnniul  mjitif '|iii  tno  piirilt  r((yii''iii<>nt  tuiporttitit  du  prnrdt,  dnit  vitalciueni 

iiifluer  Hur  lo  preiiiicr  iHoyon,  on  nir^ravcr  In  foroc,  «n  ittufriu»r  In  portuc  Mulvnnt 

lea  cirwiiHtanoo",  it'il*iii!  dnlt  pni*  en  domiii«r  la  iblution  i-n  onll»<r. 

Car  qud(|uc  itit>uni;iintu  ipici  noi't  lu  p«'r»tfM  etive,  pI  I'lHiit  dw  fiiiti,  fui'Mut  cdd«r 

•  la  prcWtinptinn  t\  l«  pruuvci  eonirniru  d^iuottire  quv'WH  propriutiiirvn  no  ooureni 

-■_-—----        auonn danjitor,  nw wm oipdnei A nucan* p^JrwIlBliqn ;  iliiSrftnl liiiif  grlet ot  t«or'/ 

deiunndfl  du  cnutionncmcritdcvicndfit  Rupcrftuo. 

II  B'ogil  done  tlo  Hnvoir  qiit-llo  a  ^ri<  riidiuinitttrAtiiiu*du  wjoond  iiiiiri,'de  coo 
.1  ,  ntttra  la  cnndition  qa'^jo 'i,,t')>>t(t"A  I'l^KulVuit,  pour  jiixcr  do  la  Huffiaunoo  de* 

"     "^    .#lfa»»tk'«  offortcs  aux  li^iitkr»'.  .», 

Il8/roproch«ia  luix  dtMbndi'UM  d'avnir  rotiro  dc«  oiiphftiix  do  ortincw^^ 
•     l«  dmrtimeuiont  di'Ji  u^oublcM  .n_u  tuontant  do  12211  frs.  ct  de  n'en  pnii  avoii 
"  do  pinoenient  tiUle;  00  qui,  Bul^/i(r>^^eur  njMtil'iiie,  op^rn  I'appauvriHfwnieny  do  U 

"*    '  auccoRsinh,  dtiiblit  un  fiiit  de  diwipathm  et  enriiitituo  urt  ubU4  do  jouitwaoiBe. 

t       .       ,    »    LcHdofonduurnHd  deniont  paH  cC'tto  aMrtcrtion,  ils  dnnnont  eux-mduiiia/nu  oon- 
.»:  *  tiiiro,  un  ^'|j«|t  dutailW  die«  cV^^jcia  retLr^j  W*!*.  ajfljit^ttt  qu'iU  lea  out  replac^M' 
avcQ^n  surplua  eonsidern^le ;  d^  Horte  tjiie,  loin  do  diwiaaor  lot  r(»(iH)Qrooa  d« 
I'uaufruitiure^  lis  les  ont  au^tjientoiiHe^,  pur  lii,  luuHiplid  leg  girantWd^t  0U'prQ> 
prietuir^tt^  "■■■-.",       '.     v-.i      ■."   •'''  ■    ,  ..■     -     •  ■■•      /,■''' 

Mairau  nom  do  quoi  dnt  dr^  fait?  oea  ropJaceinQntH  de  oapitaui  VEkUoo  au'nomt^ ' 

de  i'aBUfruitidre  uu  do  la  cf)mmunaut4,  iSlfqualttd  d'u8ul'ruUi<Srcpour  eile,^ave» 

indjoatioti  do  rorigine  den  deuiorM  prSt^a  et  do  lour  doHttnotiou 

If  a-t-il,  en  deux  iiiot8,.v^ritublu  remploi  doa  Bomn)i99.KtirOTa? 

Fait-  aingUlior  ot  phain  do  Hijrnlfioation  (  '  Cdutoa  lea  obKf^tiOQa  et<  billota  qai 

conatituent  lea  placcmonta  fuita  pendaut^ta  aecodde  oommiinant|$t  aont  «a  nam 

da  aeoond  inari,  au  profit  do  la  nooondo  ooiumunaute,  «i  I'oa  Vout :  hi^ift  de 

^   }'origtne,"|Mw  un  niof ,  aur  I'uaufruit,  ai^ience  ooinplet !  de  aorte  quo  a'il  y  a  ea 

■  'enrtolilMacmoi^t,  9a  4ti)  Ve0ri0faU4onient  do  Ja  aocoade  eeAiniuDaat^,  au  moye'a 

des  capitoux  pro'^etiant  do  )a  preUiiure,  .   '  .       Ji  ' 

Four  Juetifior,  ranomalio  d^;H  a^iiitsonicnta  du  aecond  marl  eiv^prttant,  en  aon« 

'  nom,  dea  oapitaux  proveiiant  pour  moiln6  de  I'uaufruit,  aea  d^fonaeora  e/S  kobI 

.   retranch^s  dirridPe  lo  droi^  qu'ava'it  Jl'usufruitiere,  et  la  Communaut^d,  pour  elle, 

'^     de  retirer  lea  oapitaux  lota  de  lour  ^uhdunoe,  et  de  diapoaer  ^ea  deniera  en  pnv 

venant,  devenua  chose«  fun^tbles,  commo  teur  propridtd  abaolue ;  propoaition  doot 

Pexaotitude  l^^ale  est'irr^proohable.  .  Mala  o'eat  pr^ie^ment  oe  pouvoir  de  rett* 

'   r«r  Tea  oapitaux  et  de  lea  falre  toniWr  daSKTii  Coiumunaut^  comme  GODqueta,qai 

coustitue  un  daogcr  puur  ka  b^rifiera,  en  lea  luettant  it,  la  morci  du  marl  qui 
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AmltMaotal. 
Martel  et  ux. 


^'■ 


^ 


->^ 


■  J^ 


L'uaufruiti^r,  ooupable  d'ubua  peut  otre  d6ohu  de  sod  droit.  Nosoodifioatours 
en  ont  fait  un  toxte  ezprds,  copi6  sar  Tartiole  61 8  da  code  !l7ap6l^on  ^usoit^. 

Le  tezte  scmblo  limiter  Tabus  a«x  degradations  oommises  sur  le  fends,  ou  & 
son  ddp^rissenient,  par  fuute  d'entr^tlsn.  Mais  il  cat  certain  que  cette  dispo8l> 
tibn  s'^tond  A  tousles  oas,  oCt,  pa'f  son  defaut  d'administrer  on  bon  pi^re  de 
famille  ct  d'apportcr  lo  aoindu  indtrei  la  conservation  de.Ia,choso,  I'usufruitief, 
met  volontairement  en  danger  lea  droits  du  nu-propri(5taire. 

A  plus  forte  raison,  doit-il  n'uppliquer  au  oas  de  dotburncmont  dc  la  substance 
de  la  chose  i\  son  profit.  Buns  le  cas  oCi  la  ddch^ance  est  lo  fruit  d'tibus  graves 
et  entfiches  de  nScidivc,  Ics  jusfos  peuvent  la  prpnonocr  iVtitre  de  peine  ;  \h  peu- 
vent,  dans  des  cas  moins  cxtrcmcH,  iuod(;rer  la  rigOeur  dela  sentence  ct  tfrdonncr 
le  sequcstre  avec  perception  dcs  fruits  pour  les  rcmettjf;e  it.  Tusufruitier.  lU  • 
peuvent  nussi  n'ordonncr  le  sequostre  qu'i,  ddfaut  de  oautioiineinQnt,  nntorSt 
du  propriotaire  etant  la  mesure  (lu  di^positif.  ^v» 

Les.Tribunaux  peuvent,  en  outre  ordonner  le  oautionnoment  poiir  des  faits  • 
impuissants  ^  engendrer  la  (iech6.ince.  Ecoutons  encore  PrQ.udhbn  sur  la  nature  i 
de  ces  fajts  atx  No.  863  et  suivants,.  ,  %  . 

('  Au  reste,  dit-il,  il  est  sensibhB'q^e  pour  que  le  propridtaire  soit  recevable^a 
**  exigcr  le  s^questre  ou  la  caution,  ft  n'est  pijs  nMessaire  que  Tusufruitier  ait 
"  commis  des  abus  assez  eraves  pour  iuittdriter  la  pcrto  de  ses  droits." 
'  ?'  863.  Lorsque  Tusufruitier  est  dispeqs^  defournir  uncautionnement,  Tber'tier  ' 
"  doit-il  6tre  toujours  non  recevablo  k'tn  cxiger  uin  par  la^uite  ou  ii  domander.^ 
"  le  s^questre?  II  en  est  de  la  clause  de  dispensc^u  oitutionned^ent,  comme  de,* 
"  toutc  antre  disposition  qui  doit  etre  entendue  sainement  et4nterp6t<Se  suivant 
"  oequ'eiige  le  droit  et  la  rai<ion.     Lorsque,  par  un  oonts^urs  de  circojistancei 
"'  imprevues,  la  dispense  de  donner  une' caution  expose  visiblement  lo  proprietaire*. 
*''^  p^^dre  ses  droits,  pa  ne.doit  pas  hesi^r  d'en  venir  a  Tetablissement  du  ^  . 
".questre,  et  cette  iieSure  est' aior^  tout,  ^la  fois  dans  Tint&ntion  |||^sumfe  au 
"  disposaot,  dans  la  nature  des  ehoses,  et  dans.  1  .'s  principes  de  la  plus  rigoureuse 
'j^quit4  et  de  la  saiM  raison.  ""^  W     -I 

*  "  Et  d'abord,  si  I'on  veiit  bi«n  recbQrohor  Tibtntion  presum^e  du  dispos^nft7^ 
'*  et  que  pour  cela  Ton  s'attnche  a  graduer  les  elects  de  sa  bienveillancljiurk' 
"  predilection  iqanifest^e*p!^r  la  dispositipn  mSme,  il  est  na£«rel  dp  voir  que,dan6 
"  sa  jtengee,  le  prbpri^Staire,  appele  ^  wJcueillir  *  un  plus  grafed  avantage,  doitpas- 
"  ser  avant  1  usufruitiei- auquel  il  n'a  d(inne,qu'une  moindre  valeur,  et  que,  par 
"  consequent,  il  n'&  jamais  voulu  que  les  inter^tg  du  premier  fi^sent  sacrifi^s  4 
"  ceux  de  celui-ci,  ni  k  plus  fortc' rais<|n,  expeses  auz  dangers  do  ses^apriees. 

"  864,  Si  nous  interrogepns  les  pi^incip^  $le  la  mati^re,  ils  nous  disent  q{te 
"  quand  on  ne  dotine  qu'un  doit  d*Usufn4tf  on  qe  confdre  que  la  faoultl!(le- 
"JQuira  la  charge  de  opnserver,  puisque  futsufruit  n'est  pas  autre  chose ; -le 
f  devoir  de  conserver  est  donciciet^paf  la  nature  ng3w<i"de8  ehoses,  un  cd  ^ 
"  latif  inseparable  dela  faculty .^ejquir ;  si  done  il^ffve^  cirdongt^nces  telles 
''  que  Tusufruitier  se  trouve  hor^  d'etat  de  liatisfaire  3.  oe  devoir,  ou  mSme^ttns 
at  bu  une  disposition  tels  qu'on  ne  puisse  (ilu?  compter  sttr  lui  pbur  I'ao- 
r,  ilest  conlbrme  a  Tordre  des  ehoses  dp  modifier  on  Tai  la  faculty  de 
iui-vantja  mndiQcation  sttrveoue  ou  d^cdftVerte  dans  tes  moyei 
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lit 


"poDMbiJIt^.  Si  noaa  voalons  intorrdSMr  1m  nrin«lH.-  j   i..^ ^~"^~" 


"I'^ult^  resist,  d  cer«foet7;ui  e^  "  :^^^^^^^      ^'  '^^^  '«»^'^»«  opp*s^ 

"de  ses  mojens  da  trtiJon*»hilWrf   aa  •  "  / ,,  '**'^*^  ^oit  enfin  dons  le  ruppo^fc 
".vdrd  en  fait  quo  iSv  dt    uluT^ef  Tf''^"'^*^'  '''^'*^''  ««  *'^«^ 

"lapauvretd,  ~e„U  7  IV^^^S  -»^a>n.bo;  dans 

"d^montreo  du  dispoaant?  *'*^'  ^*  sanctioaa&r  I'errcur  bien     ' 

^^^'^^^^T^r^  r  ^-  "^  ^*-  ^0  ehoses  qui  . 

>dic,d.propHetaire,  alS^IX^JS^tt^  '^"''^  ""  P'^"  V 
"danslapeDseedudisposant?  "  *"'*'^^'"1""' ^t*'*  et  ne  pouvait  etre      , 


Harte!«tiuE. 


'** 


,v 


'».^  11  taut  observer  enfin  que  la  disnenH*  Jlo  Ak    *      'i  . 
uri,uJen,ent^p«rsom,elle4cduin„rT^  '^^''^e'' <«^tion  est  ici, 

aconsiddrntirde  JtiSr^n    .:i^?!  '  P^^u'ell.n'est  fcnd^. 


ane 
que 


•^riaconsiddrntlon  de  la  per8or„e  de  '.«  7  v'  ^^^^"^^  ft>»d^,que 
-"de  fortune :  d'ou  il  r^sulte'^Xl' «  ouelS  "'  "-'i  ^IP^P^-oyena 
"ne  pourrait  en. transmetfre  tu^L\VlntMT'^  e^^profiteVet  qu'il 
yacitbeneficio^^r,hi  deficients  ZlTf^^^"^'  Pemn^  conditio  locum 

"le*  8yndic8.del^8  ctiJienTr^^Zl  '^  ^^'''^  "°*  a  tomber  en^aillit^ 
"*at|di>utionne««:;r^nS"'' ^^^  ^'  »« -^-  ^ '»  P- 

,^%da.,SS:S^^S^^7^^""--*'''P«'*-,reX 
'  ."*d.n8  lea  cas  suivants :  "°'  *"  ^'  ?|*''  \°»i«  ««  sAjuwttt, 

^iXnc^bi;^^  ^-i^re.^ter  unp^ 
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Aiiklr9Aact«l. 
■/     vg. 
UtOttl  et  MX. 


C 


-*/^  :■:'■ 
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"3&*unc  part,  il  est  inooiifliMtable  quo  I'uHufruitier  dispense  de  fournir  une  cau- 
"  tion,  n'csfr'  pt^.  pour  cela  diapens^  de  robligation  dq  jouir  en  bon  pdre  de 
''  famillc,  et  qud'mauquant  a  oe  devoir,  il  se  met  lui-meme  bors  de  torme»  du 
"  quasi-con trat,  ou  dto  la  convention  tacito  qui  a  <5te  form(;o  aveo  lui  lo^-a  dfi  son 
"  entr<5een  jouissance."  :  '•'  ; 

"  D'autro  part,  il  n'est  pus  uioins  certain  qu'un  propri($tairo  no  pcufc'Otre  place 
«'  k  c6t6  d'uB  usufrfiitier  qui  abuse,  pour  y  rester  spaeCateur  inipassible  dc  sa 
"  mine  sans  avoir  aucun  moyen  d'y  incttro  obstacle.  Eiifin  tout  usufruitior  qui 
"  inalverse  pent  etr©  declare  d(5chu  dc  son  drpit  poyr  c  luse  d'abus  do  jouissance. 
"Laloi  qui  sans  auounc  diHtinctioa  accorde  au  proprietaire  Ic  droit  de  fairo 
"  prononccr  cette  c8p«co  de  eoinniisc,  scrait  en  contradiction  avec  elle-raOine.  si 
"  elle  lui  refusait  Ic  .secourp  bion  jnoins  important  qu'il  pourrait  trouvcr  dans  la 
"  jrostation  d'un  cuutionneiuciit,  ou  la  niise  en  s^questre  du  funds  greve  d'vsu- 
"Iruit.     Au  reste,  il  esl  sensible  que  pour  que  le  proprii-taire  soit  recevable  a 

.  "cxiger  le  ecqyestrc  on  la  caution,  il  n'^st  pas  neccfisaire  que  I'usufruitior  ait 
"conimis  cos  abus  de  jouissance  asscz  graves  pour  lui  ni»5r.iter  la  perto  de  soil.  ' 
"droit."  *'• 

^/'StJ'S.    ^o.  Si,  sans  avoir  oonimis  des  abus,  aucun  abus  dans  sa  jouissance, 
"  au  prejudice  du  propridtairc,  I'usufruitior  est  deveim  insolvlkble,  s'il  est  toijabe 
"  en  fSillite  ou  en  d«$confitui|;)  et  qu'il  y.ait  enco^e^dans  la  succession  dont  I'usu-' 
"fruit  lui  aete  legue  un  mobi  Her  notable  i^jonservor ;  des  capitau.ic,  des  preahces 
"  actives  fti^ucber,  ou,  dans  le  fonds,  des  r<5parations  considerables  i  f^ire  et  pour 
"  lesquelles^i)  soit  necessaire  de  prevoir  des  epargnes  sur  les  re'venus,  le  sequestre 
'fpburra  etre  deroandd  et  devra  etie  ordonne  a  raison  du  nouvel  l^tat  eurvenu. 
"dandles  facult<;3  de  rusufrltfitior  quoiquc  retabli  par  un  ntundat  jVla  tete  d©  ses     ; 
"  affaires :  car  11  est  Sensible  que  la  dispense  de  tout  cautionnement  et  dos  causes  ■ 
"  qui  I'ont  motive  pour  les  cas  ordinaires,  ne  doit  plus  e^tre  considerate  comme 
,"  obligatoire  a  jl'egard  du  propri6taire,  dans  un  nouvel  etat  de  cliosesqui  sont  de    , 
*'  la  r^gle  comAiune,  qui  etait  imprevu  et  qui  ne  suppose  plus  les  niemes  moyens 

\"de,garantie;''! '.  ■    ;«-".■"■■'  '   ■  *■  '      v  "    /;■-    -   '^■■ 

Ce  que  Proudbon  nis  dit  pas  ici,  cW  que  rusufruit  prend  fin  par  J'a^s  de 
Tusufruitier  bieh  qu'il  ait  dnne  le  cautionnement.  C'est  du  moins  ce  nu'en- 
seigne  Rdusseau  de  la  Como  dans  son  Recueilde  jurisprudence,  au  mot  U8u/»uitj 
et  il  se  fonde  sur  la  loi  ^.  D.  iJesuspectis  tutoribiis,  sur  la  loi  205  d''  rcgiilis  Juris, 
ot  sur^jla  loi  C.  quando  Uvefit  i/nicuique  sine  judice.  II  cite  eg'alcment  nn^rret 
du  parlement  de  Bordeaux  de.fS  Janvier  1521,  Mnynard,^  Despeisses  ct;divers 
autres  arrets  du  tncme  Parlement  do  JJordesiux  et  de  Toulouse.  L'opinion  du 
roeme  Rousseau  de  Lacombe  est  citee  dans  1' article  insere  au  mb{  usn/ruit,  ala  \ 
Rdportoire  de  Guyot,  copi<5  dkjis  colui  de  Merlin,  oil  I'autcur  s'appuie^aletnent .  ' 
de  l'opinion  de  Papon,  d'Argentr^,  Boyeret  dii  President  favre.  '\' 

-Cette  doctrine  qui  a  pr^valu  dans  la  jurisprudence  tant  ancienne  que  moderne  ^ 

-  me  parait  parfaitem^nt  fondle  en  rai§On.  "Ke  vaut-il  pas  mieuxarrgter  le  mal 
eommis  par  I'^bus  en  mettaut  rus\ifruitier  hors  d'etat  de  consominer  la  ruine  de. 
I'b^ritier,  en  le  forfant-afrendfe  ses  biens,  qu^  d'atteindre  1^  fin  de  I'usufrutt,  et 
laisser  le  proprietaire  ^  I'inoertitude  de  son  secours  cotitre  la  cai^^ioni^suivant- 
Js  mazinie  meliui  eat;  occufrcre  inttvtmpoire  quam  post  exitum  vindicare.  ' 
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com  SUPERTE0RE,  W66; 


La  perte  deslSroits  d  mua^A'nhuTJZT^        '~7~,      '  —  '    ..-       '}'•'   . 


«niJH>e«j»A  MMteYrta.. 


paamiqu'en  droit  l7d7ra„r7|.    ^^."'P'''''''"''^'^  * ''»«»'''«! 

disRen.^  par  lo  titre  constitutif  ^-  es C  ^hl  '""  °*''"''""  '^'^^  I"'''  «»  «>it 

da  objets  do  I'nsufruit  ont  ^  ^e  Is  oTcon T'"'""""' '"  ''"'  ^'*"'''  P"*" 

des  n*,propridt,vire.s.  '«»'"»^''  J^"  «'^'taux  4  leur^ecl,ea,.c.,  sans  fe  coDoours 

Et  ll  tttJe  droit  snnq  nn'M  «.U  \-      j     1.    .  '  '       •  '  -  ■''    •  '^         • 

e*  ,e»^„^  p.„,„::  ]-«:,-  ttS?""^  •''  """'••-  -"'»™"*=^ 
Je  son  ouTOIurc.  '  "'"'"'  '9?'J»  1"  e»I«ice,  lu  momeot    ' , 

fra»d»loai  «,«,„  prej„aice.     "^    °''"''-"'  J"  ^  «»  *B™d.Uo»  et  (l<tottroo«,«ft 

n'ayant  «ft<S  accordde 
ton  pire  de  famille. 


-i'-fe; 


:■  ■■'i"S:.i»P 


r-v^  -.■> 


par  le  litre  constitutif  d^riufruuTT-r"''""  t"  ''"''^'^''  "'*  ^'^  <J'Vnstf 


,  if. 


■^■^ 


inve,taire  et  d.  don^erca^  ,o7rlr  ^^^  ^  d-Pen«<5  do  faire   / 

ftisantparUedel'uSlvSf  "^:;^T*°^^  - 

■-If  £=r^l#^m;..  : 

Enfin,    ell  ianvier  lfi4«    i.  n       j. .      V  "^"'™."  q"«ht  &  ses  cr^ances, 
..Aimer  qu'elle  «i  «(CIT1T«,*^      *"j '"  ''^'''  '"'■  -■P"'?*'^  *    ■■ 

.^^^^  '"fr"!--  ,„..„,„,,,j^  4,„,.^;__^-  __^.,  • 
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AmlKMti^*!.  do  la  Coiir  «1'Appfl  de  Pmis,  cii  date  du  6  j|nvier  1826;  un  second  do'.Ia  Cour 
MutcletiiK.  A'Appel  de  Bordeaux,  du  1 1  tnai  1832,  et  lo  Wpisiomo  rendu  par  la  Cour  Rojale 
.    4«v3^iiney,  lo  22  inrti  1833.  ^       \^^ 

|*nrle  premier  de  Cos  arrfirs  la  Cour  d'Appel  del^is  a  d<?cide  que  rinBot* 

'  vabilit(5  notojre  do  rhisuTruifior  d'une  suscession  no  pcuN^fttire  crtnttaindreta  ' 

partMiiciit  (li'S  Koniinc.^  qu'il  doit  ii,  la  fiuccession  ou  a  donner^ution,  pour  leur 
sQrctd,  quind  I'usufruit  li^  a  <(td  donne  avecdispease  de  caution. 

Si  ci't  .iirOt  deoidait  eiv  thiso  ripoureuse  que  rin8olvabilitdderusMfrttUicrquiA>. 
a  die  dispense  det!;>utidii  no  peut  ianiais  6tre  un  motif  justifiant  lex  nieMtrea 
■consorviitoire.s,  il  soruiy en  contradiction  aveo  i'roudhon  •  quisle  I'insolvabilitd* 
'do  I'usufruiiicr  iuiprev^io  de  I'auteur  do  I'usufruit  oomme  or^aptune  des  situa- 
tions particulioi'O  dev/nttlosquoUea  s'effice'la  disponse du  oautiQunem^i^^ 

j&a  is  en  consultant  re4)<ice  do  ce  arrfit,  Ton  voit  que  tel  n'en*  a  pas  <St4' le 
motif..    LLVii  ■     •    "  .  -.       -  -         V 

iVuii 


t   - 


avantiige^ 


^agissait  d'un  nuiri  pauvre  Ibra  de  son  niaringe  efque  sa  femme  avaft  i 
unc  donation  d'u»ufrttit.     Aprda  la  m«rt  de  la  fomme,' il  fat  Qour- 


^J'lj^r'^^™''^''  P'""  '♦^  li<5ritjer3  pour  le  montant  des  'reprises  de  la  ddfuntc  et  oondamBd  4 


■tg- 


s  li<5rit|erf 
rser,  ^i.aii 


I 


U 


pi  .^f  ?Je8  renibourser,  ^.ais  apros  I'oxtinction  do  I'usufruit  seulepentgi  Lesli^ritiers 
'  f  '  ;■'  «ttaquuiit  luju^r^uient  de  premiere  instance ■  eoutenaient  quel  vu  «Qn  insplvabilite,  . 
\^  ■ ;/'    11  devait  leur  pi/yei-  le  capital^  ohargfj  de  rccevdir  les  int6retiBN<v  , ' 

■^  '  La  Cour  d'Appel  4lc  Paris  a  a^^raisonjejote  cett«  ppStention^uisqu^' T^ 
'defQrtui\e  du/marietaitconriu  do  tift' femme  lors  de  la  constitution  d'u^fn 


'^tat 
usttfruit,  ' 

et  que  cc^e  ibsolvabilitd  ne  tombai(  pas  dans  la  classe  des  cas  huprdvus  par  I'au 
teur  de  !'««\ifruit.  -  *       .  '    '  ':  .  '  "   .•• 

•^    L'ariCt  (Jl'la  Cour  d'AppcI  dq  Bordeaux  don  tlete»te'porte;.quevlejuge  ne 
pfut  sur  ^  dcmande  du,proprict:iite  ordonncr  caution  lorsque  "par  racte'xionsti- 
tutifde  I'l^sufruit  ce' dernier  n'enifa  dte  dispense  d'uno  mani^re  p^n^rale,  a  <Jdci--- 
^^'tout  siniplement  que  rqsitfruitier  peut/sa^js  qu'ilsoit  tenp  d'appeler  le  nu-, 
proptietaire  au  paiemcnt,  t^tirer  les  capitaux  do  crdances  eiigibies,  et-sans 
etre  obliue  de  pfocederltvcpleafconcours  au  {Placement  dts^reanc9s*retlrdes. ' 
r  Enfin/ le  trolsftme,  celui  d^la  Cour  d^Appel'de  Naney*a  de  mgnio  jug^-que 
I'usnfrtiitier  dispense  do  qautionnement  a.le  droit  de  recevoir  "fes  dapitauz  des- 
cr^anecs  ^  termc,  san^;  I'ij^stt^ce  du  nu-propridtalre,  et»  sans  etre  teny  de  rem- 
placer  ces  memes  oapita'u^'j'mais  un  des.oonsi^^ants  do  ('arret  an  niodifie  la  por-  ' 
tde  et-expliquft  la  pensdsfi^i  a  preside  4  sa  redaction.     •■;        ''  ,j     •  ]   .- 

AUendu  le  fait,  ditjrb'eotisiderant,  que  cette  dispense  de  cautionnement  est  r^- 
pdtee  deux  fdis  dans  Idjl^estament  de  IaJ)ame  Qillct,  qa'elle  a  donn^e  mepie  ac- 
bompagde  de  la  .dispense  do  faire  infont^ire,  clause  exhorbitante  et  jnadoiissiblie 


r 


en  droit,  mals  dont  la  presence  doit  au  moins  etre  consld^rde  eomme  re|||^|iUi 
d'uQO  confianoc  h.  laqucUe  les  magistrats  ne  peuvent  Assignor ^e^mite^^Pnrei- 
gnant  le  marl  &  ne  reoevolr  les  capitaux  des  creances  qu'avfM:  I'assistanoe  du  nu- 
propridtalre,  et  .^  les  remplacer  en  creances  de  1ft  memo  liature  que  leMprec^- 
deatea;  co  qui  s^ait  uite,Boaroe  d'entraves  &  la  jotti8S9n(;«  de  I'asufruitier  et 

^  'serait  BujeC  4^des  diffioaltSscontinuellesqui  apporteraiebt  la  pilus  grave  atteintei 
ces, droits.  I ^m'A  cetigard  ti  le propritlaire  avait  des 'craintet pour  la  td,reU  de 

'    fa  chose,  si  ht.mauvaise  administratiQti  de  Vuiu/ruitier  ou  son  insolvahilitiiur- 
vpfn^iiepuis  VQtiverfure  du^drojitmettait  enjpiril  fobJ)et  qui  Im  a_  iU^onJU  il 

:  ?,     ,:'      »/        "'.,.  .'  .....     '  ."  ,/■  .'  ■  ■■  "•^^J:'•H'^     .,,.  " 


/i!; 


o    '      if 


.♦. '.'- 


•■V.    f 

^■y: 
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• 

■■■'s  V 

'    ■ 

J1,**   £j. 

I'on  con^dt  que  les  fait,  qui  23^  '  "  ""  "^"o-^e^ont. 

pri^t^  abivc„t.6lelais.ea  i^ltbiZ   dT  ""  ^"^'"^("^  P«-  '«  P«>- 

,.geHes  droits  du  propri,St«ire  TnX^e^^^^^^^^^ 

oons«tant  princip^,e™,„t  en  cr^a„c^'tt„r^"'  ^'«'--  ?«-«>„  „ari.  " 
'  m  nom,  plus  d'uIVemo  dJoa^fLl  If^      ""  ^^"^^  "^^"^  ^^^6^  H 

;oces,parWueileseLabdi,rvCl^o^^^^^^^^^ 

fruirea  en  fttveur  de^on  mari^aJtre  da  ^       •  "^"""'«^*'«"«»  ^es  biens  usu- 

^«n«^per,onnelle,con.eriXrir^r-"":,^"^^  "^'^^^^^  "--« 

f  sentont  .'en  fait  des  reZTSlr  '^.  '^^  '^°'«-  <1-  '-  -  '   " 

|>ss.i'Q«tin.equedan.5rpr4iS^^^ 
L  caut^n  pour  la  rctiWCL  crd^^T^.'^"  *  ''"'  ^^"'*  l^'^^-- 

I  A«'>»«au.n'ont;fait'4«.,krepreuveauoir         '  t'  "'  P"'°''   ^^^  h<5'-itieA    '         ' 

1«r  les  d^fendeurs  et  fcursZl  ^"'  ''^"'*'  'Je^'admissions  don^et^  J 

I  I«demandeu«.       /        " '"P""'*'^  "''^ '»'''°"'»*ions  d^  f^it^produi^^^  "^ 

"  F™"9ors  A^ireun  son  premie^S       A  la!  *^'P'"""?^^  d'entre  elle  et  fcu 

.  ■a-nt.tlren.plarptle^lS^^^  ..ais  '^  ' 

kyortaudoplentman^f!^'"!^"^  '        '         " 

P    Outre  cetfe  ret)on<«.^,ni   \j-'-*°^^^  P'"®8«n'e8."   ..  . 
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COLMl  srPKRIKflRE,  18C6; 
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'Jo  <1  is  till  coiitrairo  :  d;  I'nit  (|»cIf|Uo;mye-qii'iI  pnrni^'sc,  est  s>iibndlpnn<S  nux 
olrconr'tiiiii'C!*,  hdiiM  li'-iiiiiolles  il  s'l-st  uliHli^,  et  tlont  il  a  ote  prtWd^,  iooinnie  auz 
<5vcntuiilii('H  (jiii  Tout  Miiu.  /     /* 

Dt'iix  fiiitrt  Mniit  cDiiiiiiiius  mix  ninuf)lt"<  ct  nuxcrdancon,  lo  innriii^o  ct  le  doCsiit 
d^  parniitio  donnt'P.  Voyons  si  imx  pioiuiors  coniiiic  iiux  Hocondesf  jOll  pQIfnen 
joindrc  un  ticmit'iiic.lu  (livortiMSomeiU  ou  (lolourncmont^  ! 

NotiR  n'livniiH  aufliine  prouvo  cxpre.sse  do  la  <|nantit()  ot  qt|alito  dca  aictilalcB  0t 
nniinniix.  Voyons  si,  pir  induction,  noUi)  l.i  trouTon»  danrlcB  ct»tA ,icU}  0(>iii|)te 
produit  par  Ics  deroiidi'urs  ?  /  t'>^-<«; 

Par  cc;8  otatfl,  Ics  deti-inlours  font  v<iir  quo  lo  tnontont  iflM^sQruraes  i)rC't4«6f(  et 
pydcs  par  l:i^''dt'fundercHi«c  ot  la  ftitconde  cniumunuutc,  en  gjwittant  uhe^'valetir  do 
'  1,115  fVs.  vn  tiioublcs  ct  nniinnux  ncqui^  par  la  soconde  eonmiunaut^vAxo^ctede' 
j3j937  frn.  4,  sols,  le  luontant  dos  capi.taux  rotir/',i.  ,'      ,r 

"^ttello  pent  I'tro  la  provtinance  de  co  surplus  ?    Quand](|,{^)bodettV  a  ^^KilitM) 
la  veuv^  Aiiiiroaii,  il  n'a  rion  upjjorti?  au  maria^«|<jilu  mo^aii  liVil  ATt41  llit  au-/ 
cun«  preuvc.  '"y  ;:''''  ■■■;■,;;'"■'■■.;■,'•'.:";;!; 

II  fuut  d otto  que  oot  nc^roissemcnt  provtcnno  'd«>  lli  Dfl^r^ife  ottmsAVbaat^.  ' 
Le  montnnt  dus  crdanccs  retirees  par  la  veuve  ayAtit^ol^St^d  ^jiHafi^^^ 
de  8800  frs. ;  cllo  avait  prSt^  7200  frs.  et  pay^  f  188  frfti,  p6ar  frai«d*itt»'^iairej 
:frais  fundraires  et floa4<^uil,  faisi^nt  8388frs^ ;  c^qui ne lui  aurait  Ib^kmS  ^n  luainR 
qu'une  Bomine  de  412  frs^quand  elle  s'est  retniuridek     Ditipuifi  il  adul  retire 3411 
frs.  16  sols.,  qui,  ajoutd  a  412  frs.  donnent  3823,  frs.  16  sows. 

Lc  ddfendcur  a  prete  5,300  fr.'?.  la  d<^enderc^e  ft  pay^,  1,346  frs.  de  dette*  Jk 
la'  d^chargc  de  la  premiere  communa^t^;  la  scconde  ^oioniunautd  a  aeqctia  des^ 
meubles,  aniinaux  etvoituros  au  niontaiit  dit  ci-liaut,  de  l,ll&fr$.  faisantea 
tout une somiQe de 7761  frs.*  ^i do ccttesomioe Too ()(6daib celle ci-faaat de 3,823 
frs.  16  sous,  on  trouve  uno  balnifpe  de  3937  frs,  44  sous  qui  e!>t  etaotetnentje 
montant  porte  par  le^  defendeurs  tVlear  credit.  Eneore  une  foia  d'Q4  provient 
cett«  somme  si  ce  n'est  de  la  vente  4tt  naobiller'de  la  pretni^re  comipunaut^  reste 
indivis  entre  la  veuve  et  les  beriticrs.        ,   ^ 

Dans  quelle  proportion  oemobiU^  i»-tfl|  ^t6  vondu  avant  et  nprds  te  se'oond 
mariage?  C'est  ce  que  ies  ddfendisitrs  seuui  conoaissjtpt,  et  qu'ii^  n'ont  paB}ug4 
t,  propos  de  rdvdler,  s'dtant  cooieoid  de  diM  c^m'  qaelques  meubles  <;t  animaux 
avaient  dte  vendus  et  r^implac^s  par  dVotfes  tlont  it  faut  ^ntrer  la  voleur  dads  le  • 
surplus  de  3,937  frs.  4  s.  qu'ils  sif^ti^Di  aimi  qu'il  le  disent,  pour  preuvf 
"de  grande  iconomiev-  Economitt  IHcile  4  pratiqaer  puisqa'il  ne  s'agisnait  que  de 
ddpouiller  la  premiere  coimnanaati^  pour'^Ti^^bir  la  seconde  t  \    *     ^ 

.  je  faia  cepeudttnt  une  difference  enti^  la  ebipme  dfe  1,346  f.  pay^e  pendant  U 
flceonde  commwaut^  pour  acquittetjuti^dette  de  la  ptemi^re,  et  les  aommes  pui- 
snes dans  les  ressoutcoi  de  celle-oi  pour  cpnipl^ter  les  prdts  faits  par  le  seoond 
mari  et  acbeter  des  mettliles  pour  la  seooudo  oommunaut(&.'  Car  rusufrnitier  a  le 
droit  de  vendfg.  des  meubles  pei)r  payet  les  dettes  et  il  importe  pea  que  cctte 
somme-ait  ete  pay<ki  par  la  vente  des  meubles  ou  lo  retrait  dos  or^ances,  le  r^I- 
(at  4taot  leu6me.  ''       »      !^  '-      ^ 

i|  faut  done  defalqtier  cette  somme  de  1,346  f.  de  oelle  de  3,937  f,  4  s.  ^  oe 
qui  misse  une  valeur  de  2591  f.  4  8.  retirde  m  bus  des  oreances,  c'est-^dire  do  1> 
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keaU)  ties  fuouhlos  ot  iipj)rin>r{rf  mi  M.,«'i  »^  i .     -p-*— *  -^^.i . — . 


bianco co„.^dtf,„b,;:i;;;;;j:;;-f-  «i  pi^^«.p,,,  j,;^; 

quo  ecu,  ,lo  la  oo..,„.«uaut,5  qu'il,  ont  ^L^i^^'^f"':^''?"'''"*  <*'«"»'««  blon*  , 
*i.  a^d««i.    Si  .lb  .  I.  dS,tli         ""' '"  ''^'"'  "  ^'^'' 
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COUR  SUPERIEURE,  1866. 


VOICI   LB  JUOEMBNT  : 


\ 


* 


CpOflid^rant  quo  par  son  contrat  do  mariage  aveo  PranQoia  Amireau  boo  pre- 
mier ninri,  rcgu  le  neuF  Kvf^ict  mil  huit  cent  quarantc-siz  devnnt  Mtre,  £ug. 
Archambault  ot.son  oonfrure,  notaires,  le<iuel  oontenait  uno  donation  enuaufruit 
.  ea  favoair  da  aarvivant,  ik  la  charge  de  caution  juratoire,  la  d^fendorcHse  h  M 
valabloment  dispenado  do  tout  autre  oautionnemont ;  notawment  du  oautionnemeDt  , 
fid^fjuHBoire,  et  qu'ayant  on  yiduitd,  donnd  ^a  cautio^  juratoire,  elle  u'atpu  dove- 
nir  pbr  lo  fait  sou)  do  son  second  mariugo  astreinto  k  don  per  aux  demandeurs  de  . 
nouvclles  sifrcU$8,  nullc  poiuo  de  oo  gonro  if^tant  ddicteo  pour  la  vouve  usufVui- 
.(idru  en  pareitcas  con tro  son  second  mariage.  '.  t 

Gbnsid^rant  neunmoius  quo  par  Icb  conditions  do'  co  second  inaringo  et  let 
^  oirconstanoes  qui  I'ont  prdc«5d<S  et  suivi,  la  restitution  dcs  bioi^a  ooiuposant  la 
BuccpsloD  du  dit  Francois  Amireau  dont  la  dufonderosse  est  usufriiitii&re,  a  H& 
misc  on  p^ril  par  des  fuits  «(ui  peuvent  otro  rcproch»$8  aux  dtSfcndcurs  iadividuol;^^— '• 
vmciit  ou  collcctiTcment ;  (ju'll  appcrt  quo  la  diSfondorosse  a,  pendant  sa  vidutfo,  ,  „ 
retir<S  des  creancos  actii76«k^rovenant  do  lu  prcmit^re  corndtuoofiti!  qui  a 'eji|>t^  ontro 
le  dit  Francois  Amireau  otOlle,  ct  d^t  la'moiti<;  appurteuait  aux  dofehdeurs 
Jcqucldcfendeur  u'a  apport6  aucuns  bicns  ot  n'ofTro  atieune  gurantie  personn^lte  aux 
demandeurs  comnie  li(?ritieF8dc/6e  dernier ,au  niontaot  do  huit  mil  cent  livf ei»  uhcioii 
cours;  sur  laquellesomme  ellaa  prete  on  soh  noili  portionnella  sbtumea'o  sopt 
uiille  deux  cent  livrcs  memo  cdurs,  sans  rdvelerTorigino  de  cos  crdancca,  et  sans 
en  stipuler  Ic  rcmbourseiHcnt,  du  moins  en  oe  qui  con(|ecne  la  part^dea-  dewan. 
deura  en  fuveur  de  I'usufruit,  dd^aturant  par  hi  ces  crJJances ;  oo'qui  a  dii  cyeil- 
icr  Ics  soup^ons  des  demandeurs  ordonncr  uu  pt'dtexte  l^jritiml  li  Idors  eruiolos ; 
Consid<!rant  de  plus  quepiir  ::«on  secodd'moriagc  avec  led^ndcur  »ous  lo  regi- 
me dc  la  coram  unautc,  la  dt-fenderesso  a  soumis  u  la  puisEaDce'ubRoluc  de  son 
muri  comiiie  chef  dc  la  communaut^^,  I'adminibtration  et  la\jouissaucodc'i'u8U" 
fruit,  80  dessnisissunt  pur  14  de  tout  pouvoir  d'udmiuistratioii;  ot  do  cfcntrole  sur 
les  bieus  usufruitds,^^venement  qui  no  jx^ut  pfis  efre  ontrd  dai^  lea  previsions  du 
dit  Frun^oiH  Amireau,  quand  il  a  stipule  la  dii^peasc  de  caution  fidej^ssoirc,  cou- 
chde  en  son  coiitrat  de  mariage  avec  lij  ddfcnderesse  «t  qui 'a  netfessairement 
aggravc  la  menace  faite  il'  la,  restitutid'n  il'es  biens  soulnis  h  I'usufruit,  et  aug- 
mentd  los  craintes  inspiree*  aux  heritisrspar  la  gestion  de  la  ddfenderesse  " 
relativement  aux  creanccs.       t-        '  %       ' 

Considdrant  enfin  (jue  du  produit  des  crdances,  actives  retirees  par  les  defen-  "^ 

dcurs  apres  leur  mariage,  et  de  oe)ui  des  meubles  et  animaux  appartenant  a  la 

premiere  communaute,  vendus  soit  aylmt  soit  apr6s  le  sec&nd  mariage,  le  defen- 

dettr  a  fait  en  son  nom  personnel  ^ea  prets  ay  montant  do  cinq  mille  trois  cents 

livres,  an^en  couiiB ;  ct  '()^ldnsi  quil  appert^  I'etat  pauluit,  par  les  defondeors 

en  kur  flfponso  h.  I'articulgtion  de  fait  des  demandeurs,  le  ddfendeur  a  achctd  au 

profit  de-la  secondc  coQimuiuiutd^es  meubles,  animaux  "et  voiturcsi^uQ  montaut 

de  mille  oent,quinze  livres  ancienWurs,  que  sur  le  jefaut  i^oa  ddfbndpors  de 

-  d|moi)W  Torigine  des  deniers  qui  ont  scrvi-a  cetto  acquisilion  Ton  no  peut 

^o'^HMcs-^^^a  la  memo  source  que  cello  qui  »  servi  aux  plaoement»  de  deniers 

.    ftits  1»»  Ji  d6fent[,e«r  a  ^if  {ffofit  incfividucl,  c'estra-diro :  aux  cr6ance8  retire  et 

•  ,JBX'mcykii&  el  aDimaiix4o  lir  premiero  eommunauto,  agisBements  qui  ontconstitq^ 
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BdA-   M trioi  at  ax.. 


mt  non  pl„a  rddamor  do  oau^fore«.tf  .  ""*  '""'»""'"*''•  «»  ^""iJ"  "«  P^ 

Revenue  propridtairc  ihoommutoblo  ;«  Lr^lTf  "^  ^""*  '"  '^^«"»'«ero«e%,t. 
«'.  -  outre.  v«  ,„o  ,e,  m«itrosd.  llCpCl'  '«"  <^''-«d«  doit  .tro  rejo^j." 

ffqa«poa^caationnemontAr„isondur^       .    ""^' ^*  •««r  d,^ande  aL,- 
;;^^Hp.,Wedop„rta«o%ri  „1^^^^^^^^^  ^ 

,   prtnenteaentehce,  embmaao  toua  jl'  bZ       .       ''"'  '"  ^'"  o'donn^  par  i. 

eM«.  d  uillour,  „e  ,.„e  pas  sC  ,!„!«  "1^^  t"'''  ^'•'"»'-' Aft.in,.u  ' 
nature  dune  action  conaemtpire  corn!  P         n    !"*^  ""  ""°  demanded,  h 
^_  ««j«"« 'ea  defensea  prod    r;:rr^^^^^  '    ' 

-t.o„  iSd.i|u,3oire  A  la  satiaftbSd  ,    el^!  ""^^i^^^--^'  l*""-  et  valable 
cete  eour  si^ge.„t  en  ter„.e  oa  eVvnca„r      ll'''"-^  "''"^  ^'"°  J"^«  de 

cause  de  1,.  defende^^aae  ro.tkuelt  bien  ettd  7        '  '*"  ''^"''«'''  «*  ^^--^     * 
«»t  en  nature  soit  en  valeur   oTL,  !    f'?^"'''"^"*  «'  d«n«  leur  int^graliw 
♦--  P-r  ia  loi.  ,a  part  revZt  «u,  t  ll^^  P<^-iaire   ainsi.q«.,,  /^^d; 

^^enq^antitds^aleBar^tondiedn^lrtr  "'"""'  ^"  ''^''^  -?«"«!• 
etles  b>en3  mobiiiew  qui  lour aoDar^^l^   ?       •°"P'*""*'^^^«'^'"»«e««e^v«, 

««i  pa^tiea  si  dlea  peave.t  sS?  •f^"'''^  '**'''*'«  «l>««  ae^laia^ 

bles  meublanta,  wimaax  etlfferafowfe™  j;7?"'*#^"«  ^^  °i|ubl,a,  iel 

?  "obilieres  appartenaut  a  la  clrunaull  1^"'"*^"'?^  ^^  *'."**"  '«»  <"^«- 
<fcre88e  et  le  dit  Francois  Amir^rt  "  ?^-  ^  """  ^"'  •V'^tA^entro  la  defen- " 

^ffets  .obiliors  souTpautorit  11^^!  cour^^^^^^  "»•«««-  ot 

uur  jaiBtefonne  publiquo  et  accoutu: 
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CqBVL  8UPERIKIIRE,  1886. 


■i-fc" 


■ft- 


AnimiJ^i  yi.  iii6»',  il  rom<rttr»i  la  moiti<y  du  prli  At  teoife,  fral«  li^gltimm  d^duiU  j  tux  Utvid^h'i' 
\^t    ,      utfi^ut  <ft  pour  t^f^-  lieu  do  Ja  part  <lo  la  d^fcndorewo  ol  I'oatro  moilid  Mm  plac^  eonwn*. ' 
'   ^T"  '    yomenf,<*^i#TllHi>»»en  iferont  wvit  aux  <J(ftf^ 

\.  (lejojiM)  miju*iii  lil'oxtlnctlqn  dc  I'uuafVuit  »'il  prci^B^  aut^ement,  ot  le  oapitxl 

•      ,^n  "oraidorH /o»<i»iaVnu«  deinnndejiirgoa  Uurs  ronJpjP^nU,  snivant  I'Atcndua 
.A  *^^1«  Icura  drolla.     Qunnl  »ui  ordanoea  aunai  roah^nru^igea,  lea  titrea  e*  eeront 
romm  iu  «^f/ueatre  qui  on  rotirora  loa  capitaux  A  fur  e^  jl  nicaaro  do  Icar  6ciyinnc#, 
:      .  on-  dclivrcru  la  moiti*  nax  d«5fondurH  oomino  pout  ioa  moubles,  I'aatre  moitu^ 

wjra  nV«Hi  plact-o  ot  Ics  inittritta  aerrin  aux  difondeura  la  yie  duraato  do  la  d^fen- 
(Idh-xpo,  ft  lo  oapitnl  livn't  luix  domnndcura  ik  Ift  89  do  I'lijiufVuit. 

La  oour  r^norvo  cepitidunt  liiux  pnrtico  toua  rWoura  ulU^ricurs  et  oorifltuilon* 

nquvel'lca  ftuxquolles  cUoa  avmoront  pottr  parvonir  au  partake  doa  ofeanooa  da 

manidro  A  co  quo  la  part  dea  difendcura  lour  aoit  delivrio  on  nature  et  A  procurer 

aux  dctnundoura  aurvlu  part  do  la  dofi^ntferesac,  lo  romploi  dea  or^aocca  ali<$ii^ei 

f.         ■■'   '        par  olio  ot  I'nulre'  dVondenr,  et  Of^alcment  do  la  valeur  dea  mcuble«,.  medblea 

meubhints,  nniinanx  ct  cffct>»  mobilitfra  vcndua  par  ciiX'qtdoQt  la  moiti6  nppap- 

.tODttit  oux  dcniandfurs  sans  ccpcntfant  rlcn  prcwoDCQf,   A  eel  e^d  pour  le 
montant.     -      '  '       -  . 

■    '  La  cour  rojetto  le  surplus  dos,  conobigiona  djcs  dcmandlurs,  et  condamne  lb 

'.      ddfendourHnu  paiemcnt  d68  froia  do  Irpreaqntfe  instaucc,.         ,  ^'  .     ' 

r>/«>iVr  e<  ^<«%,  avocata  dcs  douiandeurs.    V'^  „  ; 

i*r^iW  <'<  ^rrAamtri)///,  uyooats  dea  d^fendeurft.  j' 

'"    ..     .-    -{i.H.u)     ■'  '  ■    •  ■       -    '%'        :.  . 


MONTREAL,  30th  DECEMBER,  ISCS. 
^  Comni  BaV0I.I!T  J. 
No.  337. 


V"'' 


U> 


DftilllTuiiiin 


E.rpartc  Adinn$,  petitioner  for  a  Writ  of  Certiomri. 

llKLD.-rl»t.  That  th6  return  of  tljo  notice  of  motion  for  a  writ  of  Certiorari  made  by  i 
'.        hlK  oath  of  oftlcp  l»  Inmfliclcnt.  ^    ' 

2.  That  iupb  a  return  miftt  be  proved  upon  oath.  •     ,'        '  . 

In  this  ease  tho  petitioner  moved  on  the  1 8th  day  of  Septembcr,4865,  the 

Superior.  Ottrt  for  a  writ  of  Certiorari,  to  remove  the  jtldgnient  rendered  by 

the  Recorder  of  tho  city  of  Montreal,  under  the  14  &  IS  Vic,  ch.  128,,  sec.  66: 

The  return  of  the  notice  of  the  motion  was  made  by  a  Bailiff,  on  the  27th  June, 

1865,  under  his  oath  of^l&oe  only.     Such  notice  was  nbt  proved  undter  oath,  as 

»  required  by  the  Imperial  statute  1^  Geo.  2,  cb.  18,  sec.  5,  regulating  fcroceediogs 

upon  Certiorari.  '  / 

No  objection  was  mr.do  by  the  prosecutor.     »  L 

Per  curiam. — The  English  statt^e  requires  proof  of  service  by  apdayit.  The 

'*  reCarn  by  a  Bailiff  is  ineuflBoient.  •  .  ; 

.  '  •  Moti/)n  rejected. 

Dmlop  &  Btotene,  attorneys  for  petitioner., 

P.B.L.  . 

.^ 1 ft  I  t- 


A' 


Exparte  Roy,  7  L.  C.  JuriaU  P- 109,  reversed. 
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yM»  ^mtgtt,  mf  m  »u«b«t||M  » 


lhl».-I.i  That  rn  .n«,tlon  of  NKlucti„„.  th, 

I)r«».)f  that  llt«  .Hduoer  I.  wnUh'y  »ua  lUm 

Th.  Mowing  ,„  ,ki  j„jg„,„,  j, ,1   f.^  .^  :  .;  ■;/>■„  .  ' ,  ' ,- 

'LaCour,     *     *     ♦     „      -J'  »•».««-,  ,,     «  .  • 
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a  failli  dans  oetto  oopasion.  «a  ^tAar  hit  ?fi        ??'"^<'^«^^  «»  que  «  ello  ;        ^     . 

enfant  futbupti8d,au.dlt  lieu  iirpn  I     '       **  f"- ^*' ^'""PP«.  W»^l     ^'r 
,  ^  W  dit  Defend:.,  i;X^Z  tl^^!^:^a^f^^  """^^"'^    ' 
./education  du  dit enfant,  UDe8Q,nmedl,!>lR  ^      ^  notirrituro,  cntreticnet 

-^.attejnV-^edeseptasTZ^^;::^  ^ 

ee  que  le  dlt^enfant  ait  atteint  lILre  de  au.tl^'T^^       ^P"  '"  "^*'  J»«1"'^        ' 
P-rversenaentsinWrielset  dW^^^^^^^  Aetrepayees    ^         -  -^^ 

„  -^  ^mme„,«,r  le,  dita  paiepenta  d« Tc  avrS  ISfi^^l'T?'  ''^  '°  ''*"'""*'       ^  •     ■ 

i)einafidef«^k«,„^ede£41  i^nrtl!/^    ^  "^^'"'-^^^^^^^        ^^t* 
.  d«te de  la  nai«anco du  dibenfanf  J';^.'"^°'»^,^«'«  ""^l* "X^nf  mois. aepuis  1. 

entretien  du  dit  enfent-iS.Z-*      -  '^rf  t^^^^''^«^i  Pour  !a  nourriture  et 
damnede  plusle  dit  dS    ^^.      ^    de  quatorze  ana.    ifit  la  Cour  con. ' 
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COURT  OF  QUEEN'S  BENCH,  1865. 


HotM  Couptl 

•nd 
Siuaiine  Bon- 


et  sur  la  dito  soinino  tie  £415  0,  a  compter  du  10  avril  1862,  jour  (kl'assigna- 
tion  en  cette  c:ni.-'e,  et  sur  Ics  divers  paieinoiita  trimcstricls  4  compter  ^o  leur 
dclioanccrcHpcctive,  jusqu'a  I'lictuol  paiement  et  nux  depons  distraits  oh  favour 
de  51.  liUictot,  Kcuier,  avocat  do  la  dite  DcmanderesBC.  La  Cour  rese/vant  i\ la 
dito  Dciijaiiilerusso  tous  recours  qu'elle  p«ut  avoir  ou  cxerccr  conttelo/^it  D^fen- 
deurpourla  nourrituro,  entieticit  et  education  du  dit  enfant  npr6)iqu'il  aura 
attci^lt^'uge  do  qnatorze  ans. '  *  / 

The  npjjcllant  claimed,  nmon<5fct  other  things,  that  the  oondemnAtion  of  £500 
was  cxccHsivo,  the  appellant  beinf?  a  young  man  without  any  appatcnt  property, 
and  noHpocially  af,'gravating  circumstanccB  being  proved  agains^him";  also,  that    _ 
the  (Jondomnation  {'or/nila  tVentrctien,  counting  from  the  date  of  the  diild's-birth, 
was-fllegal,  and  wna  not,  moreover,  demanded  by  the  responeknt's  declaration, 
and  that  the  condemnation  of  interest  was  wholly  illegal^  no  ffemand  whatever  for 
interest  having  been  made  by  the  respondent's  declaratiouy   « 
The  following  was  thd  judgment  of  the  Court  of  Appeal: — 
"  La  Cour  *  *  *  *  cohsiddrant  que  bien  qu'il  soit  prouve  que  I'appelant  eat 
le  pire  do  I'enfant  dont  il  est  questionr,  les  limits  divnlguiSs  dans  la  cause  ne  sont 
pas  denature  ii.justifierunecondamnation  severe;      / 

Consid^rant  qu'en  vue  des  circonstancea  de  la  seduction  all<Jgu^e8  et  des  moy- 
jns  p<:cuniaire8  de  1' Appelant.  Ics  dommages  apcordftj  iK  I'lntimee  par  le  jugement 
Ic  la  Cour  de  premiiire  instance  sont  exorbitants/ 

Considorant  que  I'appelant  a  ettS  condamne/par  le  dit  Jugement  4  payer  a 
1  Intimeo  en  forme  de  pension  pour  la  nourrituro,  I'entretiea  et  <Sduoation  du  dit 
enfant,  depui-s  le  jour  de  la  naissance  du  dit  (/nfant,  savoir ;  depifls  le  seize  avri 
mil  huit  cent  soixantc-un  quoique  I'intimee/n'ait  conclu  au  paiement  de  la  diro 
pension  que  de  la  date  de  son  action  qui  fut  signifitSo  le  iix  avril  mil  huit  cent 
soixante  deux  et  a  et^  de  plus  condamn^  tl  payer  interet  sur  les  condamnations 
quoi(|ue  noa  demands  par  I'intim^e.    /  v 

Considerant  enfiu  que  danslejugenwnt  rendu  pai*^  la  cour  de  premiere  instance 
dans  cette  cause  le  trente  Novembre  mil  huit  cent  soixante  trois,  il  y  a  erreur,^ 
cette  cour  I'intirme,  casse  of  annulie  ;  / 

Et  proc^dant  4  pronbncer  le  jugenent  que  la  dite  cour  de  premiere  instance 
eat  da  rendre  (sauf  les  modifications  requisespar  la  mort  de  I'enfant,  arrivdo 
depuis  la  datedu  dit  jugement)  la  cour  condamne  I'appelant  a  payer  ii  I'intim^e 
cent  livrea  courant  de  dommages-interStfl  et  le  condamne  do  plus  A  payer  h  I'inti- 
m6o  la  somme  de  trente  louis  douze  chelins  et  six  deniers  mfime  oours  (£30.12 
6)  pour  la  pension  du  dit  enfant  depuis  le  dit  jour  dix  avril  mil  huit  cent  soixante 
deux,  jour  de  I'assignation  jusqu'au  vingt-oinq  avril  mil  huit  cent  soixante 
quatre  date  du  d^s  du  dit  enfant,  sur  le  pied  de  uneiivre  cinq  ohelins  dit  cours,  par 
mois,  et  cinq  livrea  courant  pour  frais  de  g^sine,  aveo  d^pens  centre  rintim^ 
dans  cette  cour  et  oontre  I'appelant  dans  la  Cour  de  premi&re  instance." 

Judgment  of  the  Court  below  reversed. 


Doutre  &  Doutre,  for  appellant. 
Stra<Jian  Bethune,  Q.  C.,  counsel. 
Maghire  Lanctotf  for  respondent. 

(8.B.)' 
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M(y>fTpAL,  6Tn  JUNE, '180;. 
<^ora«»  DiTVAL,  C.  J,  AYLwr.v  J.,  MEaEDrTH   T    n 

.,  lUEttEDrTH.  J.,   DaujIMONDT,   J.,   AND 
MWDEX-ET,  A.  J. 
No.  60. 
I'OUIS  nUET  JUSSUE,  A 

7  ^^'!^'"'<i''liUn  (hi  Court  below,) 

AHD  „     AfPSUAMTi 

JOSEPH  DANSEREAU.F,LB,,<«/ 

(^'iiirilifs  in  Courtbtlow,) 
M«LD  :-Th«t  monoy  volunUrily  paid  In  oxo««  nr  .i-  '         Kispohdhmtb. 

Sututo  18  Vie...  oU.  80.  w«  ,„  rorceo^rot  L  L':;,:^!'^^^^  """•■«  "««  time  th.t  the 

.    ^''■-- an  appeal  fro„.  the  judgment  oTh  11      7" 

in  an  action  co«rftc<,o  ,W,A*Vt  tor^      ?  ,  P"""*'  ^""*'  "*  Montreal. 

dent  .o  have  been  paid  o  1^  '^^^^^^^^^     back  a  bu.„  of  ,540.  alle^dby  respon-' 

Without  legal  consiLa  J:  J^^^^^^^ 

on  the  30th  day  of  May  TssT  a„7    "   .T"  •^^"e"»'«»« -«-  executed,  one 
-    year,  which  were  rn7J',lyM^       one':      7  V""  "'  '""'^  ''  *•"«  ^-  - 
inter^tattherateofsixy:'::;  pe:X:'"™  '''"  -P-«-  ^-t«^  with 

^^^^^!^^^^  P«i^,  afte,  the     ■ 

«tip«Iated,  and  had  been  eia^ted  frem    u!  '  ""  T"^''  '^'"^  ^^"-"^  ^^^'^ 

inability  to  pay  the  debt  t^Tot^^e  '""■"''  '"  "'"•^"«"°«  ^^  *>»«' 
The  plea  was,  in  eflFeot,  the  general  isBue. 

ing  in  the -aggregate  to  £96  „v     L?  J  .^'P"'"*^** '"'«'•««*' *an>o«nt. 

«a.d  ampuntof  £96  currency,  as  followi'l  wspondents,  for  the 

whUe  acting  for  and  on  behalf  of  Lo  Jf^i/M  '  T  '^'  '^^  P^ntift, 
defendant,  in  transacting  the  Woas  of  U^l^T!^'  '^"  *'"'^"  '^  *^«  '^^ 
mous  referred  to  in  the  deoS^:  Ihe  sum  of  £Q«  ^"'•*''"  *"  "^^  *'"^- 
mterest  then  due  and  exigible  on  th«  .  ?  i  ^^^  °'*"  "**  »''o^«  M 
nation,  and  for  which  ihr^dllZlZ"^  "'^•'^  ''^  ^°  *"»«  '"^^  «jX 
sideration  given.  '         '^      .  *  '*^^*^  "»  ^»'««  whatever  or  iw^  Jx)n. 
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COURT  OF  QUEEN'S  BENCH,  186B. 


lAoll  II  III' 
MiMiie, 
■Dd 
Jof.  DmnM>r<' 

t'lls,  et  III. 


\\ 


■«^      V 


■/;■;■ 


♦     V 


t  "And  considering  that  the  said  defendant  applied  the 'said  sum  of  £96 
to  his  own  use  and  behoof,  and  which  is 'admitted  by  the  said  defendant  in  his 
'  deposition  as  witness  in  this  cause,  the  Court  dotk  oondcmn  the  said  defendant 
to  pily  t6  the  said  plaintiffs  the  said  sum  of  £96  current  money  of  the 
Province  of  Canada,  with  interest  thereon  from  the  twelfth  day  oJT  August,  one 
thousand  eight  hundred  and  sixty^two,  date  of.service  of  process  in  this  cause, 
until  actual  payment,  and  costs  of  suit  dittraita  to  Mr.  C.  Archambault,  the 

-   attorney  for  the  plaintiffs." 

I)KVMMOti'D,J.(di$$entiens): — La  declaration  de?  intim^s  (demandeurs  en  Cour 
Infi^rieure)  oontiont  des  all($guda  suffisants  pour  former  la  b&w  d'une  action  con- 
dictio  indebitif  savoir  ;  une  action  pour  le  recouvrement  de  deniers  payes  sans  con 
sid^ration,  et  pour  juatifier  les  conclusions  qui  y  sont  prises.      i| 

La  defense  &  cette  action  c^nsiste  simplenient  en  une  ddfense  au  fonds  en 
fait  et  d'une  exception  peromptoire  qui,  reduite  &  sa  plus  simple  expression,  n'est' 
autre  chose  qu'une  r^pdtition  de  la  defense  g^n^rnle. 

Par  la  bouche  mdme  da  I'a'ppelant,  les  intim(Ss  ont  prouv6  qu'd,  diverses  ^po- 
ques,  lorsqu'il  se  presentait  pour  retirer  d'cux  I'interet  ^  six  par  cent,  dQ  stir  deux 
obligation^ bonsenties  par  les  intimes,  en  faveur  d'Aim^  Massue,  Eouier,  son  p^re,. 

'    il  s'^tait  fait  payer  par  eux  plusieurs  sommes  d'arg^nt  en  sus  de  cet  int^ret,  les 

quelles  sommes,  qu'il  s'^tait  approprides,  se  (uootaient  &  celle  pour  laquelle  le 

Jugement  dont  est  appel  fut  prononc^  contre  lui.  o'est  &-dire  h  £96.  :  , 

II  est  vrai  que  I'appelant  ajoute  que  ces  diverses  sommes  lui  furent  payees  it 

la  suite  de  conventions  formelles  cntre  lea intimds  et  lui,  pour  I'indemniser  person- 

nellement  du  trouble  ctdes  d^penses  que  pouvaient  lui  oocasionn^  les  d^lais  qa'il 

leur  ferait  obtenir.     Cette  affirmation  n'est  d'auoune  valeur  dans  sa  bouche  en 

antant  qu'il  n'a  pas  plaide  ces  conventions  qu'il  invoque  trop  tard  pour  justifier 

sa  detention  injuste  des  deniers  des  intimes.     Je  n'hdsiterai  done  pasH  dire  qu'& 

moiT  avis  le  Jugement  dont  es^  appel  doit  etre  maiotenu  avco  depens  .eon^ 
I'appAelant. 

Meredith,  J. — The  acts  complained  of  in  this  cause,  as  usurious,  too1f«{ 
whilst  the  16th  Vic,  c.  80,  was  our  law  on  the  subject.  By  tRe  preamblefof'thai 
statute  it  was  declared,  that "  it  is  expedient  to  abolish  all  prohibitions  and  'penal- 
"  ties  on  the  lending  of  money  aikiHi/  rate  of  interest  whatsoever,  and  to  enforce 
"  to  a  certain  extent  and  no  further  all  cpntracts  to  pay  intent  on  money  lent 
"  and  to  amend  and  simplify  the  laws  relating  to  the  loans  of  nibney  at  interest." 

With  this  object  in  view,  the  Legislature  repealed  the  5th  section  of  the  17th 
George  III,  which  subjected  persons  taking  excessive  interest  to  very  severe 
penalties,  and  by  the  2nd  pd  3rd  sections  of  the  statute,  enacted  as  follows: 

" II.  That  no  contract  ia  be  hereafter  made  in>qy  part  of  this  provinoefor 
"  the  loan  or  forbearance  of  money  or  money's  worthat  any  rate  of  interest  what- 
"  soever,  and  no  payment  in  pursuance  of  such,  contract, ^hall  make  any  party  to 
"  such  contract  or  payment  liable  to  any  loss,  forfeiture,  ^tenalty  or  proceeding, 
"  civil  or  criminal,  for  usury ;  any  law  or  statute  to  the  conttary  notwithstanding." 

"  III.  Provided '&1  ways,  nevertheless,  and  be  it  enacted  that  every  such  con- 

"  tract  and  every  security  for  the  same  shall  be  void  so  far,  and  so  far  only,  i» 

,  "  relates  to  my  excess  of  interest  thereby  made  payable  above  the  rate  o£  six 


»ToullierII, 
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"  upon  Bhall  bo  allowed  and  recov  J  „  t^^  !  !"^T*  "  ""^  ••"«  been  agreed 
"  H'O  Par.ica  that  interest  shall  Tpdd  "       ""*'"  *'  '"  *''«  '8'«"°«»  o^ 

The  preamble  of  the  statute  in  ihiR  /,«  *ir   j 
of  the  enacting  elausea.  "*  'affords  ua  a  good  olue  to  the  meaning 

It  tells  us  sucoinotiv  thnt  «  :»  :  <. 

tiea  on  the  loan  of  Zj  ^  1:12  7^.  "^  *'"""' '"  P""'''>'«-  «<1  P-^i- 

interest, off  money  lent  "     uTjl  '  "'*  ""  ^"i"'^"^  *»  ^o-t'^ta  to  pay 

cstabliied  by  the'old  law.  a  t "hThl^'d  1^  tef'^'''-  "d  penalSj 
far  as  relates  to  any  interelt  atipulateS  atveSr  f  'u'  ""^"-*'  '"  *> 
««ct.on  itis  declared,  in  effoefc.  th'at  nrcoJtraTt Sl^^i'  V  '"*'  '^  *'"  "^^^ 

-•ce  any  party  to  sueh  co„t:et7r^l  :  t^r  *'  '"*  ^'^'-^  -".U 
mm.n«/.  for  atipulatingor  reoeivinir  «Z2l  •  !  '^^  proceeding,  civil  or 

«  «  «V.7  proceeding  teadi„r^  Jake  .r^  T"^^-  /*'''  '•**  P'*^'**  '«'«'>'' 

•lleged  to  have  bee„  ^JJl^^'^'^J^lrT    ^     ^"'  ""^''*  '"'"^* 
statute.  ^  "^  •""'  ""d  therefore,  I  think,  contrary  to  the 

to  individuals.  '  whataoever,  and  haa  done  ao  with  resist 

before  the  acts  compliined  of  arthe^irnol^^^^'^  ^^^  -'^'^ 

point  of  view  i„  the  stipulation  of  inw"/^^^^^^  "'"'^"'^  ''*"'«  »/•  "•°'«1 
even  twelVper  centum,  mny  under  e^rSl-  ^'•''^"*«'''  nine  per  o7ntum,  or 
charge  for  the  loan  of  money  than  JtSr  "7"""**"^'  ^  *  -»n'«-«»°*We 

.  There  is  no  proof  in  thisfus^^thatthe^rr^"/"^^^^^^ 
t  may  appear,  was  unfair  or  Ir^nable  "nd  r'?K   T  '^^^'  ''0''«-«^%h    ^ 
be  held  that  it  waa  so.     Under  Z!!'         °  '''^  °''''°*'*'  ''^P'^f  i»  c-nnot 
borrower  subsequent  to  the  abo  ul  Tr^""^'  '"^  P"^"^  -"«^«  by  the 

".oralobligatirinfavo^of  tJtlS/lfr"-"  ''"'  ''"''J"*^'*  ^'^  ^  " 
tion  suffices  to  prevent  the  LZ«!  r    '  '  .*'"**°"*  ^^  »»"'» «'°'«1  obliga-     ^ 

Toullier  «ys  r"  ^eat  t  c«  riZ  'T  ■""«  '^'  '^'"''^  «>  ?«•'»  ^^  bt  , 
eiTetssuivant  les  droits  «.rain;esrd1mlt''r'L^^^^^^^^  ^^ 

Pan»eque  dans  oe  caa  on  nTZt  1  ^^^    ,    "  '*P**'^°"  '^«  '*  "boee  pay*,, 

The  code  cinl  hLadonLT  ^  ?  **"*  ''^  P"'*"*"* «'* «»>  eauae."* 
''•oi  nWdlt'^fr^^Xn:^^^^^^^^^^     The  Art  1965  declare  «La 
"pari."  and  thVlbSe  ISsJpT^des    «D        ''"""  *•**"'*  paiementd'u, 
'^P^ter  ce  qu'ii  .  yolontai^mrpTy^  ^2^;  T'}'  P««»«'  »«  P«ut, 

•Toullier  II,  vol.  No.  87,  page  106.  •  ~ 
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^.?"*    d'obliRation  naturcllo.*"     It   \%  true  that  th 3  third  Motion  of  our  sUtatm 
Jm  lf£^a  "*''""  "^^^  '"  contracts  iti  m  far  as  they  rolato  to  any  exooM  of  iotoreat  thereby?^ 
rUi,rt»L    '  made  payable ;  but  this  provision,  taken   in  connection  with  the  clause  abolish- 
^  Ing  all  prohibitions  and  penalties  on  the  loan  of  money,  q*  any  rate  of  interett 

and  also  with  the  other  provisions  of  the  statute,  must.  I  think,  be  understood  at 
meaning  that  the  law  will  not  enforce  any  contract  ip  so  far  as  relates  to  any 
excessive  intercBt  thereby  stipulated  ;  thua  leaving  unimpaired  the  moral  obliga- 
tion resulting  from  the  agreement. 

In  coming  to  this  conclusion,  I  do  not  think  we  impugn  the  doctrine  laid  dowi» 
by  a  majority  of  the  judges  of  this  Court  in  Nye  and  Malo.  f 

In  that  case,  the  Court  held  that  a  creditor  who  had  redeived  a  certain  sum,^ 
as  excessive  interest  under  an  obligation,  oould  not  recover  more  than  with  the 
sum  already  paid  would  give  him  his  principal  and  lawful  interest. 

We  do  not  now  say  roe  would,  under  the  statute  in  question,  enforce  a  con- 
tract so  as  to  give  a  oredi|or,  either  directly  or  indirectly,  more  than  lawful 
interest.  What  we  do  say  is,  that,  as  by  the  statute  under  consideration,  the 
P'<»*»'5*'*'°"*'  '-'^'''"*'^  ^"'''''S  interest  beyond  a  dxed  rate  were  repealed,  a  party 
who,  in  pursuance  of  his  agreement,  voluntarily  pays  more  interest  than  the 
statute  would  have  enabled  the  creditor  to  sue  for,  cannot  recover  the  exoessivo 
interest  without,  at  any  rate,  proving  that  his.  promise  to  pay  buoh  interest  was 
made  under  circumstances  of  a  nature  to  pre'vent  him  from  being  subject  to 
the  moral  obligation  to  fulfil  it. 
^  I  have  ffilt  constrained  to  direct  my  attention  to  the  legal  question  to  which  I 

N  have  just  adverted,  because  I  am  not  prepared  to  say  that  the  judgment  is  wrong 

,"  \^        as  to  the  facts. 

X  .   It  is  true  that  the  greate|^umber  of  the  allegations  in  the  deolarltion  are 
proved  to  be  untrue,  for  instance : 

Th^plaintiflFs  expressly  allege  that  the  sums  of  money  which  they  seek  to 
recover  were  received  by  the  defendant  for  his  father  ;  that  the  plaintiffs  were 
induced  to  pay  those  sums  b^,  fraud  ntlder  fahe  pretext,  and  without  any  con- 
sideration «  par  dolet  fraudeet  sous  de  faux  pr^texteset  sans  oonsid^ration 
"  aucune,"  and  that  the  defendant,  now  the  appellant,  appropriated  the  same  to 
himself  without  any  right  or  title  so  to  do,  "  lesquelles  dites  sommes  de  deniers 
"  le  dit  dtfendeur  se  serait  au  oontraire  appropri^s  saOsconsid^ration  aaonne.  " 

Each  of  these  allegations  is  prflived  to  be  wholly  untrue,  by  the  evidence  of  the 
defendant,  examined  on  behalf  of  the  plaintiffs  j  but  we  have  still  in  substance 
;  the  ^following  BJIe^tions :  "   .    "-      ^  _    \ 

That  the  plaintiff^  upon  a  loan  of  taoney,  and  in  pursuance  of  an  agreement 
to  that  effect,  paid  to  the  defendant  excessive  interesj  over  and  above  the  rate 
recoverable  by  law  to  the  extent  of  £96 ;  that  the  defenaant  has  that  money  in 
his  possession,  and  refused  to  return  it  to  the  plaintifi. 

These  all^Uons,  which  are  proved,  would,  it  seems  to  mie,  entitle  the  plaintiff 


•  Seeaho  Pothier,  condietio  indebiU,  No.  156,  vol.  2,  page  780 
t  7  L.  0.  R.,  page  403,  Nye  and  Malo. 
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w  •  judgnjout  in  his  favour   ter»  u      .  ^ 

referred  to,  and  for  the  roamul  ZtiVl        "''  "''""^"  ''  "'«  »»"»»»«'  •Jre.dy 
obHgation  and  tWore  cZott  ^^t     7  ""  ^"''  '"  ''"'^'-"^  o^  «  -r^ 

"by  the  rt^pondonta  are  „Iio.od  bv'tl™  !'  ^  ""''  "omplaincd  of  «,  usuriou, 
"of  tho  statute  sixteenth  Vi  toria  ch  n.  ^.^  '"''"'  P'""*'  -'^°'  ^''o  ?«"«"« 
"•the  Usury  L„„v  ...j  T,,-  "^ .'^^^^^^^^^^^  intituled  <  An  Act  to 'n,o<^J! 
;  by  the  preamble  of  that  Hta  u^  h "Jltn""^'"  t"'  ""^  «-"«  ^^af^ 
W.S  .expediout  to  abolish  all  Vroll-^:^!"!'' ^^^^^ 


;;-  'e;pedio. ;  z:z7;:,::^-^<>^^';^^.:^^ 


"  'n^oney  'at  an,  ri^rfl  Tor      Z^P^^'"'^  ""'  ^"»''-  »  thl  Tn  Jgo 

"of  that  statute,  it  was  e  „  t  d    't7^7'\  "'  ^"*'  '^  ''''  ^^^  seo'tion 

"'parUf  this  Province,  for  the  Io«„  or  f  I  ''  '"'  ''^""^^^  '"«J«  in  any 

;;;-  -y  rate  pf  i„^r.t  whal I; ^^^^^^^^^^     ^^-^  -  -aeys  wortJ 

contract  shall  n,ake  any  p„„,  ,,  sicLT  contra^?'"'"""  P"""'"°«  «^  ""^^^ 

forfeiture,  penalty,  o^  proceeding   dviU,!    ""  ^^T""'  "''"*  ''  ""J^  'o*'. 

««t«tc  to  thecontrar/notwitl^r..         "::?'^"  .;-  »«"^J  «ny  la^  or 

'action  ,8/a^vil  proceeding  tendi„.  tTu"\   t      ««n«'derin» that  the  present 

«veinti^t  alleged -to  hteb^:^,^j;'^^^^ 

of  the  Superior  Court,  maintai'i .,; X"  -^     ■'"'  "'  *'"''  »«>«  Judgnaent 
"provisions  of  said  statute  doth  i„   '  action, ^,9  contrary  to  the  said 

"wit,  the  judgment  rende:;d  b^  "e  I?  ^ '-•  '-«-  '"«  |aii  /udgn.enM  ' 
;;  fi^t  day  of  March,  one  thoi^L    i  ,^^^^^^^^^^^^        l"  '"^'^  --•  0"  the  thirty! 
-g  to  render  the  judgment  which  .h   Si:  'T'''^^  ''''  '^'^^'^ 
"the  premises,  doth^ismiss  the  actio!  ^''""^ ^'''"^  «».«bt  to  have  rendered  in 
«and  doth  condemn  the  respo  dent    „    '      ^T""^  ^'  ''''  ««'<i  -^Pondents 
"  thiB  Cpurt  as  in  the  Court'Telo;-'       ^^  ''  ^H  Reliant  his  coste,  Z  welUn 
(The  Honourable  Justices  Avlwin  „n^  n 

Ihrion&  Doriok,  for  appellant.         '^°'"*'"'  «^  "'«  ^ourt  below  reversed. 
C.^roAaw6ea«ft,  for  respondents 

Cora..    DrvAL    C    r^^T^^^^^^^^  ' 

;-  No.  2.  .  ^ 

W-  P.  GRANT,  yr 

,  '        .      ,\  ,.  ,  ^^'"'^'f  in  the  Court  below,) 

*  .  ,  AND  Appbuamt  : 

"^■*^ViD  LOOKHEAD, 
BB.D     ita  ^'■^««'''»' •■«  'A«  C?o«rt  fi«/rf„,,y 

X  '^f^-  '  "^5  "°<**'«^'>«  been  addressed  to  thi 

\  ■  a 


^    . 
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B*fU 


•  ';^'»'*   Prothonotary  of  the  Supbrlor  Court,  for  Low«r^C«n»d«,  diatriot  of  Montreal, 
'^^c"*"   *"'  °"  ^'ioOth  Decombor,  1865,  returned  bybihe  Prothonotary,  with  certain 
papora  annexed. 

On  the  8th  March,  1866,  the  Court,  having  heard  the  parties,  made  the 
following  order :         '  y 

The  Court,  having  heard  the  parnesby  »hoircoun«cl renpectivcly, on  the appcl- 
lant'a  motion,  filed*  on  the  Isfc  day  of  March  instaftf,  nnd  maturely  deliberated 
thereon :  it  ia  ordered,  inasmuch  ns  the  motion  of  the  nppellont  for  a  writ  of 
Crrtiorari,  waa  submitted  to  this  Court  without  any  eiplanation  of  the  object 
sought  t3  bo  obtained  by  the  said  writ  of  C>rtiomn,  and  without  any  verbal 
intimation  of  tho  intention  of  the  nppcllant  to  cnuso  the  said  writ  to  bo  addrcmed 
to  tho  Prothonotary  of  the  Superior  Court,  nnd  nUrtVithout  any  objection  having 
been  mado  by  the  rCHpondcnt,  by  moans  wherepC^this  Court  waaled  to  regard  the 
said  motion  as  a  motion  of  course,  and  in  coufcquence^^thout  the  case  having 
been  taken  en  tfilibM,  ordered  a  writ  of  Cirfioniri  to  issue  as  prayed ;  and 
whereas  the  said  order,  which  was  obtained,  is  irregular  and  contrary  to  the 
course  and  practice  of  the  Court,  inasmuch  as  it  directs  the  said  writ  of  Cer- 
tiorari to  the  Prothonotary  of  tho  Superior  Court,  instead  of  being  addressed, 
08  it  ought  to  be,  to  the  Chief  Justice  and  Justices  of  the  said  Superior  Court, 
doth  in  consequence  reverse  and  sesjuflside  tfce  said  order,  and  doth  quash  and 
annul  the  Writ  o{  Certiorari  issued  in  this  cause  under  the  said  order ;  and  doth 
further  order  that  the  return  made  by  the  Prothonotary  to  the  said  writ  of 
Certiorari  be  taken  off  of  tho  files  of  this  Court. 

Kerr,  attorney  for  appellant.  Certiorari  quashed. 

Mackay  &  Austin,  attorneys  for  respondent, 
(p.  B.  L.) 


QUEBEC,  JCNB,  1866. 

(/n  Appeal  from  the  Superior  Court,  District  of  Quebec.) 

Coram  Duval,  C.  J.,  Avlwin,  J.,  Drummond,  J.,  and  Mondklet,  J. 

JOSEPH  F.  BETTERSWORTH, 

j^  (Plaintiff  in  the  Court  below,) 

■     ISD 

CHARLES  HOUGH, 


Appii,lant  ; 


(D^endant  in  the  Court  below.) 

10  *  RlSPOHDINTS. 

Hud:— That  where  a  defendtnt,  acting  m  •  oonsUble,  received  a  notice  of  lotion  for  •  maliolon* 
arreit  and  (Uae  imprisonment,  nnder  tlie  Prov.  SJat.  14  £  16  VIo.  cap.  M,  8.  2,  (C.  8.  h.  C.  cap.. 
101,)  in  wbicb  the  place  where  the  party  ^m  arretted  and  imprisoned  was  not  stated,  this  noUe* 
was  insufficient  and  the  plaintilf  subjected  to  a  non-suit. 
If  the  day  specified  in  the  notice  as  the  time  when  the  arrest  and  fUse  Imprisonment  toolt  place 
be  proved  to  be  the  day  on  which  the  defendent  acted  as  a  consUble,  the  plaintilf,  to  avoid  the 
necessity  of  a  notice,  Vill  not  be  allowed  to  prove  an  arrest  and  fUse  imprisonment  made  on  tli» . 
day  prevloos,  when  the  defendant  was  not  a  constible. 

This  was  an  apfleal  from  a  judgment  of  the  Superior  Court,  rendered  by 

Stuart,  J.,  on  the  third  day  of  July,  1865,  orderifkg  a  non-suit  upon  a  motioO' 

made  therefor,  by  the  defendant's  coun^l,  upon  apoint  reserved  at  the  trial. 


rx. 
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The  origin  and  ftot-  of  th.  o«.«  .„  „  fo„„^, . 

in  the  month  of  October,  I86i   •  miA  -  '       :.  .'<--phr. 

/Alban.,  ia  the  Suto  of  Vermont  bvVll       .'"!i'^"  "P""  *''"  *'»'"'   <>' St.  "«"-rr-' 
^  f«aer.to  SutOH  of  Amorio.     Soml  If  ^         P^^^n^l'-K  »<>  lot  under  the  Ooa-  *^"*"-  "<««'•. 

X<Wd^upo„  .  warrant  i.«u.,  „„/„  ^  Fx^d-r."^"'"'"  """"^  '" 

StiHe-,  .nd.  were  brought   before  Jud!^pfT  """'^  "''^  '^'^  United 

Thereunon  JudKo  Smith  la,  ed  "l,  iaS^n^r '  ''"r'""'  *'""  "'•"«• 

under  th«  provJHiona  of  the  «„.„«  tL'v  v.t .  th     ,'*~'i'^  ""»*  o*" "»«  partioa. 

:,the  15th  day  of  Dooen.bcr  ISW      O^I      •       """^'^  ^^*^-     'r''''  ^^  «» 

Maje-ty  iaaued  .  proelamaliollri^;  '"irSC^:!  T  """'^  """"^'^  "•" 

henaion  of  the  riMdora  mentioned  in  L  1     °  dtscovery  and  appre- 

the.  defendant,  arreted  To^  BlrTwrhth    '",  ""i'"^  ^'^  "»"«^ 

I-evir,,  auppcing  him  to  be  one  of  tf  '         P'"""^'  '*  *''«  *o^°  of 

immediateirbrought  kS  tforo  JuV     ^r"""'  '""'''"'*^  '"  *'»«  '"™"^  '-d 

Mr.IIougb^.ndelt„Z^t;^:^^^''^-j7'^^^  '"  °''"«^«f  * 

"GreOT,  i„  tb.St.teofKeiita.kr,„i'-J.        "'""''■ '■'•"'Bowling 
«  to  ft.  P„,i„o,  of  cfn  ^Sl""'  T''"'  "  "■•  City  of  «...,».* 

"  .ocording  to  (he  fora,  of  Iho  .urril™,,  K       "<»f=^«»'«  ^Mm  of  Amwio, 

"  0.,^,  ritti„g  „  Q,,.jr„Z..        '.  ?"'"$?'^°'  Court  for  Uwor 

"  F.  B«to,.orU,,  ..d  «nl.,rt.ll,2  d«i""!,  !°''  •°''  '^'  «"  "''»  J-^b 
:;^«ph  F.  B^.wl'l'^;^::  Jf  ••-'»«-' wrong. .„«„  -" 

;;  -  ^  *.  d.«^  Of  .0  ^  ^o:^rp"r.-rrrof'^^  'i^STd  • 

"  H0T.T  &  Ihvins, 


•\* 


The  endo^ement  on  th"       ^' ^""^^  ""  ''''  '^^  ^'^^^^  Bettereworth."' 
The  uamee  Of  ehe.ttorn^.,boiaeue  the  within  mentioned  ,;..  Oh.rie. 
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Ja«vh  I*. 
<tertarno<ith 


"  QatcM  Holt  Biiil  (icor^o  Irviii«,  holding  their  offioo  in  Ht.  I'ct«r  HtODot,  in  tho 
"  Lower  Town  of  the  City  of  Quuboo. 

IIOLT&  iRVrNK." 

On  tii«  22nd  Fcbrunry,  1805,  a  writ  of  ituitiniona  ii^u^d,  returubltt  on  th« 
6th  diy  of  Murcli  fujiuwinK.  \ 

In  t!»«  |iliiintiff'M di'ulurntion  it  wim nlltgod  tliiit,  on  tlio  fn'f  ntUth dntf  of  lUfttm- 
btr,  tlio  8«id  plaintitf  wan,  at  tlut  town  of  Levin,  iiTroftcd  Ity  tho  defendant,  wait 
brought  by  him  to  Quobuo,  nnd  thrro  Itcpt  a  pri»onur  in  hii  (Hou^hV)  houno 
'for  two  doyo,  nnd  thiit,  in  ho  urrt"*ling  liiin,  the  di'fomiant  noted  mnliciouiljf, 
tcickedlif,  vittilirlivili/,  onil  irlt/iont  niiif  rfiiHiiutiUe  or  jirolttthle  cauie. 

Thl%loo«  to  tliiM  uftion  wi-ro  :— Int.  Xot  giiilti/  ;  nnd   2nd.  Tliat,  under  the 
oircunifllunccH,  tiio  dcfoiidant  litxl  ovury  ruiii*oniil)|u  und  probnblo  caiiHO  for  arru«t- 
ing  tho  piuintiff,  iiltliough  u  niiMtuku  iiud  been  coiuniitted  na  to  the  plaintiff  being' 
named  in  tho  wurrant. 

On  tliiajaaue  the  following  ({ucstiona  were  HOttlud  for  n  jury  by  tho  honourable 
Judge  who  tried  the  oiiuoe  :-~ 

1.  Did  tho  Maid  defendant  nrreHt  nnd  imprison  tho  aaid  plaintiff  in  tho  month 
of  December  last,  and  where  ? 

2.  Had  the  Honourable  Jumca  Smith,  one  of  the  Judges  of  the  Superior  Court^ 
for  Lower  Canada,  rcaiding  at  Moutl-cal,  at  tHut  time,  issued  hia  warrant  for  the 
arrest  of  certain  poroonH,  and  if  so,  whom,  upon  a  charge  of  murder  and  robbery, 
committed  at  the  town  of  St.  Albans,  in  tho  Stute  of  Vermont,  one  of  tho  United 
States  of  America;  and  was  a  proclamation  duly  issued  offering  a. reward  for  tho 
apprehension  of  the  persons  mentioned  in  the  warrant  of  the  said  James  Smith  ? 

3.  Was  the  said  warrant  put  into  the  hands  of  tho  defendant  as  a  oonstoble, 
or  peace-officer,  tip' bo  eiecutcd  ? 

4.  Did  tho^laGT'defendant  so  arrest  the  plaintiff  and  detain  him  with  or  with- 
out warrant,  and  with  or  without  roasonable  or  probable  cause  ? 

5.  Did  the  piuintiff  suffer  any  and  what  damage  from  his  arres^  and  detentioa 
by  the  defendant  ? 

At  the  trial  the  service  of  tho  above  notice  was  duly  proved,  and  the  following 
motion  was  then  made  on  behalf  of  tlie  defendant  :— 

"  That  inasmuch  as  the  notice  of  action  now  product  fyled  in  this  cause 
"  by  the  plaintiff  does  not  state  the  cause  of  action  with  reatonahl^  cieame$»,  by 
''  shewing  where  the  acts  complained  of  were  performed,  nor  at  what  time, 
"  nor  that  they  were  performed  tmlicioutl^  and  without  reaionable  or  probable 
"  cause ;  and  inasmuch  as  by  the  statute  in  such  cOse  made  and  provided  the 
"  plaintiff  is  bound  and  is  dot  allowed  thereby  to  give  evidence  0/ any  oeAer 
"  eau$e  of  action  than  that  stated  in  the  said  notice,  and  inasmuch  as  no  legal 
"  oause  of  action  whatever  is  stated  iu  the  notice,  the  plaintiff  be  precluded  from 
"  the  adduction  of  evidence  in  tho  cause  upon  the  ground  that  the  aaid  notice  is 
"  no  notice  of  action  in  conformity  with  the  said  statute  and  that  •  nonnroit  be 
"  entered."  ^ 

G.  0.  Stuart,  QvC,  in  support  of  this  motion,  argued  that  the  requirement* 
of  the  statute  (C.  S.  L.  C,  p.  901)  had  not  been  complied  with,  becftuso  the 
oaose  of  action  had  not  been  speoified  with  reasonable  oleamess  m  the  notice, 
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and  rofmeil  to  the  KnfflUh  niiiinte  rai  (J«ft  Tr    -   «i\       t.      "ITT  " 

i:'t;;;:r;;:i':^:'l,;;::r •'-«'-— «r:.;,:,r;:::: «-.. 

Tho  o;.*o«  [,e  cito.1  w.MV  :    Lwrhrt  ,»,  r„rv„  7  Torn.    If   iIM  •    c,  •  i ;      , 
J  ;».  002,  In  nrliioh  tlio  Kaino  |v.inJ  nro.u  nn  to  wlu,thor  i»  -«.  „„  . 

'.m.  ««,/;,/...  wcrol.M  „.!;;  •  '■         '  '"  '"''°''  '^  '""  "'""  •"•'•*  ^»-' 

I)ccon  bcr  an,l  Z V     ""f  ^"»'^  '•"P"»""'»«'nt  anteriorHo  the  twontioth  of 
^      ^^on.bcr  anl  the  four  follow.np-  day?,  „  «tatod  U  the  notice  of  action   Z         ^ 
re-pondont  o  jcotcd,  and  tl.c  objection  wa,  recorded  and  ro«,rvod    ^  ' 

^pondenr,  without  prejudice  to  the  motion  already  ;.,ade.  to  wit  _ 

"  flU'TT    "'  "'^  '^*''''"''«"*  '"'^^  -"  "  """"fWe  on  the  twentieth  dar 

pl«.nt.ff  s  declaratum  are  alleged  to  have  taken  pLeon  the  same  dav  in«! 
"  much  a  80  a«  t  ■  nroved  thm  ♦i.«''-3ti  t  •     V    „  ^'   "*•* 

"  «ime  Jav  in.nZT  ,  complained  of  #oro  performed  on  the 

"  Zl.L      Tu      u'  "°  ""'""'  '"  ^''^  P"'  «f  ^he  defendant  ia  proved  inai^ 

"  m     /         r  T"r  "*^  """"^  ""•*  """"""^'^  «"d  P«>b'ble  cause   . 

It  had  C  defendant  «„ts  and  that  he  be  subject  to  a  non-suit." 

It  had  been  proved  that  a  currant  was  issued  for  the  arrest  of  th«  1 

."teVX  of  Sr.;ir  "^  ""^ "  '"*  ""*'  '"•  •"""  ""<«• 

Aft«  the  „^„„„t  „p„„  tl,«  Um  Bentioned  motion,  th.  Coarl««„ed  to  U,. 
3«do.. up..  U  .,»  .k.  H,h.  of  »„rt»,  for.  „„„;„!.  0.  .rZoItll^l' 

The  followi.,,  motion  was  then  m.do  by  th.  plainelfT:- 

"fi^riniATh  ;'''r-"'»"^^^ 

th.derend™t«.o»,*,bl.b,f„„j„a^j,ii„j^  ;:,'''"»' 
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Th«  ooM  then  wtnt  to  ths  Jury,  whofi  tb«  followinK  aniw^n V«n  girw*  In  h) 
them :  —  ^  '    ■      „ 

"To  Till   Iht  quiiTiON.— Tbo   dor«ndant  diJ  »nmi   and   im}>flaoo  t^ 
^phlntiff  at  tho  town  of  Lavia  in  tlip  month  of  Doo«oib«r  la«t.— To  Tm  2lD 
"  qiriNTKiN.  Thfl  Honourable  Jamc*  Hniith  had,  atthe  timo,  iaauod  hia  wamit . 
"  for  the  arrwt  of  oortJiin  poriwiw,  to  wit,  Hamuol  Ku^ene  Laokaj,  H<|uirB  Tumir 

?tof|p,  AloinnJcr  Pojw  nrua«>,Charl«a  iMooro  Hwaxor,  (iwrgo  Hoolt.Ikmnett  H. 
oung,  Caleb  MoDowall  Wjllaoo,  JurpeM  Aloinndor  Doty.  Joaoph^MoOrortf, 
"  Uauiuol  Hlnipaon  OniKK.Duilloy  M«M)re,Thomaa  HrooadojJCollina.Moroua  Spun 
"and  Williabi  11.  Jlutuhiiiaon,  and  a procUtnuttitin hwi btin  duti/  iitued offtrint 
••  a  rcir,trd/or  the  ap^rhemion  of  the  ^ertom  nunlionnl  in  tha  warranl  o/thi 
"  ta!dJ„me»  Smith.—To  TUB  :)iu>  quibtiom.  Tho  aaid  warrant  waa  not  put 
"Into  tho  banda  of  tho-  nald  dofondant  "aa  a  conittnblo  or  poac0  officer  to  bo 
"(sxeoutad.— To  tub  4tii  qUbstion.  Tho  dofoudaut  did  arroat  <tid  dotuin  tho 
"  plaintiff  without  a  warrant,  and  without  a  roaaonnbio  and  probablo  oouao.— To 
''TUB  6tii  QUiHxroN.  Tho  pluiniiff  did  iuffor  .dnma^e  from  hia  arruat  and 
"  J«J«ntion  by  tho  defundanl  And  to  tho  extent  of  five  hundred  doilara." 

Ill  tho  Term  after  the  trial  a  motion  on  behalf  of  the  defendant  wav  made  I'or 
ft  n.i -Huit;  and  a  mo(1on  also  waa  made  by  tbo  plaintiff  fur  Judgment  ao«ordiiii{ 
to  \-  idiot.  '  ■  ^ 

'llio  motion  of  tho  defendant  woa  made  on  oovoral  groundn.knd  among  otho^n 
on  tho  following:         '    -        ''  ■ 

That  the  notice  of  ootion  was  inauffloient  both  as  to  tipie  an4  plaoe,  and  eon- 
toinod  nogVound  of  action  whafovor;^  that  tho  plaintiff  had  ondoavourod  to  ohuni,'i' 
hia  oauHo  of  action  by  limiting  hia  demand  for  damages  tj>  tho  arrest  ond  detoii- 
tipn  before  (lough  waa  sworn  in  aa  a  oonatable,  namely  to  "the  morning  of  tho 
19th  December,  whereas  thia  demand  was  not  referred  to  in  the  notice  or  niudo 
by  the  dooloration  ;  which  does  not  olaim  damages  for  any  orroat  qr  detention, 
prior  to  tho  twentieth  Dooember,  on  which  day  it-was  proved*  at  the  trial  |Iougli 
bad  already  been  sworn  in  as  a  constable. 

On  the  third  of  July,  1865,  Stuart,  J.  gave  Judgment  as  folloi^  oii^  the 
defendant's  motion : 

Tho  notice  of  aotiod  fequirod  by  the  Provincial  statute  is  substantially  the 
same  as  that  required  by  a  statute  in  England.  It  is  not  sufficient  that  thi  day 
alone,  when  tbo  arrest  and  imprisonment  took  plooe,  bo  stated  in  the  notice,  bul 
the  place  where,  which  has  been  omitted.  It  is  more  necessary  here  than  it  is 
ip  England,  whero  tho  cause  of  action  attaohes  to  the  person  of  the  defendant 
who  can  bo  sued  anywhere.-  In  this  country  the  Jurisdiction  of  tho  Court  does 
not  extend  beyondBtho  district  in  which  the  injdry  sustained  was  committed. 
In  this  case  an  arrest  and  imprisonment  appear  to  have  been  tiiade  on  the  19th 
December  and  tho  following  days,  partly  in  the  district  of  Quebec  and  partly  in 
'the  district  of  Montreal.  Our  statute  enacto  that  tho  action  must  be  in  the  place 
where  tho^Jury  complained  of  was  committed.  Althougl)  in  ordinary  oases 
the  date  is  not  material,  it  is  so  in  this,  because  on  the  19th  the  defendant  was 
not  a  constable  at  the  time  of  the  first  arrest.  The  notice  of  action  is  for  the 
20th,  when  ho  had  been  sworn  To  as  a  constable,  and  in  the  decl^ratioo  ^  is 
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ch«rK«l  with  h«vinir  Mtwl  m  •  ooaaiAkU  ^  iI^-m...      A  -     .   — ' —        '  '"' 

"  whe«M,in  truth  he  th.  Li^^lf  T.  ""*  ^^'^ "'" '•'•'"*'"^ 

•^  not  oommittod  .nv  oriLe  Is^        i.  "  .  P'"'"*"^'  """^ ''«'  »''•  ?'•«"*!»-  had. 

"  the  defendant  notfc  J  the  n  tituUoin?.;  '  '^'  P'^-^ff  «>«d  Riven.to.    ' 

"  moreover,  e-Ubli  hT"  e^j  e;^^^^^^  '"•'  »he  pUiotilT, 

"  notice  of  «5tioo,  «dd;L7  VoTh-  Ar  V  of  J.nu.,7  |„t  . 

"  Charlo.'Hou«h   ofthl^v  n?o^i    /.*"'  '^  '^'  "'""'  «"•**  .dditiou  of 

•• «.  »..«bi. :;?::» r«!T^  *""•"" '"°""""'' "  '•™ "«» -"e 


.♦. 


ik'Unworlll, 

•ihI 
iKrM  llouflb. 


■■^      .'/- 
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/^ 


^  ''^L«..*!w-i^  *  VW-J&  ■* 


,rai  9u  oreancier. 

•  Lc  d^inandeur  prouva  de  plus  qu'il  s'etait  desiste  de  I'ecrit  ci-dessus,  en  le 
renaettant  au  defendeur  pcrsonnellement  le  jour  mCine  q'ttHl  lui  avait  6te  dome^ 
ccavant  son  accomplisscment.  '  ^• 

,  Quant  au  compte  oflFert  tn  compensation^  le  demandeur  prdtondit  (Jn'il  avait 
it6  paye  longtein))8  avantrinstitution  do  action,  par  des  loyera  dfis  antdrieure- 
mChk  par  Ics  ddfendeurs.  jI/.  Garaiilt,  pour'  lea  d^fendeurs,  soutint  que  I'^crit 
passd  entre  leg  parties,  ^t  la  livraison  du  gage;  faisait  perdre  an  demandenr  son 
privilege  sur  les  autres  meubles  des  defendeurs  et  annulait  la  saiaie  des  meubles 
,  de  ces  derniers.  Que  le  demandeur  n'avait  pas  le  droit  d'instituer  une-action 
centre  le  d<5fendeur,  apres  I'engagement  qu'il  prdtendit  avoir  4t6  contracts  entre 
tfes  parties,  et  de  plus,  il  nia  le  paiement  du  compte  des  defendeurs.  Le  tribn- 
nal,  aprds  I'audition  des  parties,  declara  que  le  gage  donnd  par  les  defendeurs 
,au  demandeur,  ne  privait  pas  celui-ci  du  privilege  qui  lui  est  accords  par  la^Loi, 
de  saisir-gager  les  meubles  des  defendeurs. 

Jugement  pour  le  demandeur.  ":^ 

La/ramboise  &  Joseph,  ayocats  du  demandeur. 

i/^.  6ramu/r,  avocat  du  defendeur.;  '"  ^  » 

(J.  0.  j;)        '  '     ^ 
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"  »"K  «M'  |"<l'li"  «luiy,  li«  waa  Riiiit>ly  noing  on  liu  own  ri;)i|Km»ibility  to  arreM 

•  "  caHak  ttccu«)J  \mnoa*  for  Iho  iwko  of  obtaining  •  nward.  It  <Mnn«t  b«  pr»- 

"  tended  tkut  h«  wm  on*  lof  lh«  fiwaiHia  intended  to  b«  protaflt«d  by  th«  HutuU, 

•MbAfrJaw  wtu  intendtKl  l|o  apply  to  ptnona  hulding  oflbMM  wbioh  oouipul  thorn  to 

"  (IBioharKU  ovrtain  dutii^n,  and  who  coiniuit  erroni  in"  iho  IkihA  jidr  diaohargo 

"  of^dutlea  wtiiob  their  offlco  luakia  obligatory  on  thoiu.     Tb«  Counael  for  th« 

"^  reapondMt  iu  the  Court  b«Iow  argued  thai  bcoauwi  a  prooUmatioa  h«d  been 

"  iNMued  off.  riiiK  a  rewai'd  I'or  tho  apprehonaion  of  the  fwnona  aKainat  whom 

<•  Judge  Uiiiith'a  warraDt\  bad  iaaucd,  it  beoame  the  public  duty  of  all  hor  Ma- 

"  JMty>  Bubjoota  to  eoJuaVour  to  arreat  th«  aoouaed,  but  auoh  a  propoaition  ia 

"  ^^'i/ll^^*^*'^'^^  ^  require  tn  anawar,  and  oioreoror  tb«  proolaniation  only 

"  oina  npeJh  Iho  public  (o  give  information  which  will  lead  to  tho  arriMi  of  the 

"  ruidara,  and  doea  notrc«|uiro  private  oitiaena  to  leave  their  own  buaineaii  to  go 

>V  in  pareuit  of  tb«iii.     TbJF-r«aponaibility  whiob  the  retpondent  incurred  !■  well 

/'  Uplain«d  iu  the  anthoritioa:    "^1,1%  private  pcnon  apprukuudad  aoolhor  on 
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Henrj  Clint,  of  Quebec,  merchant  hS"         ?    ''"  '"'^'^'<'"t  estate  of  John  ^^ 

The  Halls  appeared  to  the  a  ^  a  t,  :  r  f  T  '*'  """  --proper^    "        ^ 
foreclosed,  and  the  proceedings  were  co  d„crd       "^'-'  ^"'  '"'"'  ^-^bsequontly 
H  the  position  which  thejassuZdrtL?     "'T'"^  '''S"'^^  'hel     l^ 
between  the  parties  clai.in'g   he  pro!  '   *^^^^^  "?V'"'  '^'P"'^"*  -''•ff«-nc 
ra^Q,  any  contestation;  they  idmi  tTh     '       ^"^  ""^  desire,  nor  intend  to 
Z'^r'''''''''^'-''"^^^^y^':  of  the  property,  1^ 
^appellant   or  Walker,   the  responSe  t   a^h      ^^''''!^' *' *°  ^'»«^^^^ 
Ilnder  these  circumstances,  tha  whole  col       \         '   ^^^^    •^«**''«'«°e 
parties.       ,-  """*'^'*'"J^  l'«''^«e"  t^»c  two  last-named 

The  pleadings  in  the  Cnu^t  u  i 
declaration,  a  IH3remptory  excl^'I'  ""  ^f'"''  *''°  •^«"«  '^-^  raised,  were  the 

The  declaration  allelHt  n  ;act  ""d'? /r"  "^^  Sonerali.^^^^^^ 
^Pl^llant  sold  to  Clint  I^^^  1864,  by  whicE   the 

-of  the  pi„e  logs  b/onging  to  the   ppl  ritfflP"""  ^«  ^«  -nufactured 
I     »'»«;  «re  owned  and  worked  by  the  HaHsK  it  ?'  "'  Montmorency  mills. 
I  jPorderupon  Hall  for  the  delfverv  of  thi 'l     H     T''  ^"^  g'^entoClin 
li^Ventlj  become  insolvent   and  hfd  „        ^^^^^'^old;  that  Clint  had  aub- 
jotwithatandingthe  orderjed  n^  ^Zj^le^!  f^^^^  -^  that 
I   «H  w  consequence  of  Hall  havin.^  refS  ^'"^^^f^^^  **«'»^««d  to  Clint,  an* 
«  J«  possession  to  Broster,  the  p^^'  ■  tl^  '^'''V'^'  '«"»»'«'  «>  remaini^        - 
''"^-  ^"^"^ '"'*'*'"/«  twnght,  and  the  lumhoJ 


•i«oiDlh«p,rfornm„Jco««pub|,«duV      '     '  ''^    ' ""' 

«!;?::?frd.tr:r.:r.'.:  tt  dT/r  "•"  -"^^^^  '^  •"•  ^- 

d'clan.tion  .II.kc  th.t  ihl^  ^  **  "'^  ""'""'  ««™pl*"««d  of.  tb« 

^.H  i^«b;rr:h;!:u:t-.:r„«^^^^^^^         i-^uon .,. 

o«-  th.1  month,     lo  ow.  of  thb  Hn  I  •""  '^"  "^  """  »»"» 

80.    The  ploading.  .how  lharr„'  '.  ^^  *"•  **""••  »«  *="».  P- 

"tyo«  h..o  ch.,^  „e  ,uh  .ct   do„7oI  th    20,h7L^"':!'''T^'''"'• 
^..  I  w«  a  d„,  .p^in..  ,.„.,,, ,,  z  trof^::t;r  CL* 
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to  ill  liver  all  tHo  lunibor  pioiluccd  from  his  louo,  and  not  sold  to  Messrs.  Prijo* 
&  Son,  to  Clint ;  tiiis  order  was  duly  accepted  by  Mall.  Ax  the  fixjs  were  mien 
tin  himiir  nolil  to  Clint  find  thnt  snhl  to  Fiicr  intfjnlnl  sifnirutdi/,  nnd 
Clint's  lot  ir-is  tltlinnd  to  him  as  hi  si-nl  vnl,  m  for  it.  Hall  states  that  tlic 
lumber  sol;.!  to  Clint  was  lield  to  his  order,  and  would  not  have  been  delivered 
to  any  one  else.  Clint  j.aid  to  iJroster  in  cash  151,00(1,  and  removed  or  shipped 
from-  Montmorency  lumber  to  tl;e  value  of  81,400.  On  the  20tli  October,  18C4, 
Messrs.  W.  Trice  &  -Son,  who  represented  the  appellant  in  Quebec,  furnisIicJ 
Clint  with  a  bill  of  parcels  of  tha  lumber  (No.  49  of  the  Kccord),  headed 
"  memorandum  of  sawed  lumber  from  Mr.  Brostcr's  lot  as  per  statement,  dated 
"Montmorency  Mills,  15th  October,  1804,  held  for  account  of  J.  IL  Clint. 
Esquire ;"  upon  receivinfj  this  statement  Clint  gave  his  note  to  Mes.sr^.  Price 
k  Son,  on  account  of  Brdster  for  8i;(»00,  and  on  the  31st  December,  1864. 
became  insolvent,  and  his  insolvency  was  then  publicly  known.  On  the  24tb 
January,  (4 8(55,  he  made  an  assignment  under  the  Insolvent  Act,  having  pre- 
viously called  a  meeting  of  his  creditors  in  accordance  with  the  Act.  On  the 
17th  January,  the  appellant  sent  an  order  to  Hall,  forbidding  him  to  deliver  aay 
more  of  the  lumber  to  Clint.  This  order  although  relied  upon  to  a  certain  ex- 
tent l^  the  appellant,  cpuld  not  have  any  effect  on  this  case.  If  the  lumber 
was^  in  Clint's  possession,  Broster  could  not  take  it  from  him  without  his  consent ; 
and  Clint  was  himself  powerless  to  give  any  such  consent,  having  at  that  time 
called  a  meeting  of  bis  creditors  under  the  Insolvent  Act. 
After  proof  and  argument,  the  Superior  Court  rendered  judgment,  main- 


y  qi,  \w  ,  -i.  viTTOwwni  on  aTwcncB,  g  oo.  o>m«  ran  IP  V^mniWM  WO  UTO 
plMdini^,  1  Or««al«af,  ^  6ft ;  Arohbold  and  Criminal  Pltading,  176 ;  SUnto  n. 
Prnket,  1  Campbell  473 ;  1  flurkie  on  Kvidmeo,  p.  4&4. 

2ad. —  la  to  action' ugainat  a  pemon  fulSlling  a  pnblio  datj  tha  plaiolilf 
muat  give  a  notloe  apeoifying  the  oauae  of  aotion  with  rtaaoaabia  olaamaaii.  Coaa. 
Stat.  L.C.,  p.  901. 

The  plaintiff  ia  b^and  by  auch  notiea  and  not  allowed  to  giVc  aTidanea  of  any 
other  eaaaa  of  aotion.  JMU.  H.  Section  2. 

The  aotion  muat  b«  laid  and  tried  W/ithin  the  diatriet  wli«r«  the  act  complaioad 
of  waa  done.  Ibid.  S.  flection  .3.  ::;' 

And  under  gcncntl  iuue  all  niatte|a  maj^  b«  givan  in  eienae.  Ibid.  8.  Section  4. 

3rd. — No  place  ia  maiitioned  in/ha  nolioe  which  WMeaaential,  and  aub-aectioa 
2  above  cited  appliea.  Lovelaeeia.  Curi^;  7.  T.  R.  631,  Martin  va.  Upohar  3 
B.  Rep.  p.  662.  Adolphuii  and  Kl|i*,'  Breexo  vi.  Jordein  4&  Kng.  Com.  Law  rep.  p> 
583.  Jiicklyn  va.  Fitolie,  14  Mel<iion  and  Welaby  380.  Aatod  va.  Stooka  tt  al.  4 
Bing.  600.     1  Qreenleaf  on  E/idunce,  §  62.  Thia  being  a  local  action. 


^k^^S^i^^t^Aii\t&  .-.'e 


KT  APPBLANT  ; 

AUGUSTE  QUESNEL, 

(^mfendcurenVottrln/erieure), 

8.  avec  inte.ots  et  dopcns  :  "  -^"^*''  ?""••  '*««•"'"«  de  £21.13. 

L'appelant  fut  obliud,  dans  \o  Um  ^„  «  -.         , 
prendre  u„  bref ,,.  J.^  eol  ^^jt^^/:  ^  ""  ^•'""'"*  '"  •*"«--*'  '^^ 

1862,  i  dix  heures  a.  m.  •°'  ^.^"'*h''»'««k«viHe  le  11  Septembre 

L'intiiDe  niit  aux  encheres  la  tewe  No  1  •  „„. 
l-apFlant  oflFrit  £30  Duis  nn^  „  /  '         P^^^nne  prdsente  ofint  £25  • 


PI 


ij 


A.MO  J..  „,^,^  ,.,  ^^^^^^^  ^    ^^^  ,^^^^  ^    ^^^^       , 

f "«"  •^.^-7'V.  for  «.pond.oto.  / 

(J.  T.  w.)  "^ 


BUPBKIOK  COUKT. 

.       MONTREAL,  SOri  MAV.  I8M.        . 

Coram  Badolit,  J. 

No.  431. 
H.Lo-Th...h  .      *''?''"''•  ^«»".>-CVftorar.V 


» 


ilroit  a  uii  avis  il  t;ittt  .,uc  1  offieior  public  ait  ugi  Unul  fide  dans  I'exocution  de 
■  st,'S  dcvuir.s:  et  l'..\:te.  ehapitrc  101,  Statuts  Kelbndus.-B.  C,  sect  3e,  etait  a  oo 
•suji't  pieois  :  "  Lcs  piivilo-o.s  ainsi  quo  la  protection  marantic  par  le  proaeiit  acte 
^'  no  seroiit  :kcc)iiIl's  (ju'a  tout  Ju-c  do  Paix,  officier  ou  autre  person ne.rem- 
•'  plissitnt  (](>  (loviiiiH  publics,  pour  aucune  chose  faito  par  lui  dans  I'exociition 
"  do  SOS  devoirs,  (|UL'  OL's  dcvt.irs  soieut  impost's  par  le  droit  conmiun  Ou  par  un 
"  actc  du  p:.rlcuii;iit/ IiiijKiriul  ou  provincial  seulement  el  A  nulle  autre  pcrsonne 
"  ou  per,«ioune(|Uclcun(,uo,«.it  jtlge  de  pais,  o^cier  et  autre  pcrsonne  aura  droit 
"  u  la  dite  protection  et  aux  dits  privileges  dans  tous  les  cas  ou  il  a  agit  bond 
•' /((if  dans  I'exocution  doses. devoirs." 

L'avis  n'est  pas  necessaire,  "  if  tlie  act  complained  of  bo  one  which  there  was 
"  no  reasonable  grouud  for  supposing  the  justice  authoriited  to  do,  he  is  not."  ' 
Dickenson's  Guide  to  Quarter  Sessions,  5th  Ed.,  by  J.  N.  Talfour,  page  82, 
"  the  bona /ides  as  well  as  reasonableness  of  suspicion  being  questions  which  tlje 
"  jury  are  to  decide,  and  which  must  be  put  to  the  jury  in  behalf  of  a  plaintiff, 
"  if  he  seeks  to  maintain  his  action  without  having  given  such  notice.."     Idem. 

Dwarris  on  Statutes,  2nd  ed.,  pages  504,  58a,  587,  70H. 

Status  Ref.  B-  C,  chap.  92,  sect.  10  4  15. 

Chitty's  Practice,  2e  vol.,  pafe  337,  2o  Edit. 

AUeu  on  Sheriffs,  page  64.  ,  ''^   . 

Arcbbold,  Common  Law  Practice,  page  3i0. 

Archbold,  Com.  Law  Pleading,  348,  350.  , 

Pajlejr  on  Conviction,  pages  414, 415,  416  k  420. 

Taylor  oa  Evidence,  page  1493. 


IllljUiil 


iiitiri  ,  nmaiMT  -I.  t<  ii.|  dn,  f„r  iuuijj  icWcr  lliau  tta  f«a.  «ulu»,  utiU  i olluMf*- 
Ij  bvtWMii  thoai,  uud«r  •  wriluf  etrnJUitmi  ejrpoiMS  tU  lerrU,  wiUiout  any  ootioM 
of  Mid  Mid  at  lh«  ehureh  door,  undur  lli«  Writ  ifc  Hrrii. 

On  tb«  24th  January,  Wt'2,  ih«  iuiiuovabUia  of  the  plaintif  wvro  awiMd  (br 
th«  judKnwnt  debt  of  naid  *iwr)tti  Hrunh,  by  tlio  ihcriff,  and  on  th«  20lb  June, 
18(i2,  the  dflpuiy  of  thu  laitvr  r«iurutd  to  the  Court  Ui4t  b«  had  r«wiv«4  u 
opposition  (i/in  </'  rA«rye  ■■  n-gurdN  one  of  th«  lota  of  land  Nitod  and  wilk 
rcKard  to  tb«  other  loU  of  land,  no  uotiwa  or  •dfttrtiKtmcnta  had  boon  made  il 
the  ohurob  door  aa  required  by  law.  C.  8.  L.  C,  oh.  H5,  ■«.  4,  and  tw.  15,  parg. 
2,  aco.  17,  panr.  'd,  and  mo.  22. 

Oo  the21at  OotoUir,  1WI5,  a  writ  ot  tmtlitioni  r.rfmniu  i/e  terri$  wsa  ianucd, 
and  tlie  aaie  took  place  ou  the  24th  N'owMber,  18«i5.  1  ho  plainiia  euwplatned 
of  tho  irroKularity  and  illeiiality  of  auoh  mIo,  which  could  not  Uk«  pluoo  withool 
frcah  advertiMiUKiiU  during  four  woulha,  ami  the  u«uhI  publieatlona  at  the  church 
door.  , 


•  a  L.  C.  R ,  p.  63. 


"ot.ri«ehere.he  mjhaveconscrenttil  l!!-  "^^^  '"'"'  *  '»"««'''"'  "'^i"''  does 
to  giye  or  bound  to  iithroirth  "  Zf^^'''^'^'*  '''^''  '^'' ''«  '"«  »«»  obliged 
ground  of  .ction.  it  ahou  Mbe  ellbr  17  T"'*  '?  ^"'  "«  *»  ^''^  » '^^ 
that  the  respondent  could  have  coZT^r  'TlT""  ^^"""^  "«««°  ^  -^mit 
Ws  official  duty  in  using  the  17^:17  ^  bej.eved  that  he  w„«  perfornung 
imputed  to  him  by  the  appelirt      T  ^  ""^  *''""^  unjustifiable  language 

of  action  he  was  L  entSto  the    "f.^PP"''"*;'^"''"-^  *''»*  «»  "'"l^u^'i 
^tion  of  public  office^llV  ;  W^^^^  '^  ^^^S  «'^'"*«  ^-  *^P- 

was  entitled  to  the  notice  provided  bvl!!  1  •''  ^"'""''  '^'  respondent 

Court  below,  after  having  hCd  all  tif.      7     "u**""' '""  **»  ^  ^''^^^  ^  the 
we  have  borrowed  our,  ifw  on  th    s'tilt  f"""  ''^ \P"*'««  ^ad  to  adduce^  As 
should  we  take  froo,  her  trunr^rSl 7^^^^^^^^  ^legislature  of  England,  so 
our  statute.     Now  in  England  tL^ST  ?•  ^        "''"*''' '''**'^'«*''tion  of 
course  of  .he  trial,  audit  f«  eft  t  ST       T""  'f  ""''"  ^^"''  '''« J«'7  i"  the 
proved  whether  the  public    ffij   ]S,'S  V-'!  '™!lS^  »8^«^*e  of  facts 
h™  to  the  protection  of  the  statutes    So  in  tv„  "     '"  ^/"''^  "«  **»  *»^''« 
have  allowed  the  whole  evidenc   tobe  takl??""'"'  ^"4  *'"'  ^«"'*  »'«'o'' 
question  whether  or  not  the  "l^ndT  ^     T""^  ^"'  ^"•'  «*«»"<>".  the 


1^ 


■  .11.  I.,  ..I  1 — TT 7i 7"; ' ^ ..^vvTMn-  Hiiu  iih-  |,;.n.iilT 

.m««nu  «f  h..  pk«.  doth  dU»i«  ,h.  puiptir,  .erJon  wiih  oosf. 

4mX,:1":l:;.^^^^^^^       co„r8u^H,„..,,«^„. 

C:l"rtll:r:r!'^"'^  -Jl.  ;u«e™.nt.  conam.  p., 

Jugo  u«rtlidot  no  oonoourw  point  dans  ii«  jugcment. 

Oorion  d,  Dorian,  •ttorney.  for  plaintiff.  \^  ^'^''''  '"•"''•*'• 

^**o«  ^  ZAmwoii,  auoraey.  for  dufondant.      /    V 


_.. ^.^f,^.^j  ,   „„u  cvvuiiuijr,    luab  iuu  reapviiuenii,   wniliii;  acUDg  U  Bnerllt  ID 

the  course  of  the  ^sirte,  addressed  the  appellant  Id  yery  insuUing  and  abtJpWe 
language.  ■  ,; 

As  to  the  conipiaint  of  the  appellant  that  the  respondent  refused  to  disoIoBe 
the  name  of  one  of  the  persons  bidding,  there  cannot,  I  think,  be  any  doubt  that 
the  respondent  was  (Sntitled  to  notice  of  action.  Indeed,  I  ineltne  to  the  opinion 
that  the  sheriff  was  not  bound  to  disclose,  duriny  the  tale,  the  name  of  the 
alleged  bidder;  and,  certainly^  there  are  many  cases  in  which  the  publication  of 
the  names  of  bidders,  during  the  sale,  might  have  an, injurious  effect.  At  the 
same  time,  and  in  order  to  avoid  misapprehensions,  it  may  be  well  to  add,  that 
I  think  it  the  duty  of  the  sheriff  to  keep  a  record  of  the  name  of  each  bidder, 
and  of  the  amount  bid  by  him. 

As  to  the  second  part  of  the  complaint  of  the  appellant,  that  which  has  refer- 
ence t9  the  abusive  language  alleged  to  have  been  used  by  the  respondent,  the 
difficulty  which  the  appellant  has  to  encounter  is  mainly,  if  not  exclusively, 
attributable  to  the  form  of  his  own  declaration,  in  which  it  is  alleged, 
in  effect,  that  the  respondent,  in  acting  and  speaking  as  complained  of,  so  acted 
and  spoke  in  his  official  capacity ;  thus,  it  seems,  bringing  the  case  within  the 
words  of  the  section  already  cited  of  the  Act  for  the  protection  of  public  officers. 
The  appelant,  on  his  part,  relies  on  the  8th  section  of  that  Act  as  showing 
that,  in  ord«  to  enable  a  public  officer  to  avail  himself  of  the  protection  of  the 
statute,  "  he  must  have  acted  bona  fide  in  the  execution  of  his  duty." 


\   ,, 


_ ;^^^ ; -•-  ••-         -I  ■»"«      t 

»«ft«^.lh.lMlh.U».ofib.p..ilo,,f.ydd.^k,owdthepJ.ioUibnoiW.., 
•ndtliai  \up,m^lon,  .l.hou«h  pnrpottinK  «o  cover  or  Me«r«  valiM  had  aa4 
r*«i»«d.  w«r«  pr«ip«u„,  m4  ihat  »i.|  d.«d  »„  ,M*nd  into  fo,  th«  purp<M«/ 
obtainiBK  ^tttum  of  gppd,  ia  ih,  gruwry  u,.l.  ,»  .h.Uwr  tin.  or  Um«itki 
deft.nd.nl.  .hould  r«,ain  the  m»«.  Thai  In  lb.  eseaiiio.  of  the  .aid  eonlnal, 
lh«  pl.inliflr»  had  mad«  luh.nc^  to  ih.  d.,fM,a.ni  to  about  th«  .noant  of  flOOO. 
Thit  a  r«duotioii  .bould  be  made  for  good,  uoaoiuble  lb  the  amount  of  .boat 
w409t 

That  the  plaintiff.  r«,ae.l«4  thi>  defendant  to  give  then,  by  way  of  .ooommod.- 

tloo.  the  nole.ued  upon  in  ihi.cuMi.  .nd  th.tMid  nolo  wm  given  withovt  ooa«d« 

atioo  or  value,  and  only  fliigibl.  at  the  eipiraUon  of  the  Urm  of  Ave  jw  u 

^  eipreaeed  in  the  deed.     The  pUinUflb  anawered  e.peci.lly  that  they  ad«i('(«l 

ImJ'^""  ""'  ^'"^  ^  »'•«*.*  0-«A<«',oppo«at-Hl.d<l«|  I.  MonliMl  i.  J^m, 


^" 


.i^J^iJ^A 


»waa wv  tnilA 


"«}i  iiio  statute  in  Question  ;«  „  .  -7     ,        ''""ject.     it  ,8  to  bo 
-  ""r'r  «'"P^"«°«»hohaveocted7mll,    '  'T^'^  ''  ^''"'«  '•"•"""i'J  to 
•nd other  persona  fulfil.iog  mWc7!^'.^'\^''^'''^^'^^^^^^ 
•d M  in  whoso  time,  the  iu  ii"!;"^;^  ;''«'«'  P™'-'-"-  «ad,  it  „ay  be 
'n  he  two  cl«^  of  eases  u^eo^oTint^l^T  %"  '"''"''''  "»  °PP«''«»ity, 
«s-  Ijade  .gainet  .them,  andwhc;  nl?       '  f  *"'"°«  ''•^^'««'  '^'^P^cting 
^.aro'liable  to  be  in.oIvei  in  itrga  on      H'  °'  *^"'^''"°^  -ends,  befor! 
-o^'yog  unreasonable.    On  the eontr  y  U  wouW  T^-T""'  *''"^  '^^  «*  '««-^ 
the  benefit  of  both  parties  if  the  nSff  ^       '-^  ''""'''  '"  ""'"^^  ««ses,be  fo 
private  i„<ft^-^,  ^,,„  com^  efctr?"  '^^  '^•'""°"''^'  «-•>  »g«'- 
Je  «u.t  .bout  t^  instituted     Such  /nl^'''"'"^  "  '"^'''^^'  "oti^e  of 
^•ne  for  refleetll.  and.thu.  affor^an  oLrtn"?  T''  ^"""  ^'^  ''»*'>  P"*'- 
•o«r»e„  rendered  almc^fimpossiWe  ^  ^Z         V  '""'^"^°»  «>««"«  that 
.'.    P"''""«''««P«"e«ceshowsitis,bythemakii,gof 
I  therefore  think  that  there  •«  „«»i  •  *    •      . 
'•quires  it  to  be  subjected trrle^^^^^      ^'j  ^.*"*"*^  '"  ^-^-n  which 
r^Jo"  be  r«ad  according  to  the  uTua    it  "^r"*'^     '  ""'^  *'^"*'  '^  »•»«««« 
.    »»  held  tc^haye  brought  his  oas^  wTh  „  \"  ^'P"-**"''""'  the  plaintiff  must 

"  ''yjt"  '"*-J"S'''  »o  be  coXed       '"^  '"'"^'"^'  -^  "^  -  'he  judgment 

l«tie.  ZL  b,''the"llTLf^f.  *';  ^"""'  ""'  "-^  ^--S  heard  the 
J«>ce««ng.  i„  the  Court  X^r^If^'  "-"»>"«<»'  -  well.  theLord  and 
}7  the  «ud  ,ppeJl.„t,  and  matuw  detJT  /•      "*  ^P"*'  P«»»etoand  produced  ' 
%th.t  the  right  of  prpS?n*^r^^^      '''?'"'«>'•  beinj  h.^  j  ^d^ 
»•  -ocorded,  to  then.  '^111:^11''^"^^^^^        »»•«  »tat„|  i„ 


»■  accorded  to  rr   r       '"'  "*  public  office! 
'ccorded,  to  then,  for  .et,  by  them  don,  in 


Aft^prnfi 


I  in  their  behalf 


»»««B«fr«F  their  poWir 


II.: 


0 


•"d  .«d  .h.  Or.,d  T,«„k  ij«iwl;  -""  '"        ''•'•"''"•^  •'*  '*'**• 

*«««  l»  .»  aMiffn*,  und«r  rV    M        T^"''  ""  *•*****•  »*•«'  Mate  wm 
Tlw  d«f.„t?nLi         P«'''''««  or  th«  In.oU.nt  Act  of  18fl4 

«ft*.n  day.  h.»lng  .Up^  b«fl  til  ^  "'  **'''  '•"•^^'  "«"  »h.o 

••J.U   defondan,;     u'^m  1:1  J^r  ""  ^''^^ 


■*■  '  (CROWN  HIDE.) 

:  MONTREAL,  20th  OCTOBER,  18C6.  ^ 

'        Coram  Drummond,  J.,  Badolst,  J.,  and  MoNDEliST,  A.  J. 

Regina  vs.  John  Paxton, 

IlBLD  :— That  whpcD  •  prinoi^r  OM  been  amigned  oil  a.obargo  of  uttering  forged  paper,  It  la  not 
conifietcnt  fur  tlio  Court  to  order  the  trial,  by  Jury,  of  a  preliminary  question  railed  l>y 
priiioner'g  coudmcI,  to  the  effect  that  tho  prUon^had  been  ext^aditvd  from  the  United 
.  Stati;^  en  a  charge  tif  forgery.  V^  . 

This  was  ^  motion,' by  the  Crown,  for  a  new  trial.  /     • 

Tiie  prisoner  had  been  arraigned  on  a  charge  of  uttering  a  forged  promissory 
note,  knowing  it  to  be  forged. 

In.stead  of  pleading  to  tho  indictment,  the  prisoner's  counsel  put  in  a  pre- 
liminary plea,  to  the  effect  that' the  prisoner  was  a  resident  of  Chicago,  in  the 
State  of  Illinois,  one  of  the  United  States  of  America,  and  that  he  ..bad 
been  thence  extradited  on  li  charge  of  forgery,  and  could  not  therefore  be  legally 
tried  here  for  any  other  offence. 

To  this  preliminary  plea  the  Crown  fyled  replication,  denying  the  truth  of 
its  allegations. 

The  Court  thereupon  ordered  a  jury  to  be  empanelled,  to  try  the  issue  offset 
set  up  in  the  preliminary  plea,  and  a  trial  accordingly  took  place  and  resulted 
in  a  verdict,  "  that  they  (the  jury)  find  the  prisoner  woa  extradited  for  forgery, 
"  whereas  he  is  actually  indicted  for  uttering  forged  paper. '-'< 

The  Crown  prosecutor  then  moved,  that  the  finding  and  verdict  of  the  jury  be 
set  aside  and  a  new  trial  granted. 


d.f«,J«,to  I.  «Hl  bjr  Ik^  pJi,,  I.  iwp^liaitt  m  •C.iMi    llN  pUlBliffa,  U4 

A-.  mK  <i.b«r  iimm  tl>«  righu  m4  pd»U.««  btUgiiHt  to  ih.  ••«  pUiatil^ 
M  Ml  fofth  lo  Md  by  ihfir  dwimtioa  aad  Jomand,  doth  diaMiw  ih*  a«i.l  pU, 
Mkl,  ptMMdinii  to  atljadK*  on  Dm  «l<.m«n4  of  Um  Mid  piwaul*,  dolb  (l««W« 
Ik*  MiMkaMi,  MdtWttMk/tfiin'oii  M  <m«(rvai»i>«,  •  •  •  goo^  mi 
vtliil,  Mi«i  dotb  rMcind,  ■haul,  and  Mt  urida  th«  t«l«  of  lU  Mi4  Muik  <^  «ttl)«j 
*  *  *  Md  it  U  ofd«r«l  thai  the  aoid  oMk  of  Mikry  •  •  ,•  Im 
feriliaith  d«UvM«d  ud  rwlorwl  to  Ui«  said  pUiaUlk*  m  iU  WQMid  vmdon 
UMrMf.  •  •  •"  ^  "^ 

SanU-rtinndic9Hon  Hialnlaiaad. 
Str^tkan  Bfth»t»«,  (f.C,  for  plaintifti. 

^.  «*  If.  Roh4rl$»m,  for  <i«r«iD<kBla  aod  Int.  ptrtj. 


•Yhfl^AiAnifi'ifr  1* 


.«  AL.^L'isl^.^iJ,       '• 


my  op.n.on  before  my  brother  Jurl.o,  h       '■■^^^"'""P  Pn.ef.ce,  have  enunciated 

opportuni  tj  of  deliberating  with  then  Z„  h        k     '^'""""*'  '  ^"^"^  »"*  ''»<!  «" 
"'«t  »hey  would  first  «tal   t  oT^^^oTunrn'"  '"^  ^ 
J»dg".cnt.     The  question  which  wTZo  bee„  ^  IM      "^  ''"'  '"""''*''^  '^^'^ 
^cry  great  importance;  and  was  Z'Zl;     7u         "^  "'*""  *"  ^«*^'*^'' '«  «"«  of 
notice  under  the  circumstance    w,eh    1  '"'"'  *"™'  P'^^^"'^^  ^^  -y 

■natter,  I  shall  now  proceed  to  statT     Th  qI^?  """"'  understanding  of  the 
of  mdictment  against  the  prisoner.who  In  bein/j^  TT  ^'-'^-Rh*  »>ill, 
to  plead  thereto,  objected  to  the  jurldS  „f  7  o'     ''^ '"  '^'  ^''^"''^  '''i^"'^ 
presence  hero  was  due  to  the  C  tia  hVl  «'  ^'"''  "^"  ""  «™""*'  """^  ''•'' 
States  upon  the  demand  of  H  s  fill  e/the  O         "  n"''"'''  ''  "'«  ^-ted 
chafed  him  with  th.  crime  of  ZTVortvT"^''''''''''  """''^  '"^•••«"* 
oner  I. „.  willing  to  answer  andTe^Wed     Bt%""r '  "^""°' ''''^ 
-yoa  have  obtained  the  possesaien  of  m^y  «oo„  thf"'' """"^  "^'"'  "'"'  *''«* 
«n  Its  place  and  stead  the  cha«^  of  uttert.  /      *''""*'""««*'«".  ^o  substitute 
d'stinct  offence-6ne  for  whidi  I  Jl"     ?^     "^"^  P"P*'"'  «"»«*•»«'  ""d  totally 
which,  by  a  jusAnd  legll    1  p^e  1       Tf'^''  ""^  ''''^'^^  <««  ^'r 
.nnder  whichi  was  surrenLd  P  ^J '1  *'' T"^^^^^  ''^  »••«   treaty 
''^^  ;«.   in  substance,   the^bjc  tion" tC  h "t"  "^  *"  "^"^^  -"*' 
•ouDsel  (Mr.  Devlin),  ind  as  I  ^n  •  j     .    .  ^   *'"'  P"«""«''   through    hi> 
'eryfound.MonofVe';rl:tionfc  S^^^^^^^    ^^'^  ^^i-^-  «truek'at  the 
^jreatpubHeimporUnee!  i^Torria  on     »^  *  'I-^t-"  of 

»^g  HIS  reasons  for  objeetmg  to  the  jorisdiotion 
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(^  ••  t.) 


J""!'ltf   tuHj^. 


Pt*»«tMa. 


^w«^<lwt«» 


CWiwi  Momr,  J. 

\  .  "Na^  Mai 

i»  <f«aiandflar  a«*it  .-.i„   a.    . 


lor  a  new  tnai,  ot  wnion  l  sbull  dow  speak.  At  the  argunicnt,  the  Jearned 
Counaol  for  the  Crown  and  for  the  private  prosecutors  oontcadcd  that-ij^ii  trial 
should  be  granted.  Firstly,  because  the  prisoner  peremptorily  challcftgieif  some 
of  the  jurors  called  to  try  '^e  issue.  Secondly,  because  the  Governor's  warrant, 
produced  by  the  pHsouer,  afforded  no  evidence  of  his  extradition,  or  of  any 
crime  for  which  he  wus  extradited.  Thirdly,  that  the  judge  erred  in  instruct: 
ing  the  jury  to  the  contrary.  These  arc,  I  believe,  the  principal  reasons 
which  were  relied  upon  in  support  of  the  motion.  Now,  referring  to  the 
first  treason  or  objection  urged  by  the  Crown,  it  is  suQoient  to  remark  that 
there  are  authorities  for  nnd  against  the  allowance  of  thq  right  of  challcnga 
upon  a  collateral  i^sue.  The  authorities  which  sustain  this  right  are  of  the 
highest  character,  and  for  my  part,  although  I  am  free  to  admit  that  the  case  is 
not  devoid  of  difficulty,  I  sec  no  reason  to  change  the  opinion  I  expressed  at  the 
trial,  particularly  as  I  hold  itlo  be  the  duty  of  the  judge,  in  a  case  wherein  there 
is  a  conflict  of  authority,  as  in  the  one  under  consideration,  to  give  the  benefit  of 
the  doubt  to  the  party  accused.  Besides,  as  has  been  well  observed  by  my  brother 
Budgley,  the  Crown  docs  not  complain  of  having  suffered  any  injury  by  the 
challenges  made,  neither  coujd  it  do  so,  because  the  jurors  who  tried  the  issue 
were  taken  from  the  jury  panel,  and  were  qualified  to  perform  the  duty  required 
of  them<-  Again,  I  may  mention,  that  no  formal  objection  was  made  to  the  pri- 
soner's challenges  at  the  time  of  t  lie  trial.  Certainly  none  appears  upon  the  record ; 
on  tl)o  contrary,  it  seemed  to  me,  that  there  was  an  acquiescence  In  the  phHseeding 
on' the  part  of  the  Crown.  Upon  this  point,  however,  the  majority  of  the  Court 
are  with  the  prisoner.     The  next,  and  really  the  only  important  point  for  cod- 
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•  Vm.  UMl*.  L.  0.,  ak.  M^  iM. «. 


.uv»™.«n,  ana  w.i..m.t  winch  the  prisoner  would  not  bo  now  to-day  here,  prow, 
nothing,  notwjtbtanding  that  it  diBtinotly  shows  upon  its  face  a  obun?o  of  forRor, 
against  the  pnsoner-a  demand  for  his  arrest,  and  an  absoluto  command  to  Bis 
sonnette  to  cause  that  arrest  to  be  made  and  to  bring  his  prisoner  here.  Need  I 
say  that  I  do  not  concur  in  the  estimate  put  upon  this  instrument  by  my  learned 
brpthers ;  on  the  contrary  I  believe  that  the  warrant  itself  is  the  hi^.est  and 
best  evidonee  of  what  it  contains,  and  that,  taken  in  connection  with  the  tosti- 
,  mony  of  BissonncUo,  my  instructions  to  the  jury,  and  their  finding,  wore  and 
are  well  founded  m  law  and  in  fact.  But  setting  this  question  of  evidence  aside, 
my  learned  colleagues  have  arrived  at  the  conclusion  that  the  verdict  of  thi! 
jury  IS  worthless  upon  another  and  entirely  distinct  ground.  Thoy  maintain 
thaj  the  issue  tetwecn  the  Crown  and  the  prisoner,  as  raised  by  their  pleading, 
was  improperly  submitted  to  a  jury,  and  that  the  question  therein  involved 
was  one  exclusively  for  the  judge  to  det^nliino.  Now  lot  it  be  borne  in  mind 
that  this  pretension  is  set  up  for  the  first  time.  It  was  not  urged  as  a  reaso. 
for  the  granting  of  a  new  trial  by  the  Crown  ;  it  was  not  made  an  objection  to 
the  tria^  of  the  issue  by  the  Jury ;  neither  was  it  adverted  to  in  the  argument 

learned  brothers;  and  I  must  say  that  I  think  it  it.  not  difficult  to  show  that  it 
has  not  even  the  shadow  of  a  legal  foundation  to  rest  upon.  The  issue  tendered 
Dy  the  pnsoner,  and  joined  in  by  the  CrOwn,  was  an  issufl'  of  fact  In  so 
mny  words  he  says,  I  was  arrested  in  the  Uaited  States  upon  a  charge  of 
torgery,  and  handed  over  to  High  Constable  Bissonnette,  to  be  brought  to 
Montreal,  there  to  undergj*  my  trial  for  thU  offence,  and  not  for  the  crime 
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-..»  vu.j,  ...a».u  uy  iiiiu  inouc.     A8  to  ttio  otliof  point  TViiml,  nnraely,  the  right 
of  tho  Crown  to  a  new  triul,  upon  acollntorni  iiwuo  ari«iq«  out  of  o  onuo  of  felony 
and  wljcro  the  wrdict  is  in  fuvonr  of  the  dofcndant,  it  is  not  required  that  I 
Hhonid  discuss  it,  ns  the  judKmont  of  the  tnnjority  of  tho  Court  rejects  the  oppli- 
cation  for  a  new  trial,  and  is  based  upon  grounds  not  contained  in  the  motion 
or  oven  niiido  tho  subject  of  argument.     I  must  say,  however,  that  tho  Crown  is 
fortunate  m  tho  failure  of  its  application ;  seeing  that,  by  the  judgment  just 
rendered,  it  has  obtained,  not,  it  is  true,  what  was  asked  for  by  the  motion,  but 
itill  all  that  it  could  i)088ibl^  dosiro- certainly  far  more  than  was  eipcqjtcd  or 
hoped   for.     I  canpot  conclude  tiroso  remarks  without  expressing  my  regret, 
that  the  important  T|uostioD  raised  by  the  prisoner  was  not  finally  and  more' 
Batisfactqrily  settled.     It  woa  my  intention,  when  tho  question  of  law,  arising 
out  of  the  fact  found  by  the  jury,  wos  argued,  to  have  reserved  tho  whole  question 
fo^  consideration  of  the  Court  of  Appeal.     As  I  have  before  stated,  it  hu 
arisen  m  our  Courts  for  the  first  time,  and  is  a  question  of  national  imporUnce, 
growing  out  of  a  treaty  obligation— the  provisions  of  which  should  be  wisely, 
hberajly  and  strictly  interpreted,  and  ever  and  always  truthfully  and  faithfully 
exoooted.    Entertaining  these  opinions,  it  now  only  remains  for  mo  to  have  my 
dissent  recorded. 

The  following  is  the  judgment  of  the  Court,  as  recorded  in  the  register : 
"  That  BO  new  t^ial  shall  be  had,  inaamuoh  a«  no  such  collateral  isane,  aa  tendered 
"  bj  Mid  plea  of  the  said  John  Paxton,  shoold  have  been  aabmitted  to  •  jwy : 
"thatUe  proceedings  previooslj  to  such  motion  shaU  be  set  aside:  that  the 
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"  ZSPHIRIV  NAUD, 

,  (Df/tndant  in  tKt  Court  Mow), 

4^P  AppittAMt; 

RLIZABBTH  SMITH, 

{Plaintiff  in  ih*  Court  Mote), 

HCSPONDWT. 

''^uX'.'"  """'  '"  ""  '""  """"  """"'"'  J"*^""-'  *"  """«"«'  ••  -o'  •  .row-  or 

The  defeodiant  oontcsted  the  actioD.  *  I  ■ 

After  proof  and  hearing  of  the  parties  on  the  12th  Mav  Ififln  th.  m       i 
^"Itl:^  ^i-Het  of 'kiohe.ieu.  gavetd^'L^Lll^on: 

C   1866    tl   d  r.    ?""  *'f/''«  >-'-'*  ^P-'.  1866.    On  the  19th 
«»y.  1866,  the  defendant  inacnbed  the  cause  for  review  before  three  Judge. 
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•<T|B€UIT  COUlfi',^866. 


ijjfgti  efe  sflrete°ct  >fBran^JrSS>aieinent  du  loyor  et  des  cotiuations 
dfcfnii>re,  nous'  consenlons  A  Iiir>et-A  Mf. 


\^- 


^j' 


■  ''.L' 


*!"" !'  6!oinmo 

de  l-Jinnce  dferhiiVe,  nous  consen Ions  A  liirVet-^  M^  Charles  A.  Terroux,  one 
b«rriqued6vinde36  li  37\^aIlon(.,  juuqVau  ^arement  du  dit  loyer  et  cotisation» 
que  nous  piVmeWons  lii  payerdatjij  dix  joti*Hr  de  cetto  dote,  sans  prejudice  an 
^rivil^ge  du.^it  Jtr.  Teri^ux,  sur.  la^'di^baj^iflue  de  vin  pour  sfii'et^  de  son  dit 
loyet.  tant  du  has  die  la  niaison  que  notis  avoni  occupee,  que  du  haut  de  la  dite 
maison  qu'a  oqoupe  Mr.  Girenu,  I'un  de  nous  ;  et  duns  le  cas  oik  le  loyor  de  la 
dito  maison  ne  sflraH^pas  paye  nu  temps  susdit,  ct  les  frais  deja  fails,  la  dite  bar- 
rique  de  vin  demeureni  &  propri^t6  du  dit  M.  Terroux." 
,   Montretil,  22  3Iai  ISOfj.      '       I         ■     \  .       '  ' 

(Sign*)  Garbau  &  CiB.  ' 

*(*')l  DiMIASK  GaREAU. 

Les  d^iSndeurs  produisiVent  de  plus  un  comptc  pr^tendant  fitre  d^  paric 
demandenr  et  »]n'il9  offrirCnt  en  compensation  a  celui  de  ce  dernier.  Le  12 
Septembre  1865,  la  cause  "fut  ontendue  a  I'enqiifite  et  au  merite  devant  M.  le 

°  .Tugo  Bcrthelot.  }f.  i/««r/)^,  pour  le  demandeur  pretendait  que  I'&rit  donn6 
par  les  defendeurs- au  dcmandeur,  ne  Halt  pas  ce  dernier  et  ne  lui  faisait  par  per- 
dre  soapriril^ge  sur  les  meublk  des  defendeurs ;  car,  pour  que  le  demandcur  se 
desiste  de  son  privilege,  il  fau(  une  convention  spiohle,  ude  stipulation  eipresse 
mentionwJe  dans  I'ccrit  pasge/entre  le  crdancier  et  le  d^biteur.  Autrrtnent,si 
.  un  gage  Special  est  donn<5  paf  un  d^bileur  i  son  crdancier,  cfimme  sftret^  de  sa 
dettc,  ce  ne  pcut  6tre  qu'un  privilege  additionnel  ou  collateral  au  privilege  gCDc- 

,  f  al  du  creaficier. 

•  Lc  dcmandeur  prouva  de  plus  qu'il  s'etait  desiste  de  I'ecrit  ci-dessus,  en  le 
remcttant  au  defendeur  personnellement  le  jour  meme  q'ttHl  lui  avait  6te  dome- 
ctavant  son  accomplisscment.  '  "- 

Quant  au  compte  oflFert  fcn  compensation,  le  demandeur  pretendit  qu'il  avait 
tt<?  paye  longtenoija  avantTinstitutionde  action,  par  des  loyers  dfis  antdrieurfr 
mCiit  par  les  ddfendeurs.     lA.  Garault,  pour'  les  defendeurs,  soutint  que  I'ccrit 
passd  entre  leg  parties,  ^t  la  livraison  du  gagej  faisait  perdre  au  demandenr  son 
privilege  sur  les  autres  meubles  des  defendeurs  et  annulait  la  saisie  des  meubies 
,  de  CCS  derniers.     Que  le  demandeur  n'avait  pas  le  droit  d'instituer  uneniction 
centre  le  ddfendeur,  apres  I'engagement  qu'il  pr<3tendit  avoir  6t6  contracts  entre 
Ifes  parties,  et  de  plus,  11  nia  le  paiement  du  compte  des  defendeurs.    Le  tribn- 
nal,  aprj&s  I'auditipn  des  parties,  declara  que  le  gage  donnd  par  les  defendeurs 
.au  demandeur,  ne  privait  pas  celui-ci  du  privilege  qui  lui  est  accords  par  ItiLoi, 
de  saisir-gager  les  meubles  des  defendeurs. 
Jugement  pour  le  demande'ur.  :^ 

Xa/ram&oi«e  (£r  Jb«e/)A,  avocats  du  demandcur.  ' 

J/^.  CramuZf,  avocat  du  defendeur.;  ''  ^  »■ 

(J.  o.  J.)        '  '     -  ,..'  , 
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\, 


,Coram  Duval,  C.  J.  Avr  wtw  ht 

'  JOfl^f  BROSTKR, 

i,-^.  AND  AppilLAMT; 

«E()RaEBEvsovr[ALL./< 

<^0<f'nda„u  in  the  Court  below), 
JI«,D:-th«tthe«occp»ancobya  third  FIRM  .  R"MN01iit8. 

^value  of  $2,000,  i„  their  poLsion^L  whicl  !  "  /     '',  ''"''  P'""'^')  o*^  *»•« 
^"property.     William  Walker,  the  other  rtl,    f """'''^ '^  "'•'  "^P^"""^*  »« 
;;'  »«  defendant,  i„  his  quality  of  aXeT^ou'-'^T'^^^^^S'^* '"^    '^<^^ 
Henry  Clint,  of  Quebec,  merchant  hSfn        ?      "  '"'"'^'''"^  ^^^^^te  of  John  " 

The  Halls  appeared  to  the  a  "on  n  f.   T  ^TT^  ""  ^ameproperty 
foreclosed,  and  the  proceedings  Tecodi     ''^'"'^"  »'"*  — -^bsequontly 

f  f'  the  position  which  theyassumed  LtL  et  "  'T  "'  '''"""'^^  '^^^-    I 
etween  the  parties  claiming  the    ro't     TvT;'*''  ''^'''^^*  '"^^'^-oncc 

ra«c,  any  contestation;  they  admi  toTh  ^-^       ^"^  ""'  desire,  nor  intend  to 

;;git.««n>sstakehoidcrs,V^:  r'p^^^^^^^ 

Ibe  appellant,  or  Walker/the  re;  n3    f 'j  tT '"r"^  «^''"ver  it  to  Broster. 

Under  these  circumstances,  tha  wlfole  col    ,    \  f""''   .'"'«''*    ^^•^^•'^ine 

parties.       ,  -  contest  lay  between  t).e  two  last-named 

The  pleadings  in  the  Court  bclrt 

declaration,  a  peremptory  exceS'l'r  ^!''"''  ""  '''""  '^"^  "ised,  were  tho 
The  declaration  allelHt  nt;act'^"?;r'''''"^  general  issu  s.  ' 

api^llant  sold  to  Clint  Jl,;Xof;i:    'f  ''"'^'  '««^'  l*^  ''ticE  the 
o-tof  the  pine  log,  b/ongingr:fX^^^^^^^^ 

which  are  owned  and  worked  by  the  Et;  'rt  ^"  "*  Montmorency  mills, 
f  order  upon  Hall  for  the.  deliverv  of  th.  i     t     T''  ^"^  ^'^^  *«  Clin 
|4nently  become  insolvent   and  hfd„       '«;»«' ««Jd;  that  Clint  had  sub- 
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To  thi|  declaration  the  defendant  Walker  pleaded  by  a  general  issue,  and 
also  hj  «' perpetual  exception,  in  which  he  alleged  that  the  contract  between 
Broster  and  Clint  had  been  completely  carried  out;  that  the  lumber  which  had 
been  manufacture<I  from  the  lo-^s  was  in  the  possession  of  Clint  at  tho  time  he 
became  insolvent,  and  was  hefd  by  Hall  as  his  bailee,  and  that  it  had  passed  to 
his  assignee  as  part  of  his  estate. 

The  plaintiff  replied  specially  to  this  plea,  alleging  that  the  lumber  should 
have  been  paid  for  by  Clint  when  delivered,  and  that  more  had  been  delivered 
than  he  had  paid  for,  and  that  the  quantity  which  remained  on  hand  at  the 
time  he  becaipe  insolvent  was  held  by  Hal^or  tho  plaintiff  Broster. 

It  will  appear  from  this  statement  of  thi|)lcadings  that  the  question  at  issue 
between  appellant  Broster  and  r^pondent  Walker,  as  Clint's  assignee,  was 
whether  the  lumber  was  held  for  Broster  or  for  Clint  at  the  time  the  latter 
became  insolvent.  \ 

The  facts  of  the  case,  as  shown  by  the  evidence,  are  as  follows :— The  appel- 
lant Brosfcr,  in  the  year  18(i4,  had  a  large  ((i^antity  of  saw  logs  at  Montmorency, 
for  the  sawing  of  which  he  had  made  a  contact  with  Hall ;  of  tho  produce  of 
these  logs  he  had  sold  to  iMcssrs.  Price  iS:  Son  the  merchantable  two-inch  and 
thrce-incli  deals ;  and  by  the  contract  in  question  in  this  cause  he  sold  to  Clint 
the  remainder  of  the  lumber  to  be  nianiifacturcd  ftom  the  logs,  consisting  of 
boards  and  cull  deals.  When  the  agreement  between  tho  appellant  and  Cli;;t- 
was  niado.  but  before  the  contract  was  actually  signed,  an  order,  dated  Three 
JJivers,  2bf  Juno,  18fi4,  was  given  by  Brosfer,  directing  the  defendants  Hall 
to  doiiver  all  tHe  lumber  produced  from  his  logs,  and  not  sold  to  Messrs.  Price* 
&  Son,  to  Clint ;  this  order  W:is  duly  accepted  by  Hall.  As  the  %s  wercmwn 
iliv  limil> r  sold  to  Clint  find  thut  sold  to  rriif  ir,te  jnl,d  s<jnir(itcJ_i/,ximl 
Clint's  lot  ii'in  dilinnd  to  him  as  In,  sfnt  ordi rs  for  it.  JIiiU  states  that  the 
luiiibor  H'llJ  to  Clint  was  held  to  liis  order,  and  would  not  have  bee'n  delivered 
to  any  cno  else.  Clint  jiaid  to  Broster  in  cash  31,00(1,  and  removed  or  shipped 
front-  Montmorency  lumber  to  tl;e  value  of  $1,400.  On  the  20th  October,  18C4, 
Messrs.  W.  Price  &  .Son,  who  represented  tin;  appellant  in  Quebec,  furnislicJ 
Clint  with  a  bill  of  parcels  of  tho  lumber  (No.  49  of  the  Kccord),  headed 
"  memorandum  of  sawed  lumber  from  Mr.  Broster's  lot  as  per  statement,  dated 
"Montmorency  Mills,  l.')th  October,  1804,  held  for  account  of  J.  H.Clint. 
Esquire ;"  upon  receiving  this  statement  Clint  gave  his  note  to  Mes.srp.  Price 
!i  Son,  on  account  of  Broster  for  $i;600,  and  on  the  31st  December,  1864, 
became  insolvent,  and  his  insolvency  was  then  publicly  known.  On  the  24th 
January,  4 865,  he  made  an  assignment  under  the  Insolvent  Act,  having  pre- 
viously called  a  meeting  of  his  creditors  in  accordance  with  the  Act.  On  the 
17th  January,  the  appellant  sent  an  order  to  Hall,  forbidding  him  to  deliver  asy 
more  of  the  lumber  to  Clint.  This  order  although  relied  upon  to  a  certain  ex- 
tent by  the  appellant,  cpuld  not  have  any  effect  on  this  case.  If  the  lumber 
was  in  Clint's  possession,  Broster  could  not  take  it  from  him  without  his  consent ; 
and  Clint  was  himself  powerless  to  give  any  snch  consent,  having  at  that  time 
called  a  meeting  of  bis  creditors  under  the  iDSolvent  Act. 

After  proof  and  argument,  the  Superior  Court  rendered  judgment,  main- 
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i  he  judgment  was  confirmed. 

Pothier,  Veiite,  No.  313.  " 

1  Troplonif,  Vente,  p;  354.  ' 
BMarcade,^.  221,  32.'^- 

2  ZacbariaD,  §  354. 

Ball's  Commentaries  o/tbeLaw«nf<a„  , I     ^ 
/,  ,,   -  '    -^entiMut,  for  appellant.  t  j 

nolt  d-  Irvine,  fi/r  respondent  Walker  ^     ,  Judgment  confirmed. 

(r.T.  w.)     ..    I     '{ 

COUR  DU  BANC  DE  LA  REINE,  EX  APPEL. 

Q^E«EC,1GSEPTEMBRE  18GC 

^>  .!^.  BuiiTUEtor,  J.  """"lEv,   J,, 

'  '  Xo.  53. 

OEURGK  JERE.UIE  PACAUD, 

BT  -'Appelant  ; 

AUGUSTE  QUESxVEL, 
.  ^^^'■^""'''"■''nC'oiirJn/erieure), 

8.  nvee  inte,c>ts  ct  dopcns  :  ""  ^"^^'  P"""-  !«««•"•"«  de  £21.13. 

I^'appelant  fut  obliud,  dans  lo  h«t  ^„       -i         , 

prendre  un  bref ./.  /.Pn^  e  „l    J):^/:  ^f^  '^"'"'"*  '"^  •'"^-ent,  de 

qui  est  Shcrif  pour  le  District  d'Ar^Lltdrr"  '*  ""''^  P"  ^''""""^        ' 
District.  Arthabaska,  deux  terrcs  qu'il  po^s^dait  dans  ce 

Ces  deux  terrcs  furent  saisies  ct  annonceas  nZ  I'Sni'    - 
son  bureau,  au  Palais  de  Justice  au  y^T'Jl\[TT'  P""  ^^''  ^«°«^»««  « 
1862,  i  dix  heures  a.  m.  "^'  ^.  ^"-th-baskaville  le  11  Septembre 

L'intime  mit  aux  encheres  la  terre  ISTo  i  . 
I'appelant  offrit  £30  nuis  nn.  „T  **  P*"^""®  P'^^^e"**  offrit  £25  • 

sWmer  .Pintimd^TluTd  J^^^^^^^  ^'^  ^'-PP«'-t  crut  d^o  ; 

offert  les  £35,  "A  cette  fin  "  J^l  ^I,       - "  ^^  '*  P*""''"'*  P'^^nte  qaiavait 
'<s'adressantketa;:;\u"ditt^^^^^^ 
"etconvenablelui  demande:  mIZ;^";;,,^!^"''^^'^^!"" ''°«^^»^ 
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"  4Uel  ost  le  nora  de  la  person ne  qui  a  effort  £36  oourant  ?  en  se  serwot  «  pou 

"prAsd'cxpresrfonssomblables."  '. 

"  Lo  dit  d»l^ndeur  ia  dite  quulito  au  liou  de  nonimer  au  dit  demandeur  ia 

"  personno  qui  aWuTfeffert  Ics  trente-clnq  livrea  courant  pour  1«  dit  immeublo 

•'  en  premier  lieu  d.$»igu«<,  aiuai  qu'il  y  otait  obligtJ  par  la  loi,  refusa  lA  et  alors 

"  de  nommer  la  dito  personno  au  dit  debandeur  etr6iH)ndit  au  dit  demandeur 

"  avec  coltjre,  duns  uh  langago  grossior,  impertinent,  injurieux  oomme  suit : 

"  U/aut  Sfre  U7i  polisson  comme  vous  files,  itn  homme  tnal  ilevi,  et  ignorant  - 

"  pour  me /aire  wit  pdreiUe  question  :  je  ne  suis  pas  obligi  de  vous  nommer  h 

"personne  qui  a  offert  les  £:ib  pour  la  tcrre  eh  questiqn  ;  c'est  mon  secret,  je  le 

^  "  garde  et  vous  devriez  apprendre  u  vivrepour  savoir  comment  vous  comportft 

"  dans  un  bureau  comme  celui-ci,"  et  autres  parolea  de  memo  signifioation  et 

tcneur,     Demande  pour  «200  do  dommagca.    A  cette  action  I'intimd  repondit 

par  unc  defense  au  fonds  on  fuit. 

La.  cause  fut  insci^ite  pour  onquCte  ct  nioriet  le  10  mars  1864,  ot  apros  avoir 
fait  asacnneiiter  son  premier  temoin  Frederic  Dubtf,  Tin  time  objecta  comme 
suit:  "ledofendeur  s'opposo  u  I'audJtion  du  present  t6moin  quant  A  prt^scnt, 
"  vu  que^  le  demandeur  n'a  pas  produit  I'avis  re<iuis  par  la  loi,  qui  devait  otro 
"  adrcsMJ  au  dulonJcur  avunt  I'institution  de  Taction." 

Cette  objection  ful  inuintenue  par  la  .Uour  Inforicure  et  faction  fle  I'appolant 
tut  en  cons(..,iioi.ce  doboii^oe  aveo  les  depens.  •'  The plaintif  hath  omitted io 
"  tjice  lo  tht  Ui-iriiil'iiif  aiij/  uotier  0/ action  as  required  by  lair." 

C'ette  cause  fut  \|,ort»5e- en  ay^el  etTappelant  maintenait  que  pour  avoir 
droit  i  un  avis  il  lUtu  <|U0  loffieier  public  ait  agi  bona  fide  dans  I'exocution  de 
.%'s  devoirs :  et  l'i.\:te,  ehapitre  101,  Statuts  Eelbndus.'B.  C,  sect  3e,  etiiit  a  00 
sujot  pioeis  :  "  Les  piivile-os  aiiisi  <|ue  la  protection  garantio  par  le  present  acte 
^'  no  scn.nt  a.eoiJes  qa'A  tout  Ju-o  de  Paii,  officier  ou  autre  person  ne.  rem-' 
^'  plissani  des  devoiis  publics,,  j.our  aucuno  chose  faite  par  lui  dans  I'exocution 
"  de  ses  devoirs,  (|.ie  ees  devoirs  soient  imposes  par  le  droit  conmiun  Du  par  un 
"acte  du  purleiiiunt/ liii{«3rial  ou  provincial  seulcmcut  et  i\  nulle  autre  pcrsonne 
"  ou  pensoune  (|Utlcun(,ue,  iwit  juge  de  paix,  o^eier  et  autre  pcrsonne  aura  droit  ' 
"  u  la  dite  protection  et  aux  dits  priviR-ges  dans  tous  les  cas  ou  il  a  agit  bond 
•', /((if  dans  I'exeeution  deses. devoirs." 

L'avis  n'est  pas  necessaire,  "  if  the  act  complained  of  bo  one  which  there  was 
"  no  reasonable  ground  for  suppo.siug  the  justice  authorized  to  do,  he  is  not."  ' 
Dickenson's  Guide  to  Quarter  Sessions,  5th  Ed.,  by  J.  N.  Talfour,  page  82, 
"  the  bond /ides  as  well  as  reasonableness  of  suspicion  being  questions  which  tlje 
"  jury  are  to  decide,  and  which  must  be  put  to  the  jury  in  behalf  of  a  plaintiff, 
"  if  he  seeks  to  maintain  his  action  without  having  given  such  notice.."     Idem. 

Dwarris  on  Statutes,  2nd  ed.,  pages  564,  583,  587,  704. 

autus  Ref.  B-  C,  chap.  32,  sect.  10  4  15. 

Chittjr's  Practice,  2e  vol.,  page  337,  2o  Edit. 

Allen  on  Sheriffs,  paga  64.  ,  ^^   . 

Archbold,  Common  Law  Practice,  page  3>0. 

Archbold,  Com.  Law  Pleading,  348,  350.  , 

Paylejr  on  Oonriction,  pages  414, 415,  41G  &  420. 

lajlor  oa  Evidence,  page  1493. 
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presorivait  Taction  par  «ix  mL  •  TlT      .         '  "'"  '•"*'""  "^"  8t«t»t  qui 
une  exception  incon'titutToneJL  •'       '     *""'"*"•  ""  ''''^''"'  ''^  °ffi«^"  PubL 

Hefondn-du  Ba-Canada,  chV^oT  ^  "'  *^'"'*  *  ''"'"  ^^^^^^^ 

Brummnnd  Juge  dit  • 

co^s^r  Jr^r^ir  ^i^zr  ^  ^^  ^--  ^^-^^  ^»  *^« 

r«.pondent,  then  and  ftiil  sh  riff  of  thfl    "*    r***  "'^"'"'  *""  '''«  P"*  "^  '«•• 
to  bin.  the  name  of  an  .Jh^ZfrtmT  ^'^'"'»""'''»'  »»  communicate 

«ized  at  the  suit  of  the  plaiS  Chi  ^^  ^^  ""'"'"  '""""^^''»''«  P^P^'^^ 
upon  which  tho^otion  rests  iaforTr  "''"''  ""'"^  «" '  *»»«  2nd  griund 

and  insulting  I«n,„a^  "  L^^^^  ?"T  '"  *''  ''"'^  of  indemnity  for'coars. 
to  thedemand  Jdeb%  f^,  ^  ';^^:,''  ^"^  "^..^"^  -Pondent  in  answ" 
public  oiBeen,  are^entitled  tjK  "  '  ^  "''""^.'l  **"  "  "W'trates  and  other 
ed  Statutes  when  acting  n  h  ZTSir''*''  '^*'"' '''  «''•  "^  ^''-»<J«'^ 
when  doing  things^hich  the;^:::^;:!^;!^^^^^^^  ««-'  -J-"-,  viz.. 

dme,,  can  admit  no  reasonable  dou^-  Hht  f    '       "  "^'^  o/ their  official 
respecttothefirstgroundof aetion  1!  ?        °^'^°"  "''"  ***  "«  '""'t'^'h 

thestatute.foritisq„ite„;traursunrT.1'"!^^^ 
i-lawornottoaclde  rth:i7aK  f^^^^^^ 
notarise  here,  he  mav  have  conscf^t  i  I  ?■  "'^"  '"'"'  "  ^"««»'«»  "hich  does 
to  give  or  bo.;nd  to  iirholTthTi  1,^  ''''  '''''" ''"'' "«  ^^  »«*  «»>lig^ 
g«>und  of  action,  it  shou  dl  0^^^^^  T"'*  '?  ^"'  "«  *«  *»•«  o'^- 
that  the  respondent  could  have  LlS^  """^^fT""  ^^'""^  «'''««°  »«  -d^it 
his  official  dutv  in  usinrthe  LZ  ^^  ^  ^^'""'^  *'"»'  ^'  '»«  performing 

imputed  to  him  b^t  e  alUrt  V;""'- ""  ""'  ^'"""^  unjustifiabriangro 
of  action  he  was  not  entS  to  ih/  '^ ''""'  ''''''''''  *''»»  °»  «'"  ^ou^d 
U^tion  of  public  offiJl™  tVl^  L^^^^^^^^  '^  *'!  «^"^"*^  ^-  '^«  P- 

Marffe  of  their  official  dales  bTI^I  "^-  '^"*  '^''  "'''^  "'^''"^  »■»'*" 
wasentitled  to  theCtice  pro^ldbv  ill  1       ""'''" ^"""''^*''^ '«''?«  " 

Court  below,  after  having  hmd Til  tlfp      .       'x.*^""' ■""  "^^  '^  '^^«''^«'»  ^y  the 
we  have  borrowed  our,  fw  ojth  "  subil  fr"  Jr'/"""''"'^  *«  ''•^'^"-   ^s 
should  we  take  from  her  tribrna^;i'j7;  ^l^f  ^^^^''''-^  ^^  England,  so 
ourstatute.     Now  in  England  ZZJ  of  n^r^"V"  ^''^ 
course  of  the  trial,  and  it  fs  left  for  E     ?         'I  "'"''"  ^^°^  *^«  J«'7  «  the 
Proved  whether  the  public    L    dt  X^  !  '™l5*  '^^^otf^.i, 
.  him  to  the  p^tection  of  the  statute^    go  in  mv  „  "     '"  ^  ^"''^  ""  '"  ^°«''« 
have  allowed  the  whole  evidencetoi«l\T„?7'""°'  ?""''*  '^'  ^"^  ^'^on 
question  whether  or  not  the  rn!^dl       "  '^"^  T""^  ^''  ''"•'  «*«»««".  the 
a'eed  not  add  that  I  Z  of  oE    b    '"?  '"       '  *"  *"*  "°*'**  '^^••'^o-'  I 
P-.^aHowedtog.topr::f?nrol^^^^^^^  be  revered  and  ;he 
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•t 
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action  as  well  as  hi,  Zi7,^!^'^\  " '^^^"g  fo-^b  his  second  ground  of 
as  nu,  first,  that  tbi^  ^«°P°'' J«»t  was  aotnig  Irlte  officiai^p^ity, 
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"  tn  iu  qiialiU  offideUe"  ghould  have  no  influence  on  the  deoUioft  of  the  Court. 
These  ezpreasions  do  not  alter  tho  character  of  the  facto  alleged,  and  were 
evidently  used  iu  a  loose  and  inaccurate  manner  for  the  purpose  of  urging  upon 
.  the  attention  of  the  Court  the  aggravating  fact  that  tho  resfiondent  was  standing 
before  the  public  in  his  high  office  of  sheriff  while  addressing  insulting  and 
defamatory  language  to  the  appellant. 

Merkditii,  J — In  the  present  case  it  has  been  contended  by  the  learned 
counsel  for  the  appellont,  that  the  respondent,  ass^riff,  is  not  entitled  to  the 
stotutory  protection  given  to  publ^p  officers  by  the  chapter  101  of  the  Consoli- 
dated Statutes  of  Lower  Canada.     In  support  of  this  view  reference  has  been 
made  to  the  doubt  expressed  by  the  late  most  lamented  Chief  Justice  of  this 
Court  in  the  case  of  Jrvine  k  Boston,  as  to  whether  a  sheriff  can  avail  himself  of 
.the  provisions  of  the  statute  with  respect  to  anything  done  by  him  in  •  civil 
proceeding;  but  after  giving  to  this  point  due  consideration,  I  must  say  I  oan- 
qot  see  anything  cither  in  the  letitpror  spirit  of  the  law  to  exclude  from  ito  pro- 
visions a  sheriff  when  sued  in  an  action  of  damages,  for  anything  done  by  him 
in  the  performance  of  his  duty.    Assuming  then  that  a  sheriff  h  a  public  officer 
within  the  meaning  of  the  statute,  the  next  question  to  be  considered  is,  whether 
^  the  respondent,  as  a  sheriff,  was  en,titled  to  notice  of  action  with  respect  to  the 
matters  complained  of  in  the  declaration  of  the  appellant.    That  declaration 
alleges  two  grounds  of  complaint :  First,  that  the  sheriff  refused  to  disclose  the 
name  of  a  person  bidding  against  the  respondent  for  property  which  the  laws 
had  caused  to  be  brought  to  sale,  which  it  is  alleged  injuriously  affected  the  saU 
of  the  property  ;  and  secondly,  that  tho  respondent,  whilst  acting  as  sheriff  in 
the  course  pf  the  'safe,  addressed  the  appellant  in  very  insulting  and  abiipive 
language.  '  > 

As  to  the  complaint  of  the  oppellant  that  the  respondent  refused  to  disclose  r 
the  name  of  one  of  the  persons  bidding,  there  cannot,  I  think,  be  any  doubt  that 
the  respondent  was  entitled  to  notice  of  action.  Indeed,  I  incline  to  the  opinion 
that  the  sheriff  was  not  bound  to  disclose,  during  the  sale,  the  name  of  the 
alleged  bidder;  and,  certainly^  there  are  many  cases  in  which  the  publication  of 
the  names  of  bidders,  during  the  sale,  might  have  an, injurious  effect.  At  the 
same  time,  and  in  order  to  avoid  misapprehensions,  it  may  be  well  to  add,  that 
I  think  it  the  duty  of  the  sheriff  to  keep  a  record  of  the  name  of  each  bidder, 
and  of  the  amount  bii^  by  him. 

As  to  the  second  part  of  the  complaint  of  the  appellant,  that  which  has  refer- 
ence t^  the  abusive  language  alleged  to  hjive  been  used  by  the  respondent,  the 
difficulty  which  the  appellant  has  to  enoonnter  is  mainly,  if  not  exclusively, 
attributable  to  the  form  of  his  own  declaration,  in  which  it  is  alleged, 
in  effect,  that  the  respondent,  in  acting  and  speaking  as  complained  of,  so  acted 
and  spoke  in  his,  official  capacity ;  tlius,  it  seems,  bringing  the  case  within  the 
words  of  the  section  already  cited  of  the  Act  for  the  protection  of  public  officers. 
The  appellant,  on  his  part,  relies  on  the  8th  section  of  that  Act  as  showing 
that,  in  order  to  enable  a  publie  officer  to  avail  himself  of  the  protection  of  the 
statute,  "  he  moat  have  acted  hondjide  in  the  execution  of  his  duty." 
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f"l  whether  that  protection  i  have  blrn     ?^'.  "'''""'««  "^"^  »>«"»  doubt. 
«>ant  wishes  to  avail  hin.Hclf  of  he  glh  si?  "'"k"*^''     ^^^"»  '•'^'^^'re  a  defe.  - 
'ems  of  that  section,  be  prepared    o  T  l^\^  ""**' '"  "*^««'<^"°««  with  tho 
"the  ezeeution  of  his  dufyTl  J  t  e?    '  "''"*  '^  "^^  "  ^^"^  W  «    ' 
;dduced  before  the  Court  ca' decide  tj';  n","  «7"")  '"'^'  P^^  --t  b 
where  a  plaintiff  himself  brings  his  ol.     !        .    "^ ""'''°  '«  "^^^^^ary.     But 
been  dpne  in  the  present  in2e  :»:«::  f\'"'  ''''''^"'  ^  '  ^^ink  h 
f«'tb,I  do  not  think  any  Question  !!    k  '""" '"^^  "«*'"»6  »bout  good 

■     '-"-»<^  th,t  the  statuV  :  I^^^^^^ 

•  2"  r  '''^''"«"«"'>«h-eacteriC;;;'  '^"'1  *°r"'"  '""""-'^  »<> 

"d  other  persons  fulfilling  public  dutT-\      ""''^  "^"'"'^^  P»»>"<»  officers 

•d  ed.  in  whose  time,  the  colu  it^lnL^^^'^  P"'-'™"'  «"d,  it  may    o 

«  he  two  classes  of  cases  mentSt  J  T .  ?'  "?  '"*"'^*'  ""  opportunity, 

el»ias-^ade  against  .them,  and  when  nl     "   '  f  *"''"»"  '*^^'°«'  '««P««"-g 

^r.are'liable  to  be  involved  in  lUrga  on    "H^^      *"'^""S  amends,  beforf 

»oth.ng  unreasonable.     On  thecontranr  i't  l^UrTT'''''  '^'"'  "'  «»  'e^t. 

the  benefit  of  both  parties  if  thTnSff      "'"^'Z  *'""'^' '"  '"'"'J^  e«ses.be  fo 

private  iu^.^,  l^  comX    :llT"  '^^  ''^"'"=-'  -»  aga-st 

-'•---^Mmpo.ib:-:-rih^ 

r" Jon  be  ,«.d  according  to  the  iTua  rlt  of?r*"*^  '•  ""'^  *''»*'  '^  ^he  first 
.    be  be  d  t<,have  brought  his  case  wTh  „t  „    '"^'"P'***''""'  t^*  Plaintiff  must 
I  "  •''ff  '"•-^^•'ghtto  be  confirmed  '         '"''  """*  ''  «» »»»«  J«dg«.ent 

l""-  ^o  IJ^iS^iTL!::!?  ''':  ^"""'  •""  ^-^  ^•^-^  heard  the* 

kj  the  «ud  .ppel,.„t,  .nd  matlW  detihi^?- '""  "  ?^^^  P««erit^ind  prod,^  - 


'.•"'■niiul, 
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<latj  ;  oonaidering  thit  in  tuok  itntute  it  ii  provided  that  no  judgment  or  verdiat 
shall  be  rendered  against  thtm  for  suoh  aottt,  by  thorn  so  done  without  the  uid 
protection  of  a  month'ajiotico  of  action  ;  considering  that  the  right  to  suoh  pro- 
tection depends  upon  the  nature  of  the  suit  complained  of,  and  upon  the  evidence 
to  bo  adduced  with  refcrenco  to  tho  Hauie  ;  considering  that  the  ruling  of  the  Cir- 
cuit Court  sitting  at  St.  Chriatopho  in  the  District  of  Arthabaska  in  this  cause, 
on  tho  tenth  day  of  March,  ono  thousand  eight  hundred  and  sixtj-three, 
preventing  tho  adduction  of  any  evidence  by  the  appellant  without  his  ptelim- 
iuary  production  and  fyling  in  the  record  ^of  tho  said  cause  of  such  notice  of 
action  was  contrary  to  law ;  considering  therefore  that  in  tho  judgment  rendered 
by  the  said  Court  sitting  at  St.  Christopho  d'Arthabaska  aforesaid  on  the  twelfth 
day  of  the  said  month,  dismissing  tho  action  of  tho  said  appellant,  there  was  error, 
this  Court  doth  sot  aside  and  annul  tho  said  judgment  and  ruling  respectively, 
and  doth  order  that  the  said  record  bo  remitted  to  the  Court  below,  for  the  parties 
therein  to  proceed  with  thi^r  proof,  as  they  may  be  advised  according  to  law,  and 
to  take  such  further  proceedings  therein  as  the  law  and  justice  may  appertain,  the 
-whole  with  costs  of  the  Court,  the  costs  of  the  Court  bulow  to  await  the  judgment 
upon  tho  merits  of  the  said  action. 

Disuntientihut  the    honorable    Mr.  Justice    Meredith   and   Mr.   Justice 
7aschereau.  " 

E.  L.  Pacaud,  pour  I'appelapt.  / 

-     W.  Duval,  four  l'intiai4. 


/ 


(CROWN  aiDE.) 

MONTREAL,  20th  OCTOBER,  18C6. 

'        Coram  Dhummond,  J.,  Badolkt,  J.,  and  Mondelit,  A.  J. 

Regina  vs.  John  Paxton. 

Held  :— That  whece  »  priRoi^  nU  been  arraif^ned  oil  a  obargo  of  uttering  forged  paper,  it  ia  not 
ooni|ietent  fur  tho  Court  U>  order  the  trial,  by  Wry,  of  a  preliminary  question  ralaed  by 
prUoner'R  couuhuI,  to  the  effect  that  tho  priionkrhad  been  extifaditvd  from  the  United 
.  Stati^  en  a  chargO'of  forgery.  V..^  .  ' 

This  was  ji  motion,' by  the  Crown,  for  a  new  trial.  /     • 

The  prisoner  had  been  arraigned  on  a  charge  of  uttering  a  forged  promissory 
note,  knowing  it  to  be  forged. 

Instead  of  pleading  to  the  indictment,  the  prisoner's  counsel  put  in  a  pre- 
liminary plea,  to  the  effect  that' the  prisoner  was  a  resident  of  Chicago,  in  the 
State  of  Illinois,  one  of  the  United  States  of  America,  and  that  he  ..had 
been  thence  extradited  on  d  charge  of  forgery,  and  could  not  therefore  be  legally 
tried  here  for  any  other  offence. 

To  this  preliniinnry  plea  the  Crown  fyled  replication,  denying  the  truth  of 
its  allegations. 

The  Court  thereupon  ordered  a  jury  to  be  empanelled,  to  try  the  issue  offset 
set  up  in  the  preliminary  plea,  and  a  trial  accordingly  took  place  and  resulted 
in  a  verdict,  "  that  they  (the  jury)  find  the  prisoner  was  extradited  for  foigery, 
"  whereas  he  is  actually  indicted  for  uttering  forged  paper.'-'  < 

The  Crown  prosecutor  then  moved,  that  the  finding  and  verdict  of  the  jury  be 
set  aside  and  a  new  trjal  granted. 


A 


couflT  OF  QiiKKN-.s  mscii,  imo. 


w-  of  opinion  „„;•  ^^,     ^*     *«o  rcrc.,..p.,rii^  „«  ,.,  h,.d  douo,  and  I  o 

f  oM.er  point  rai^.^t,.,.  th  ^  :;';t";;  """'''  ""','"  ""^^"-"''     ^P- 

w.«  of  opinion  that  tl.c  extrn.Ii.ion  of.lL  Z  ''"  "  "'"' '''°  ^'^"""-  ""d 
.nquircd  i„,„  b,  „  j.,y.  ,.ut  to  bo  d  t«  •  .Lr;r  ^  ""^  "  '"'"-  "^  ''act  ,o  bo 
op'n.o„  of  ,1,0  ...„jo,i,3-  of  ,1.0  Cou  ^V      ^T'  ""*''  ''^  •""'J-  '^'«'  'Lo 

-:"-. ...-  be  .t  .id,  and  .4;;:;::^^  ^:r  t«r 

fouud  t..e  i..«e  WO.C  ,  uali,i,d  T.  1  1  „"  "'  r'""^'"'^  "  "'^"  J-""  -''« 
"'«t  any  injury  „r  wi..,,.  I  ad  Ic^.  do  """"'.'''"'" ^  '^"^  •"-'^'  ''^  "'o  Crown 
Jl-at  Jud«e  Drunnnond  L  rH  t  r^  i  f  '"  ^ ^^^  .  ^'^  '^"^  "'-  "'"  "Pinion 
bo  infroducod  by  the  ( Vowu.        „  all  f      "''""\'"  ''-''"^"'''"«  «>"«•''  ^o 

Mondciet.  "  ""  J'"'n""«»t  pronounced'  by  Mr.  'Justice 

"•y  opinion  before  n.y  brother  Judle,  h       ^  f  ^'"''''''  '>"^'«  ^"""ciated 

^-t  ti.,  that  ha.  inLven  J  i'l:*::^  jr^^  '"^'"-  ""^  -'"«  ^«  ^^o 
opportunity  of  deliberating  with  then  Z„  m  k  "'=^'""""*'  ^  ^"'°  "»^  '•''d  «" 
«'-t  they  would  first  «tat«   tLrtlT  "^'?"'' """^ '''"'«'"«'« I  ^ 

Judgment.     The  qucstio    „h  el    "ZT"  ''n"',  ""'^  ''-'  ^"""'^''^  '»•- 
»ory  great  i„.portanee ;  and  was  filt'  d„  in'Tb  "'""  *°  '^^''^^  '«  »"«  ^^ 

notice  under  the  circumstance  wh  'hi"  '  ^"''"'  '"""'  '^■""""^^'^  ^^  "^ 
njatter,  I  shall  now  proceed  to  sta  J  T,I  L"  T?  '"'""°'  understanding  of  the 
of  indfct„,ent  againtt  the  prirner  who  l^h  T  ?'"'"'''  '"-ty-eight  bills 
to  plead  thereto,  objected  I  the SS "f  ^r '""'  '"  ''''  ''''"^''  -l«ired 
preaence  hero  was  due  to  the  C  tia  h'  ,\  ''  "^"  ""S'^""*^  ^'".this 
States  upon  the  demand  of  H  s  Icl l^the  O  "'™''*"''  ''  "'«  United 
ch..^d  bin.  with  th.  crime  of  fo^l  p^;thtT".''r ™'  '''""  '-/«"* 
oner  I  am  willing  to  answer  andte  Ld     B„t  J  ?  '  "''  *''  P"" 

"  you  have  obtained  the  possession  oFmT^A  ^^"^  ^•'"'"  "ght,  now  that 

•n  it«p'"--d  Btead  Z^ZI^^.^ZT" T' ''''''''''''''  ^-""^^''^^^ 
d>8t.nct  offcnce-6ne  for  whiS  /  """""8  forged  paper,  another  and  totally 

"hicb.  by  a  justSand  Tegll  11,1?  Tf'''  ""'^  ^'""^fore  one  for 
.  «nder  which  I  was  surre'dLd  ICnr  '1  '''  ""'"'""«  ^^^'^^  treaty 
TWs  is,  in  substance,  the  "t  tion  tlien  h"t' "^  "^  "^'^^  ««-*' 
•ounsel  (Hfr.  Devlin)  ind  as  T  !  "^  .  ^^  *'"'  P"«»»«'.  through  his 
-.fo„ncl.«ooorthip:l:iolte  ^^'^  objection  ..«/..!' 

—-     if  not  o;K:;':::ir!!-;-g-°f^»  question  of 


'  -'— wviuu  oi  me  p 
jreat  public  importance, 


'{•■(inn 

V*. 

Jiiliii  I'uxt.tn. 


p^ealHm^ai5^fii  his  .^Jll7     V.     .        '^^^^^^P""^ 
tainihg  h»  reason-  for  objecting  to  the  jurisdiction 


\J 
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if'Rin*      of  tbii  Court^  and  to  trial  upon  the  Mveral  indiotmcnti  roturn«d  agtinit  bin. 

John Ftiiinii.  Thia  piM  wu ■ubwquontly  fjflod, aijjt  in  it  tho primner  ailogf ■  t|iat  lioftaided !■ 
Cbioago,  in  th«  Uoitad  SUtea,  at  tlie  time  of  hia  arreat,  which  waa  made  at  the 
initanco  and  u|)on  the  thtuiand  of  the  Oovernor  Ocnorul ;  and  further,  that  he  waa 
then  und  thcr«  charged  with  the  crime  of  forgery,  and  for  that  offence  wu  hb 
hodj  demanded  and  aurrendpred  bj  tho  United  Statea,  ao  that  be  might  be  tried 
here  in  Montreal  where  the  crime  waa  alleged  to  haTe  been  committed.  He  baa 
alaopleadcd  that  he  w|^  put  into  tho  cuatody  of  Kij^h  Conatable  BiMonnette,  and 
bjf  that  Officer  igondueted  a  priaonor  from  tho  I'rovinco  Lin^-t'o  tho  common  jail 
of  thia  Diatrict,  where  be  baa  ainoe  been  impriaoncd,  and  that  aa  tho  crime  profcr ' 
red  against  him  ia  for  uUering  forged  paptr,  and  thoreforo  not  the  crime  of /or- 
rery, for  which  he  was  extradite^,  that  ho  ou)j;ht  not  to  be  compelled  t« 
anawer  to  thia  new  ofenoe,  or  put  in  jeopardy  thorvfor.  To  thia  pleading 
—       the  Crown  put  in  replication,  denying  the  truth  of   the  allc^atiooa  con- 

'^'  '  tained  in  the  priaoner'a  plea,  and  thereby  denying,  in  truth,  not  only  the 
oaoae  of  hia  extradition,  but  the  Very  act  of  eitradition  itaelf.  Upon 
thia  iaaue,  so  perfected,  it  became  peoeaaary  for  the  priaober  to  eatabliah, 
by  proof,  firatly^  that  be  was  extradited,  and  aooondly,  that  ho  was  extradited  for 
the  crime  of  forgery.  A  jury  waa  accordingly  onipanollcd  to  try  this  preliminary 
issue,  and  after  having  heard  the  evidence  adduced  by  tho  prisoner,  there  being 
none  on  behalf  of  the  Cro^tr,  they  found,  by  their  verdict,  that  he  had  proved  hia 
plea,  and  that  ho  was  extradited  for  the  crime  of  forgery,^  Hence  the:  motion 
for  a  new  trial,  of  which  I  shall  now  sp^ak.  At  the  argument,  the  jearned 
Counsel  for  the  Grown  and  for  the  private  prosecutors  contended  thttt°j^w  trial 
should  be  granted.  Firstly,  because  the  prisoner  peremptorily  chttllof^dT. some 
of  the  jurors  called  to  try  the  issue.  Secondly,  because  tho  (lo'vornor's  warrant, 
produced  by  the  pHsouer,  afforded  no  evidence  of  his  extradition,  or  of  any 
crime  for  which  he  was  extraditgd.  Thirdly,  that  tho  judge  erred  in  instruct: 
ing  the  jury  to  tho  contrary.  These  arc,  I  bdiavo,  the  principal  reasons 
which  were  relied  upon  in  support  of  tiic  motion.  NoW,  referring  to  the 
first  l^eason  or  objection  urged  by  tho  Crown,  it  is  sufficient  to  remark  that 
there  are  authorities  for  and  against  the  allowance  of  thq  right  of  challenge 
upon  a  collateral  issue.  The  authorities  which  sustain  this  right  are  of  the 
highest  character,  and  for  uiy  part,  although  I  am  free  to  admit  that  the  case  is 
not  devoid  of  difficulty,  I  sec  no  reason  to  change  tho  opinion  I  expressed  at  the 
,  trial,  particularly  as  I  hold  it  lo  be  the  duty  of  tho  judge,  in  a  case  wherein  there 
is  a  conflict  of  authority,  as  in  the  one  uudbr  coiisidcration,  to  give  the  benefit  of 
the  doubt  to  the  party  accused.  Besides,  as  has  been  well  observed  by  my  brother 
Badgley,  the  Crown  docs  not  complain  of  having  suffered  any  injury  by  the 
challenges  made,  neither  coujd  it  do  so,  because  the  jurors  who  tried  the  issue 
were  taken  from  the  jury  panel,  and  were  ((ualificd  to  perform  tho  duty  required 
ofthemr  Again,  I  may  mention,  that  no  formal  objection  was  made  to  the  pri- 
soner's challenges  at  the  time  of  tiio  trial.  Certainly  none  appears  upon  the  record ; 
on  tlie  contrary,  it  seemed  to  me,  that  there  was  an  acquiescence  in  the  phKseeding 
^  on"  the  part  of  the  Crown.  Upon  this  point,  however,  the  majority  of  the  Court 
are  with  the  prisoner.  The  next,  and  really  the  only  important  point  for  con- 
■      •  .  ,  ■        / 

)■■■  /■  : 


-     COURT  Ofr  QUEENS  BKNCU,  18M. 
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ri^  of  the  p«l.ni.n.rj  i«ue  •uffloleD.ly  -ubli.h  the  ftct  of  th.  nri«on«'.  „    ,  ,T  ^ 
^dUioa  u  -t  up  |„  hi.  pU..  „d  tl.  ori„.a  which  w-  the  cu.  !f  ZZZl  '^''' 

Slrr  r,  ,    r,^' T*""  "•"  " ""  -""''^  ''""'""'•'"*  »«i"'»*'>  th-tconolu«oo. 
r.L  r  ^°  production  end  pro.,f  of  the  Uoternor  Oener.!'.  wamot, 

InS "'^'  '".^7"'>"*«»'°»''Wj  do«.  the  pri«oe,  with  the  orime  of  forgery,  «d 
.u^rujog  «d  c«a.„..„di„,,  „  Jt  f„t^.er  doe..  High  Con.t.bIe  BilZnetf 
to  wquire  and  demand  oi,  .nd  from  the  United  Sute.,  their  judK*..  n.«l»- 
U»l«,  .nd  .11  other  their  oflloer.  whom  it  n..y  oonoern.  the  bodj  of  John  V^n' 
Jhe  prmoner  now  here,  «  th.t  he  diould  be  ttrtdlted  for  the  orime  of  forgerr 
ought  not  U,  h.T.  been  giren  to  the  Jury  u  etidence  of  the  f«,t  th«t  h!^ 
ch.r  od  with  the  wid  crime,  or  th.t  he  wm  eitr.dited  therefor.    To  mr  mind 
,  howeTer.  it  Mem.  perfectly  ole.r  th.t  the  w.rr.nt  of  Hi.  Excellency  cnnot  b^ 
» ihu.  di»reg,rded,  or  put  n.ido,  p.rticul.rly  when  we  ell  to  mind  that  BitKanetta 
PW  '         T  T"  *'"  '"''•  ■"•*  ""'  *••  P™^*«»  '^  *"  «nd"  »"«!  bj  virtu,  of 
[/  Un!tUZ      «  ^T*'  "".  »"""'"^«"«*  "'3  8i"n  i"t«  I"-  cu.tody  by  the 
r    vT      ?     ;      "'^  '*  '"  "•'•  ''*"■"'  »»"•'  •"»•«*  BiMonnette  with  .uthorit^ 
I     W  demand  .nd  receive  the  priHoner.     Without  it  hi.  mi»lon  would  h.re  ended 
u.  fwlure,  he  could  not  ask  for  the  arret  of  the  pri«.ner-he  dare  not  lay  a  hand 
upon  him  r  and  yet  we  are  told  that  thi.  warrant,  emanatioR  from  the  highe.k 
authority  .p  the  land,  bearing  th"e  name  and  Mai  of  the  ropreaentatiTe  of  the' 
Sovere^sn,  and  w.thdut  which  the  prinoncr  would  not  be  now  to-day  here,  prove, 
nothing,  notwithstanding  that  it  distinctly  ahowa  upon  it.  face  a  chuige  of  forger, 
againat  the  pnsoncr-a  demand  for  his  arrest,  and  an  absofuto  command  to  Bi.  . 
sonnetto  to  cause  that  arrest  to  bo  made  and  to  bring  his  prisoner  here.     Need  I 
say  that  I  do  not  concur  in  the  estimate  put  upon  this  instrument  by  my  learned 
'brpther«;  on  the  contrary  I  believe  that  the  warrant  itself  is  the  higliest  and        * 
best  evidence  of  wha^  it  contains,  and  that,  taken  in  connection  with  the  testi- 
,  niony  of   Bissonnettc,  my  instructions  to  the  jury,  and  their  findi.ip,  wore  and 
are  well  founded  in  law  and  in  fact.  But  setting  this  question  of  evidence  aside, 
my  learned  colleagues  have  arrived  at  the  conclusion  that  the  verdict  of  the 
jury  ,8  worthless  upon  another  and  entirely  distinct  ground.     They  maintain 
thaj  the  issue  iH^twecn  the  Crown  and  the  prisoner,  as  raised  by  their  pleading, 
was  improperly  submitted  to  a  jury,  and  that  the  question  therein   involv^ 
was  one  exclusively  for  the  judge  to  detqrii,ine.     Now  let  it  be  borne  in  mind 
that  this  pretension  is  set  up  for  the  first  time.     It  was  not  urged  as  a  reaso.       ' 
for  the  granting  of  a  new  trial  by  the  Crown  ;  it  was  not  made  an  objection  to 
the  trial  of  the  issue  by  the  Jury ;  neither  was  it  adverted  to  in  the  argument 

learned  brothers;  and  I  must  say  that  I  think  it  ia  not  difficult  to  show  that  it 
has  not  even  the  shadow  of  a  legal  foundation  to  rest  upon.  The  issue  tendered 
by  the  prisoner,  and  joined  in  by  the  Crbwn,  was  an  issur  of  fact  In  w 
many  word,  he  says,  I  was  arrested  in  the  United  States  upon  a  charge  of 
torgery,  and  handed  over  to  High  Constable  Bissonnette,  to  be  brought  to 
Montreal,  there  to  underglt  my  trial  for  t,hi>i  offwM,  «nd  not  for  th.  wiut^ 
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Ibr  whicli  y.«i  htt»o  tli0»((lit  propur  lo  inilienne.  .  The  Crown  replica  :  Yw' 
rwioe.  nllp««lioii    U  ful... ,    yni  w.rc  not  nrrc-UiJ  for  forKory  ;  you  were  not  Uk«n 
iiUo  oupJo-ly  by  Ui-nomwlU^ ,  y..ii  wi-r-s  ri.tt  bi-mi«|ii  hi<r«  from   tho  UniU'.i 
HuUi.     Are  Uiee<  I  oak,  question*  of  law,  to  b.»  «ktorniiiio.l  by  the  Jml^t^,  or 
tnaltur*  of  fuot  to  bo  enquirod  into  by  n  jury  ?  ( 'oulj  I,  «ittin^  here,  m  b  Juijge, 
undertake  in  dcoulo  thnt  the  pri^om-rV  Mtntcniont  wni  true  or  initruf?     What 
meant  hnd  1  of  inttvtiu^  how,  whi-n.  or  un.ler  whut  eirouuiKlunc***  the  prinon.r 
•ppeurcd  before  mo  oio.pt  through  the  witnonx  Ik.x  ^  Until  the  prlM>nor  plomJ-d 
bin  citradition,  and  the  oircuniHljinoci  iind.r  whlcli  it  took  pinco,  I  htd  no 
knowledge  of  it,  and  even  then  I  hud  only  Jiiii"  word  for  the  truth  of  hi*  au«r- 
lion,  and  thnt  wioi  uot'nuflioiont.     Ilo  hnd  f  ri«hf,  howi^r,  to  prove  the  truth 
of  w)int  he  nflirnied,  and  in  no  otherwuy  could  ho  do  lliiM  thnn  by  the  eiaiiiinn 
tionof  hii.  pap««r(.  nnd  Iho  intervmfion  of  n  jury.  There  waMjo  record  before  nm 
..bowing  thnt  the  prisoner  woY'jtrnditcd,  and  u|Kin  wiiich  I  could  pronounce  an 
opinion.     On  the  contrnry.  1  wiu  iulormud  by  tho  pUmdioK  of  the  Crown  thnt 
there  wna  no  eitnidition  in  the  pri*.iicr'a  oaao ;  nnd  yet  it  haa  been  aaid  that  I 
,     fhould  have  dt-cidcd  the  fiict-a  fact  which  I  n.illu-rdid  nor  c.uld  know  anything 
of— without  proof,  without  tho  e.xnniinntion  of  n  witnesH,  without  the  aaMixtanco 
of  a  jury.  Stin-ly  this  can  bo  no  more  cm.idored  within  my  province,  u  a  Judiro 
aitting  in  n  ("liuiinnl  Court,  thnn  the  r|ueHtioti  whofhcr  tho  prisoner  waa  or  man 
not  brouizht  hero  a  priwn.r  from  the  United  Sfatca  can  bo  held  to  bo  a  mottcr 
of  law.     r,  thoroforo,  adhere  to  ray  opinion  aa  cxprc««ed  at  tho  time,  and  atiii 
hold,  that  tho  fact  ruiHod  by  tho  iffsuo  wna  the  Hubjcct  matter  of  trial  by  jury— 
arrd  only  triable  by  that  mode.     Ah  to  tho  other  point  raiHod,  namely,  the  right . 
of  tho  Crown  to  a  new  trial,  uponacollntcrni  iiwue  nriain«  out  of  a  cbho  of  felony 
and  where  the  verdict  is  in  fuvour  of  tho  defendant,  it  ia  not  re(,uired  thnt'l 
Hhould  diHcu«s  it,  aa  the  judgment  of  tho  majority  of  tho  Court  rejects  the  appii- 
cation  for  a  new  trial,  nnd  ia  bnacd  upon  grounds  not  contained  in  tho  motion 
or  oven  made  tho  aubjcot  of  argument.     1  muxt  any,  however,  that  tho  Crown  ia 
fortunate  in  tho  failure  of  ita  application ;  agoing  that,  by  tho  judgment  just 
rendered,  it  haa  obtained,  not,  it  ia  true,  what  wirn  aakcd  for  by  the  motion,  but 
Btdl  all  that  it  c^uld  posHibly  desire- certainly  far  more  than  waa  expected  or 
hoped   for.     I  cannot  conclude  these  remarks  without  expressing  my  regret, 
that  the  important  t,uo8tion  raised  by  tho  priaoner  waa  not  finally  and  more' 
aatiafactprily  settled.     It  waa  my  intention,  when  the  question  of  law,  arising 
,      out  of  the  fact  found  by  tho  jury,  waa  argued,  to  have  reserved  the  whole  (|ue8tion 
fo^  consideration  of  the  Court  of  Appeal.     Aa  I  have  before  atated,  it  hu 
ariaen  in  our  Courta  for  tho  first  time,  and  is  a  qucation  of  national  imporUnce, 
growing  out  of  a  treaty  obligation— the  provisions  of  which  should  be  wiaely, 
hberajly  and  atrictly  interprctod,  and  ever  and  alwaya  truthfully  and  faithfully 
ezeoated.    Entertaining  tbeso  opinions,  it  now  only  remains  for  mo  to  have  my 
diaaent  reoorded. 

„  J***  '<»"<"'»n8  "  *fce  judgment  of  the  Court,  aa  recorded  in  the  register  • 
"  That  00  new  tfial  shall  be  had,  inasmuoh  as  no  such  collateral  ime,  as  tendered 
"  bj  said  plea  of  the  said  John  P«ton,  shoald  have  been  sabmitted  to  •  jury : 
"thatUe  proeeedipga  previoaslj  to  snch  moUon  shaU  be  set  aside :  that  the 
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I  ?        i«  th«  United  Suio..  oh.rgi„K  »"«  wi.l.  tl.o  oriu.«  of  f«  Jnry   .„d  I  To 

t  wTn   I        '  "'"'"'  T"  '"  '•'"•'^  ^  «"  ""•"'  -y  other  IV  'n  S  .t 
for  wlUchl  w..  *,  Mtrodiiod  .  .„d  I  .!«„  p,„u.,t  .g.i„«t  the  uErof   h. 

7,  .'  „  ,,  V«rdlct  Mt  aiide.  " 

T.K.  Ram»uj,,  (f„,  Attornejr  Gonwil)  Pro  M^./iu. 

A,/ma„i  CrtWtr,  Q.O.,  for  privaUipro«!0utor. 
B.  Dtvltn,  for  priMiior. 
(•■.) 


MONTRKAL,  Otb  JUNE,  1806. 

/«  Appeal  from  tfit  DUtrict  o/Richelitu. 

C^ra^nD^M.,  a  J.,  »„.omi,  J.,  DhuIimomd.  J.,  .nd  Mo.d.l.t,  A.  J. 

,     .  No.  40.  ^ 

"  ZfiPHIRLV  NAUD,  ' 

J  (^</*nii»'H  i»  thf  Court  Mow), 

ELFZABBTH  SMITH, 

{Plaintiff  in  lAt  Court  Mow), 

RiSPONDWT, 

The  defendant  contested  the  actioD.  '  «  . 

After  proof  and  hearing  of  the  parties  on  the  12th  May,  1865  the  Cimnit 

^«V^6,  the  defendant  inacribed  the  cause  for  review  before  thr«i  Judges 


« 
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at  Montreal,  and  urged  before  the  Court  of  Review,  amongst  other  reason.,  the. 
nullity  of  the  Judgment,  rcBuIting  from  its  erroneous  date,  and  as  having  beea' 
rendered  even  before  the  institution  of  the  action. 
The  Judgment  was  confirmed  in  Review  on  the  SOth- September.  18f55  a» 

lollOWB  :-^  "  r  J       V       ,  oo 

"  La  Cour  Stipericjire  8i<?gcant  i  Montrdal  pr«5sentemcnt  en  Cobr  de  Revision 

•'  ayant  entendu  les  parties  par  leurs  avooats  rcsptctifs  sur  le  jugement  rend  J 

le  qmtorzcJLvril  1865,  dans  la  Cour  de  Circuit  pour  Je-District  de  Richelieu 

J6\M',   con.,d<!rant  qu'il   n'y  a  point  d'crreur  da^i'le  susdit  jugement- 
confirm*  parses  pr^sentes  le  dit  jugement  en  tous  points  avec  ddpcns  eontre  li 

"  dit  defendeuis"  ^ 

/The  defendant  appealed  from  this  judgment  before  the  Court  bf  Queen's 

Ap n  ,  1865  had  evidently  been  rendered  without  jurisdiction,  and  was  a  mere 
d^sS     '  ""  %  '"''  "^  '^"':"  '"''*  ^*  Got^t.iSon  du  Township 

The  parties  having  been  heard  in  App<ipl  in  the  month  of  June,  1866,  the 
date  of  the  judgment  being  corrected,  th.y judgment"  was  confirmed,  with  costs 
against  the  appellant,  by  the  Court  of  Appeals  L  follows .— 
^  "La  Cour  aprAs  avoir  entendu  les  parties  par  leurs  avocats  sur  lemdrite.  e^ 
mine  le  dossier  de  la  procddure  en  cour  de  premiere  instance,  la  «qu6te  d'ap- 
pel  produite  par  1  appelant  en  cette  cause,  et  sur  le  tout  mflrement  Amirl 
consid  rant  qu  d  n'y  a  pas  mal  jugd  dans  le  jugement  rendu  par  la  Cour  de' 
Circuit  pour  leBas-Canada  sidgeant  ^  Sorel  dans  le  district  de  Richelieu,  le  14 
jourde  Man%Q^,  „.  dans  celui  rendu  par  la  Cour  Supdrieure  sidgeant  en  cour  de 
R^vism  a  Montreal,  le  30  jour  de  Septembre  1865,  confirme  les  dits  jugements 
avec  dd^ns,  eontre  I'appelant  en  faveur  de  I'intimd."  Jb        « 

iCT/rcnayed- ^/-Hneuu,  avocats  de  I'appelant.  \.     - 

(?«nnatn,  avocat  de  Tintimd. 
(P.w.L.)  .     '  . 


\. 


<( 


11.1  p"  ^^^^'''  A"*"""*'  I"»  Corpomtion  du  Towii.bJp  ^Onslow,  ^e  judment  of 

foJJis  !!?""'*  '"  ^'•^'''  ""•'*"''  ""  '^'  "'•  *"y  °r»"«>'.  1865,  at  MontreiUi  «>^ 

"o7i^diT"onwL;!  .L"°'"^'"^5  *•""  "••  J"***™"*  complained  If  w«i  wndend 

"dotlorferlTth    n      T'J*""  "ot  legalljr  be  pronounced,  doth  leyerse,  4c,  and 

doth  order  that  the  Record  and  proceedings  be  lemitted  to  the  Court.  Ac    in  older  U»t 

H  to  i!^I^     "t    T"*  *"  »•'•"•"*•  »>•«»«  the  Cburt, «,  they  mar  be  advis^i    CoetJ 

••Ji&iz.ej.''^'"*'-  !^  ^'^  "^'"^ !» b.?.i4«t.rtheW]S««»  i 
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^COURT  OP  QUEEN'S  BENCH,  1864. 

"O^TREAL,  Cth  DECEMBER,  1864. 
fcDoVAL,  Ch.  J     Art  WIN     T      iif 

No.  I. 
■^.SIFFROIDGOSSELIN,  '  .# 

{i>r/endant  in  Court  below), 
AMD  APPEtUi»*j 

J.  BJE.  RACETTE,  , 

{Pltintiff  in  Court  beloiv), 


Corporation,  under  tlie  Act  of  1856.  '  ""''J'*' '!»  *•"«  Jurisdiction 


RmpoAobnt./ 


fe'  the  ifto- 

opeii  for 

Munibipal 


demning  the  .ppellant  to  pay  iuZZSLTt^.^"      t  ^'''^H^^^h  eon- 

June,  18J06,  the«  were  orderL  LoTuwJ^  .     T"'  '^  "^'^^^  ^  '^^  of 
respondent.         ^  ^     '""  ""^  *''"  property ^esently  owned  by  tlie 

September,  1835,  ,i,h  ^C^tlu^J^yr'-''.''''''''f^'^a>,mti 
•po»ile»f»  ppoperti  •_..  o„.il  j,  "  ^  '~'«'""g  •  portion  oNio  w- 

,    ■■«.l..p«om>„  i„««^  4^r kdtl"  «P'e»nU„^  4  l'.»o.ir,  lei. 

"J  »»»,  M  M^  b  «««.  rf  fl^  «»«Jendg  (h.  j^ci^w&rf  to  be  in«I 
-  *vntoo-ia  wonlod  ar  followi :—"  Cbk 
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"  Act©  DO  aeru  pas  upplioablo  aux  cbemias  ou  ponta  sous  le  controle  des  Com- 
"  luissaires  dd.  Tiavaux  Publics,  li,  ubins  «|u'il8  n©  soient  abandonnda  aux 
"  autontca  inunicipalos  et  jusquM  co  ijuils  soicnt  ainsi  abandonnds,  ni  au? 
"  chciuinB  qui  sont  en  la  possession  de  purtj^uliers,  ou  do  conipagnies,  en  vertu 
"  de  quelciuo  joi  ou  rej^lement." 

The  Oourt  below  regarded  the  pi-vces-virbal  of  the  17th  of  August,  1858,  as 
valid,  and  binding  in  law,  and  oon8e<iuently  condemned  tbc  appellant  to  pay  |4 
damages "^and  costs.  | 

A  majority  of  tbc  Court  of  Appeal,  however,  thought  ojthcrwisc,  and  the  judg- 
ment of  the  Court  below  was  reversed. 

The  following  is  the  judgment  in  Appeal :— «  La  cour  *  *  *  *  considdrant 
"  que  par  I'Acto  de  Municipalitds,  ohapitre  vingt-quatre,  section  trois,  des  Sta- 
"  tuts  Refondus  dtf  Bas-Canada,  la  Corporation  et  lo  Conseil  Municipal  du 
"  Comte  de  I'Assonaption,  n'a  cu  et  n'a  aucun  droi|^  de  r<Jglemeoter  les  chemliig 
"  qui  sont  en  la  possession  lies  particuliers. 

"  Considdrant  que  le  j/roc6s-verbal  de  Pierre  Louis  Panct,  Eouyer,  alors 
"  Grand-Voyer  du  District  de  Mg^rdal,  en  date  da  trente  Septenibre  mil  huit 
"  cent  oinquante-cinq,  est  valide  etja  eu  I'eflFet  Mgal  que  le  ohemin  de  ligne  dont 
"  a  est  question  en  oette  iostaitotf,  (|;wearfit  et  il  est  demeure  ouvert  pour  I'usage 
"  d'entre  autres,  de  oelul  que  represente  I'apj^lant. 

"  Considerant  que  le  procds-verbal  du  sept  Aoflt  mil  ihuit  cent  oinqnante- 
"  huit,  de  Louis  Bolduo,  SariDteodant  du  Comtd  de  rABsoinption,  homologiiid 
"  le  huit  Septembre  en  euivant,  n'a  pu  avoir  et  n'a  pas  eu  I'effet  d'abolir  le 
"  ohemin  de  ligne  en  .question.  ^  ^ 

"  Considerant  enlln  que  par  suite  de  pe  qufprecede,  I'intimd  demandeur  en 
"  coup  de  premiere  instance,  etait  mal  fondd  en  son  action,  laquelle  aurait  d& 
"  Stre  debout^. 

"Considerant  qu'il  y  a  erreur  dans  le  jugement  de.la  cour  de  premiere 
"  instance,  savoir ;  le  jugement  rendu  par  la  Cour  de  Circuit  k  I'Aasomption,  le 
"  vingt-uhieme  jour  de  Novembre  mil  huit  cent  soixante-et-un,  casse,  annuUe  et 
"  met  au  neant  le  dit  jugeSient  et  procedant  a  rendre  le  jugetnent  que  la  dite 
""cour  de  premiere  instance  eftt  dtt  rendre,  ddboute  la  dite  action  de  I'intimd, 
"  demandeur  en  coufrie  preniifire  instance,  et  le  condamne  il  tons  les  depenstant 
"  en  la  dite  cour  de  premidre  instance  qu'en  cette  ,cour. 
,/' (Z>men«»en<e,  I'Honorable  M.le  Juge  Meredith)." 

>  Judgment  op  the  Court  below  reversed. 

Lesage  &  Jette,  for  appellant.  v, 

Leblanc  &  Gassidi/,  for  respondent.  "  ^ 

(S.B.) 
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^    Criminal  Appkal-Reser^^T;^;;;;;         '"T""" 
MONTREAL,  9th  JUNE,  18({q 

Cor<m  Duval,  C.  J,  Aylwin.  J.,  Merkditi,   T    t^„ 

,.«j  nr  ^'^EBKniTii,  J.,  Drummond,  J. 

s^  and  MoNDELET,  A.   J, 

Jiegma  vs.  DmuHt. 
Felony— New  Trial 

"""  '^^''•*  ■"•  •""»  '"«» «•»  ^  «r"ted  i„  .  c«o  Of  felony  . 

tion^of  a  promissory  noJ^^t^^^^^^^^^  ^-gcry  of  an  cndorsa- 

no  doubt,  and  I  charged  thel.^^^^^^^^  "**^'«  '"»'  «>«'«  seen^ed 

portant  evidence  was  that  otB^'lf^'  T*^  !'"'  ^"""^  ^^  »«•     ^he  n,ost  i,„-  * 
the  prisoner  to  sign  hirnaLe      S''-'^''"  ''"'"^  '''"'  ^«  ''"'^  "-•'^  -"'0"«ed 
for  foiling  the  saL  nlcTn  anol  ?nr'''rK-'"'^^""*'^  P"*  "P-  ^^  *"»! 
in  bis  favour,  on  evidence  tendr^s^'r'  ^ ''"^  '''•'"^  '"""'^  '^  -^''-^ 
by  Desforges  tosign  the  mmT    tVI^  '  P"'""'""  '""'^  *'^''"  ""^horized 

..a  verdict  of  guih/and  aVorluf  „    Sr  T'  'f  7"  ^''^  «— ^'-n 
Ouimet,  the  prisoner's  counsel  movel  for  ^'       Tf"  *'"  ""'^  '^ ''"'  '«""'  M'*-  ' 
order  that  the  witness  Legau  t'  To  L^fi!;?  "n  ?  ""  '"*  '"'^'^''"^"^'  '"  " 
pri^nertosignhisna™e:.ig\:     H     f^M^^^^^^^^ 

the  Attorney  General,  said^that  undpr  1    •  ''"' '''"' ''""  '•«P>-»^^^"fe.l 

to  oppo^  the  granting  of  a^new  tr  a  ,  "'''»™?l»--' ^e  did  not  think  proper 

-y-V  wS  the  circums  ancJs  o  L  ""'  ''"^°^  *^°''  *"^'^'  ""^^  »'<'»"e 
either  believed  himself  autoHzed  or  w'  7^  "?  P""'^'"  •^«"^'  *'"»*  »-««^ 
sidered  it  not  only  justice  Turi'  ""'""^  """'""^'^'^  *"  ^'S"  *»>«  na™e,  con- 

.'0  !«  clearly  un/eiC^rt,^^  X^'pi^^b  ''  ="'""  ^"^^  ^'^"'-  ^  ^^^^^ 
justice  ui^ed  me  to  it :  and  secondlV  Ll  Ti  ^'""'"*'  "°  ""Pcrativc  sense  of 
to  do  it.  In  the  following  ZS'tm^^^^^^^  '^'  Court  had  the  power 
presiding,  reserved  the74  fofl  1  7*  *'''  "^"'"^  ^y'^'"'  '»>«  '««*he» 
understood  that  my  convrtion  t  TZ^''^''"^  «>f  *he  full  Bench.  It  will  ^ 
though  I  find,fou"Sud^  tr\^^^  -hen  I  still  adhere  to ^ 

differing  ftoni  me  i„  ov^onl^Ztllw     "f  1"  ««<">  Profound  respect     ., 
Bench  has  the  power  I  «mi  .  "  e^^^^^^^^^^  ^-^  "^  Queen's 

no  hw  to  the  contrary.  Startin/Zrl-  •  f  ^^"^  '*'  P~^'"**^  «»«««  »>« 
When  the  firA  n^J^alt  ^^0^1^'"*'  '  '"V"!'*  ''""'•''«  qne.tion- 
•»y  law  that. athori«dtiXrfo?OnrnvT'r  '"*'*^"  ^"S'*"'^'  ""*»'«'« 

Mn  some  principle  j  ud  la  »,  h„»ki      •  *  *^'  ?^°'  °*  ''*'  *h*"  """*  ^ave 

.^ted^we.u:^^;^^':;^ 

I  pwoeed  to ik  a.  1  «„r*         !.*'"*•    ^'  *««  P"«»^  •«»  weU  founded. 
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Wliy  remedy  Tnuall  oil 

?    For  there  is  no  writ  of 

of  Queen's  Bench  has  the 

small  importsnee,  it  has  the 
It  is  said  that  the  Court* 

trials  were  allowed  for  felo. 

But  surely  that  is  oo  reasoa 


\t  grant  •  new  trial  in  oases  of  felony 
while  it  lert  the  subject  convicted  of  felony  no  reoo< 
error  oa  the  evidenoe.    I  Bay,  then,  that  if  the  Cbu, 
right  to  order  a  new  trial  in  oara  of  misdemeannuro] 
right  to  order  it  in  the  more  serious  ease  of  a  felony 
.  i^ould  constantly  be  assailed  with  appIicaUons.if  neii 

Dies,  and  that  we  would  neverlie  able  to  hang  anybodj ,„.,.,  «.«„»„roi«„ 

for  refusing,  to  give  an  innocent  man  an  opportunity  festablishing  his  innocence 
Tbfen  again,  m  civil  oases,  new  trials  an)  oonsUntly  ^nted;  nor  is  the  tronbb 
imposed  on  the  Judges  any  consideration  for  refusing  them.    But,  it  is  omd  ths 
Cpurts  in  England  have  always  refuseito  grant  a  n  Iw  trial  in  cases  of  feloni  I 
must  saythat,  in  my  opinion,  this  is  no  reason  for  oi  bUnuing  to  leAse  it  Many 
things  have  been  for  centuries  refused,  and  then  the  old  practice  has  been  depart 
ed  from.     la  it  not  true,  for  instenc^  that  in  all  (Do  irts  eounsel  #ere  prohibited 
from  putting  a  question  in  cross-examination,  that  did  not  proceed  from  the  exam- 
inalion-in^jhief  ?    I  remember  the  time  myself.  .  S(| atone  Ume  it  was  asserted 
that  a  jury  could  never  be  dischaiged  after  retiring  4  delibemte  upon  their  ver- 
diet,  nor  could  beat  or  drink  be  provided  them  tUl  47  were  agreed.    Itissaid 
tha^aman  who  has  been  convicted  must  go  to  the  Executive,  and  ask  for  a 
Jardon.    Now,  I  do  not  reliah  the  idea  that  an  innoolt  man  must  go  upon  hU 
Inees  before  the  Governor-General,  or  the  AttomeyGeAral,  and  ask  for  a  pardon. 
Besides,  is  there  not  something  incongruous  in  a  n^n  Lying,  «  I  am  innocent 
but  I  wa?t  a  pardon."  There  is  another  case  to  be  mepLned.   It  might  h«pea' 
that  10  times  of  high  political  excitement,  such  as  I  h$e  will  never  prevaU  in 
this  country,  that  the  Government  might  be  desirous  oL^etting  rid  of  a  formida- 
ble opponent,  and  if  a  conviction  had  been  obtained  i|iLi8t  him,  would  not  be 
inclined  to  grant  a  pardon.  In  Upper  Canada  a  law  existAallowing  the  Court  to 
grant  a  new  trial  in  cases  of  felony.  Why  have  we  not  thaAlaw  h^re?  I  answer 
because  the  Judges  have  the  power  to  grantsi  new  trial  without  any  special 
statute.  I  believe  they  did  not  require  a  statute  in  Upper  OaVada ;  but  the  people 
asked  for  a  statute,  thinking,  perhaps,  that  the  Judges  might  hesitate  atout  grant 
ing&new  trial^  /!•  ~  c 

Meredith,  J.-Thc  ^rst  point  to  be  considered  in  fc^aVe  is  as  to  whether 
the  mam  question  submitted  to  us  is  one  which,  toMLthe\ statute,  codd  be- 
reserved  for  our  opiMon.    Upon  this  subject  there  Im  b^nluch\differen(Jb?f  opi- ' 
mon  upon  the  Bench  in  England,  and  as  all  the  arguments  on  \he  one  side  and 
the  other  with  respect  to  what  question  may  be  reserved  will!  be  foWd  in  the;weU- 
known  case  of  the  Queen  «,.  Mellor,*  I  shall  limit  myself  iq  a  brief  statement  of  • 
the  reasons  which  induce  me  to  think  that  the  question  rese^eA  is  one  which 
we  have  power  to  consider.  The  wordri  of  the  law  are  very  genenl  :\  «  The  Court' 
"  before  which  the  case  has  been  tried  may,  m  its  ducretion,  reserve  W  fl««<i'ft 
o/law  which  bits  arisen  on  the  trial  for  the  consideration  of  the  skid  Court  of 
"  Queen's  Bench,  on  the  appeal  side  thereof."    There  oaii  be  no  doibt  that  the 
question,  •'can  there  be  a  new  trial  in  a  case  of  felony,"  is  a  qnesOpn  of  law; 
and  I  thidld'that  question  may  be  said  to  have  arisen  "on  thf  triall!'  because 
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torepeat  the  word,  made  u«  of  by  Baron  Rolfe  (now  Lord  Cranworth)  in  th« 
c««  of  the  Queen  ...  M.,tin  *  ..  the  word  « trial '  o„gbt  to  be  taken  o  a  ll^j 
"  *.nae  and  .nelude.  all  the  proceeding,  in  the  Courf  below."  In  the  c^lt 
Wbhti!        !.   ^  ""'T  ?"""  ^""«*''  ««™»^  »f  Wilde.  Chief  Zu" 

a  q««t,on  of  law  ra.«,d  by  motion  in  arrest  of  judgment,  after  the  Lvictionot 
the  pn«,„er,  may  be  reserved  under  the  Uih  fia-12th  Victoria   c  78    if 

J  can  b  iZ  Had  i  T'  *"  "  "^  *"*  '"'"^'^  ^"'^S^  '»'  "•«'"-  «  •— ^ 
Z  thl  J-r  ^-  '  '"■'"'"*  °'^'  ^'  ^°S  •  c«e  of  felony,  and  I  think 

that  th.8  highly  important  quj.6tio„  may   at  this  day  be  answired  in  Ter»- 
n«rly  the  aame  word,  used  by  Chitty  h^alf  acenlury  ago.  namer 'Mn  oUTf 
%j.brtr^on.it  seems  t^me  completely  settle/tl^tCti'tri     ZJ^ 
granted.      [there  .s,  it  ,s  true,  one  case,  the  Queen.  ...VScaife,  in  which  .new 
trial  was  granted  in  a  case  of  felony.  '^ 

I  have  looked  into  several  reports  of  this  case,  and  they  all  concur  in  showing ' 
U  was  urged  and  decided  exclusively  on  the  ground  that^c^^^^^^ 
had  been  received,  and  not  one  Word  was  said  about  the  difficulty Tf  .ZTnJT ' 

ot  the  judgment   Bu  then  Mr.  Bearsiey,  the  counsel  for  ih^  prisoner,  "  sujestod 
here  was  a  difficulty  in  ascertaining  wh^t  rule  shouli  be  drawn,  no  Se^J 
having  been  found  for  a  new  trial  in  a  case  of  fclonv  f  To  wh!„h  V.An 

^:r"tw'it  r  r  '^t  '--  -  -^-^ti  t::^^'^ 

JS"       ,Z  '  ''  •"'  '•'"'  '^  '*  "'■«•"  '"»*«  »>««"  «»  argument  against 

M:!ZVI^;Z:2:^^^^         '-^--  argumenr^rtherr  • 

fl  Tn'"^  "^r'"^  '^''  "'*  •'"^^  J"^*  "^*°^  ''«'J  l'«'»  •■«™oved  by  certiorari 
Iw.  V^"?"^™''""'  •"  '•'^  ^•"!f*  «^  <i-''"'«  Ben«h.and  it  appearsAa" 
w  ere  this  IS  done  according  to  English  practice,  "  the  dmrge  is  aSw  h  „ 
th  avU^suie  offhacouH,  and  is  sullject  to  all  the  incidents  of  a  crvil  lie" 

the  prisoner,  refers  to  this  case  in  his  small  worTc  called  m  Criminal  Process  "and 

«  lor  the  most  part  correct,  ,t  must  be  received  with  some  qualificatior-  He 
heiV^rrferring  tcT  the  decision  of  the  Quee^  and  Scaife,  says  :  'Vnd  the  princid! 

ri  ;  •  "^'  ^"'  "•'"^'"•''^  '  '^^  "  '^^«-'^-'«  the  Court  /qS 
Bnch  and  ,.ent  down  to  be  tried  at  ,u.>„„..  th,t  all  th.  inci  enL^^f  . 
trial  at  Mj« />«««  attadi  to  it."  cum  oi  » 

m^smucAisplaii^that  whatever  may  be- tile  rule  with  respect  to  cases  moved 
byc^^tomn.ntotheOueen'sBe„ch.therulewithrespecttocasr.riedirhn^T 

tTLTi;  s"thT;r'"*'^"r"^^ 

fiLT^i  '      u  "*'?  """""'  ^  •  "«'  *"»^  i"^***  of  »««>*»  "^4  felony 

K^^ted  attempts  have  been  mad^  in  Parliament  to  change  the  law  in  thL 
«»pect.  and  those  attempt,  h„y«  i.—  .—  •  ^ .        •      -  "  «aw  in  tnu 


the  ground''^ 


*  3  Cox's  Criwinal  Law  Cases,  p.  447. 
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.0  law  W...S  n,^ ..  .„tc.|  by  .ho,o  who  Hou.l.t  a  cl.an.-c-Cut,  on  .I,c  contrary  on 
.0  KU.U...1  U.,a  tUc.-cI.a„,u  ,.ro,.o^..l  w.ul.l  not  l.o  an  hnpr^vvn-ont.'    l^Z 
,  ,il...t  M.    •  ,.,..  Canada  the  .li.tino.ion  (....wron  n.isdcu.eanour.s  „„d  criJe    n 
«rca,..r  n.a.n.n  o  has  boon  done  away  .i.h,  in  so  L  as  r.^cctn    he  r i,       a 
obtau.  a  n,w  ,nal ;  I.ut  this  l.,.s  b.c.  .Ion.  by  .tat  n  to,  ar.1  if  hl.ishtion  forth 
puri  OS.,  w,-.  „..cvs,..ry  in  .I,.p....  Canada,  it  is  .s^l|  n.ore  n.oessary'  here  ;  fo 

'      1"  ^     ';;'  '^'"V  '  ''•"'•''  •^^'""•«  '"  "'•»"■•"'•  '-'•'  by  at  Ic««t  four  Judpo.  Z 

jAnd  .  .Hcc.ually  ,,hnn  that^  under  the  existing  h.w.  such  nn  application  could  mi 
,      bo  made  to  the  Court  of  Appeals.  -  '  *-"uiu  not 

^      Jt  is  not  for  the  court  to  decide*,  whet  her  it  is  ..lesirabio  to  chans*  our  law  so  ag ' 
to  adnu  tot  .a  „ew  tr.al  in  cases  of  treason  and  felony.     I  „dum  that  it  I  d  ffi 
cult  lu  theory  toanswer  the  arguments  that  have  been  urged  for  giving  a  party 
.     .n  cnses.,of  the  utn.ost  n.o.ne«t.  a  right  that  is  freely  accorded  to  hitn  i'  cfs      f 
much  less  .mportanee,  but  no  one  wl.o  has  had  experlonee  in  the  ^vt,rk.  of  Crimina 
Courts  can  fa.   to  sec  that  the.c  are  practical  objections  of  great  gravity  a.ai 
^.c  mak.ng  of  the  change  pr.po.sed.     The  in.perial  ParlLnent  upon  .:; 
oce  s.o„s  has  been  called  upon  to  consider  thin  subject,  and  the  opinions  of  almost 
al   the  Judges  were  obtained  in  relation  to  it.     And  wo  know  the  bill  which  wr, 
introduced  by  Mr.  SIcMahon,  iu  1,S(J0,  for  the  establishment  of  a  Court  of  Criminal    . 
Appeals,  the  mam  object  of  which  was  to  give  a  new  trial  in  eases  of  treasoa,  was 
no   a  lowed  to  be  read  a  seco^l  tin.c,  and  was  rojecteS  without  a  division^-and 
hat^e  same  ate  attended  a  bill  introduced  by  Mr.  Britt.  for  the  same  purpose 
n  18(,I;  another  bill  was,  I  bel.evc,  introducca  in  18W;  but  in  Engton^Vhe 
law  oa  h,s  «uj.ject  still  re,nain»  uneha^v^d.     Q^,  ,„„  „„  „.;,  .object  is  the  law 
of  England,  and,  in  the  aWncc  of  l/ovinciaj  Legislation,  I  think  it  would  be 
nothingshortof  a  usurpation  on  ou/pHrt  were  we  to  attempt  to  cxer«l^  a  power 
which  the  Imperial  Parliament  h^deliterately  and  repeatedly  refusej to  grant 
to  any  .Court  in  England.     fV)r  these  reason^s  i  am  of  opinion  thad  the  tir»t 
ques  .00  submitted  to^s  by.  the  learned  Judge  ought  to  be  aribwored  in  the" 
negative. 

The  second,  question  proposed  is  as  to  the  course  to  be  pursucd.-^Uould  there 
.  be  a  motion  to  obtain  a  new  trial. 

This  it  seems  to  me,  and  I  say  it  with«*ll  (jefercnce,  is  a  questi(Jn  to  be  deter- 
mined  by  the  learned  Crown  pro8ecut<ff,  and,  were  we  \o  answer  ^t,  I  apprehend 

''Vr    V'V?"-''  "^''  *'""  '*'''"*^  «*«««•  ^^''"^  ft"  »hich  he  has  not  asked, 
and  by  whio>  te  might  not  deem  it  consistent  with  his  duty  to  be  guided.    I 
therefpw.  submit  that  it  will  be  well  for  us  to  abstiun,  for  the  present,  from  the 
^•xpieasion  of  any  opinion  upon  the  second  question  submitted.  \     ' 

DBpMHONi,,  J.    TheJaw  is  fixed  by  the  practice  of  the  courts.    If  we  ari  f 
•doDt  the  principle  laid  down  by  Mr.  Justice  Mondele^-that  "we  have  no  criminal 

«r.u^r  "  ".~;'";«^.  •"  '^^  »»•*"»«.  "d'*t«>t  e-oh  juSge,  where  th«e  is 
noitatute,  can  wield  unlimited  powerr-we  may  m  well  close  our  Coirtaof  Jdfcoe. 
The  •dminiBtration  of  criminal  law  wrould  bacome  utterly  impossible.  The  oriminiU 
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Uwin  thiscountry  iathc  lawand  thopructlwofthe  Courts  asit  existed  at  the  time 

It  was  transplanted  into  thij/couutry.     Whatever  respect  I  may  have  for  modern 

jQdges,  If  they  differ  from  what  was  the  law  at  the  time  it  was  transplanted 

into  this  country,  I  shall  follo*v  the  old  law  ;  and  this  law,  as  laid  down  by  Konvon 

,nd  other  eminent  Judges,  wa«  clear  bbyond  doubt  that  no  new  trial  could  bo' 

had  in  cases  of  felony.     We  have  to  administer  the  law  us  laid  down  in  the  books. 

if  the  fudges  ew  in  the  view  of  the  ease,  they  err  in  about  the  best  company*^ 

mtellectual  men  that  can  be  found  in  the  world.     mTo  make  no  order ;  we  merely 

«y  that  .Tudgo  Aylwin  was  right  In  rcsp^ing  the  question,  and  that  ho  was  per-  ' 

foctly  correct  in  refusing  to  proceed  witi/ a -new  trial. 
DcVAL,  C.  J.,  concilrred.  ,  *v 

The  Judgment;  isras  follows .--"  The  Court  after  lieUring  counsel  as  ^ell  on 
behalf  of  the  pnsonoras  for  the  Crown,  and  due  delibcwtion  had  on  the  case, 
transmitted  to  this  Court  from  the  Court  of  Queen's  Bench,  sitting  on  the  Crown 
side  at  Montreal,  it  is  considered,  adjudged  and  finally  determined  by  the  Court 
'  now  here,  pursuant^to  the  statute  in  that  behalf,  that  «  second  trial  cannot  be 
"St'!'  *?''''"'  i-dictn'e-t  found  against  the  ijriaoner,  Jean  Baptiste 
Mondelet,  A.  J.,  dissenting ;  motion  for  new  trial  refused.     . 


Ob  tbe25th  September,  1865,  the  following  proceedings  took  place  befok,  the 
CourtofQueen'sBench,  CrownSide^Aylwiu,  J..  ', 

Province  OF- Canada.        ^      ^ 
LowkbCanada,  TO  wit:     [in  the  QUE*]N'S  bench 
District  OF  MoNTBEAL.      )  Domina  Regina    '  ■ 


va. 


/ 


Jean  Baptiste  Daoitst. 

Upon  an  indictment  for  feloniously,  fijrgi^^  ascertain  indorsement  of. 
promissory  note  for  the  payment  of  the  sum  of  three  thousand  dollars,  with 
intent  to  defraud,  and  with  a  second  count  chaining  the  defendant  with  uttering 
the  said  lndorseme^t,  wit),  intent  to  defraud,  he  was,  on  the  30th  March  last 
.  tned  before  the  Honourable  Mr.  Justice  Mondelet,  at  this  Court,  in  Montreal! 
and  found  guilty.' 

On  the  20th  April  last,  upon  a  mcfion  founded  upon  twb  affidavits  (of  which 

motion  and  affidavits  together  with  the  indictment,  copies  are  annexed),  the 

eaVned  judge  ordered  that  the  verdict  should  be  set  aside  and  awarded- a 'taew 
trial.  "      • 

»  On  the  25th  Sentenrber  last,  ^T.  Ramsay,  on  behalf  of  the  Crown,  moved  that 
a  day  for  the  triS  should  be  fixed,  whereupon,  being  of  opipiori  that  I  had  no 
authority  to  take  a  second  trial  after  the  former  fferdict  of  guilty.  I  directed 
that  the  opinion  of  the  Court  of  Queen's  Bench  in  Appeal  should  be  asked :     V 

*irst,  whether  a  second  trial  can  legally  be  had ;  and, 
li^M^'  °"  *''°  °"°""  ^  ^  PWrsued.  sLiild  there  be  no  nnthnrWy  t»  ttik;  th< 
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I  haTinow  ro»peotftiIly  to  luk  the  opinion  of  this  CoUrt   in  P^ii^ITTr 
prea,l«oa.  and  have  directed  the  defendant  to  Jbc  .dmuJd  to  baT  «„.n     ' 

first  day  of  the  approaching  term  in  Appeal.  '^J''"!''^^  ''  »"•'•  "»•"  ^^o 

--^Montreal,  26th  September,  1805  ^''^'^'  '^'^-  '^^'•^"*- 

i. /f.  7?«fiM«^,  Crown  prosecutor.  -'apperiainf 

GMion  Ouimct,  Attorney  Hr  prisoner  ,  '  ^ 

(P.R.L.) 


Ji 


A 


MONTRKAL,  19tii  OCTOBER,  18C6.  '' 

In  Appeal  from  the  Superior  Court,  DUtrict  of  M„„tj^^al. 
In  Chambers— ror«»t  Monk,  J.        i' 

GEOROK  D.  FRRRIEIt, 

(.Ofpotant  in  Court  below), 

Appbllamt; 


AND 


ROBERTO.  II.  DILLO.V, 

(Plainlif  in  Court  beloti?), 

*  RebpoKoknt. 

onI%Tsl*ln8^^^^^  •"  the  Superior  Court 

on  behalf  nPthon  '  '^>™'«'"'g  «»  opposition  A/»  de  dUtrain,  fyled 

on  behalf  of  the  appellant  in  cause  No.  2359,  Dillon  vs.  Harrison  et  aJ    The 
appellant  now  tendered  security  for  costs  only  arrison  c«  af.    Tho^ 

be^InZ*^/'  ""  ^^"^f'^'  "^Po-'i*"*  contended  that  security  ought  to 

^7^^^:^;^' '-''  -  -"  -  --'  -^  «^-^  ^-^^--^ 

..^^ul'l'/^/T""".*'  r'**  *•"'  •"  *••«  "»*  "^  ^he  opposant  was  at  the 

ZlnTf  ?;   ;  '  "."^  "^^  *•**"«  ""  "  «'»"«''-  '^""nLn  between  th 
F)«t.0D  of  .defendant  becoming  opposant  and  that  of  a  third  person. 

.JT^:':u^    *"""  -ndoubtedly  the  two  cases  were  quite  distinct.    The 
..^pellant  in  th«  ««ecan  only  be  required  to  give  security  fo,  costs. 
^      Ch>M  <6  Z'imn,  for  appellant  i 

FtrkiiuA  Sttphetu,  fot  napoadrnt  • 

(A.H.t.) 
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8!;P|ilfeR  COURT,  1866. 
MO»|r«al,  lfl,u  MAV.  iMfl.  ^ 

i^.^  \No.  1733, 
CoNSTBUOTIoif  01-   fiat  l»„.,^„     T 

'      \    8!|Por.iN  Goods.  , 

of  tBe  claim  of  Meffrs  RvknVp     "'.«'''*"  *«"'''«  »<>  the  plaintiff  .a  «„ijn,   ' 

i»*.  the  26th  Deem^r.  1864.  for  I^Joo     '  "'  ""*■*''*  "*''*'"  '^■"4; 

The  defe„d.n-ta  Uet  the  demand  bj  three  ple«.     ^  ^  ' 

wo^ :  «"petj^^::^a  t  iiirtir  ^^^  ^"^'-  -''^^^  -  ■•-  *"- 

■  to  gi.e  notice  thereof  to  ZT2n7lZ  "'  ^'"^^  '  '"*'  '"  '°'*'"'*'' 
'  -thereafter  deliver  iu  a,  partS  i.'  !  "f  rL"** ''"""  «'"»«"'  ^-J- 
"».tu«  and  cireumstaneeT.?  tt  0^  X^:^  ^J-  '-  -  ^'-ge  .a  the 
"-une  by  dcclamUon  or  .ffirmationTnd  1 1  '  ^'  .""*  ""■'^'  P"*'  ^^  »«"• 
"ethel.  reaBonableeTidence^i  thromZvlr  •^'"  f  '^""*^  """<'•' 
"i.  JJroduced,  the  amount  of  .uchTr^a/arZT'  "j'  ;"»"'""''  «''*"•«• 
"or  recoverable,  and  if  there  .pperinv  Z^r  f  .  '  **"  «""  »>•  WWe 
"fire  shall  have  hlppened  bv  th.^1    ^  ^'^  sUtement,  or  that  the 

"Of  the  insured  orllL'    e  aroTtr\1fl"''  """'  <>— i-nce 
"»-der  this  policy.  .  m  pi  oV  anVki  dT'^t^  fJ"'*"  ^^  •"  «--««' 

The -aid  fi„t  ^e.  furth;,.,,e^*:jJ^;VL^  R^^^^^^^^ 
Mder  the  said  policies,  on  oB-about  th«  fith  t7    i    ^     ^•'"■«*<"'»  the^aasured 

in  the  plaintira  decla««ion  atoSd  T^*  J"^  '""  '^'«^  *^  »»•▼•  •ri""  - 
By.o,  one  of  the  inauS  aodtS'bf«  ^^  J*"'^  r"*^*^  ^^  «>«  «•«'  <f  Joh" 
".dthatauch  claim  w„ VL^^r^r^'Tl  "?*''***"*"^«»*-»2243.96cta.; 
-tltement.  in«,much  L  the  Lu^t,'^"'*"^  V^t  ««'*^-«»  •  fr«»<Jal-t  mis- 
K  if  any  loa.  occur^  by^of  Z  """^""".''r  "'^^^  toth.t«aoa.t, 
W44.10C..  and  by  «.aon  S  fl'tdTuT/'.'"'  "'  ^'"^  **  -'»  ^^ 
t««8  and  condition,  of  the  Zdv^M^Jl^^^^'  «>«'HiUtement,  u.d  by  the 
^eluded  from  dl  benefit  un7«  ^t  L  tl^"***  '^"^^  '^•'  «<»  were 
dischwged  therefrom.         -^"  "'*"'**  P"''""*  «d  «>•  defendant,  became 
Then  followed  the  usual  conclusion.  I 
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V*uy 


Utii\hUA  b»t  that  tho  aMttrad  did  not  iiuKtain  loM  or  damags  bj  Are,  aa  Id  the  plaiotift 
Th»yu« ..  In.  deolaratioD  allowed,  to  the  amount  of  |2243.9»o,  but  that,  on  the  oontrarj,  the  low 
KUKtaihed  by  the  amured,  if  any  loaa  thero  waa  oooasioned  by  the  fire  aet  forth 
in  tho  declaration,  ao  fkr  aa  auoh  ioaa  aroae  or  waa  oauaed  by  firo,  amounted  to  thn 
•um  of  1706.100,  and  the  rout  of  the  plaintiff'a  claim,  that  ia  to  lay  the  aum  of 
$U09.85o,  ia  for  gooda  claimed  by  the  aaaured  to  have  been  owned  by  them  tl 
the  time  of  the  aaid  firo  and  to  huve  been  stolen  on  the  oooaaion  thereof,  for 
which  laat  mentioned  sum  and  tho  oauBca  of  auch  loan,  the  defcndanta  are  not 
and  noveir  were,  by  tho  terma  of  the  aaid  policiea,  or  otherwiae,  bound  or  liable. 

That  on  tho  8th  Hay,  1865,  the  defendunu  tendered  to  the  plaintiffs  the  laid 
aum  of  $744,100,  which  waa  rcfuiod^by  tho  plaintiff,  and  the  defendanta  havo 
con/*igncd  tho  aamo  in  Court  by  thia  plea.  , 

Wherefore,  Ac.,  &o.  ' 

The  third  plea  was  the  gonoral  iaouo.  .     .      . 

Thero  were  two  questions  ioTolvcd  in  tho  contest : 

1.  Whether  in  tho  claim  of  the  insured,  as  set  forth  in  tho  first  plea,  there  ww 
a  fraud  or  false  statement  avoiding  tho  policy  in  tho  terms  of  the  12th  condition 
thereof.  ^ 

2.  What  was  the  precise  amount  of  loss  and  damage  by  fire  sustained  by  tha 
insured  for  which  the  defendants  were  liable  under  the  policy,  and  waa  the  tender  . 
of  the  defendants  sufficient  to  oover  this  loss  and  damage;  and  in  particular  wero 
the  defendants  liable  for  goods  lost' or  stolon  oo  the  occasiott  of  the  fire? 

The  defendants  contended  thai  the  amoi^nt  tendered,  9744.100,  Dovored  the 
amount  of  tho  loss  of  the 'insured  oovored  by  the  policies. 

Besides  other  questions,  whioh  for  (J>«  purposes  of  this  report  will  not  be 
referred  to,  tho  two  following  questions  Were  put  to  the  jury:  " 

Ninth.  To  what  aniount  did  the  said  itjan  A  Panneton  sustain  less  or 
damage  by  fire,  to  wit  at  the  date  mentioned  in  the  plaintiff's  declaration  ia 
respect  of  the  property  referred  to  in  the  policy  issued  to  thero  by  defendants? 
Tenth.  Were  any  of  the  goods  olV|lhe  said  ttyaii  &  Panneton  covered  by  the 
said  policy  stolen,  and,  if  so,  to  whwMmount  and  value,  on  the  occasion  of  tho 
said  fire,- to  wit,  on  the  said  sixth  day<of  March^eighteen  hundred  and  sixty- 
five? 

The  answer  of  th<<  Jury  to  the  ninth  question  was,  '^  To  the  anfolhit  of  two 
thousand' two  hundred  and  forty-three  dollars  ninety-five  cents." 
And  to  the  tenth  question,  "  we  cannot  say." 
Monk,  A.  J.,  in  charging  the  jury  aaid :" 

GiNTLimN, — Your  own  intelligence  and  the  attention  you  have  bestowed 
upon  this  case  will  relieve  me  from'  the  necessity  of  entering  at  length  into  the 
facts  at  this  late  hour.  I  shall  merely  calf  your  attention  to  a  few  of  the  lead-, 
ing  points  whioh  require  to  bo  noticed.  In  the  first  place,  gentleman,  I  may 
tall  you  that  in  oases  of  this  description  positive  evidence  is  seldom  or  never  to 
be  obtained.  Testimony  sufficient  to  remove  any  reasonable  doab^  is  all  that  is 
to  be  expected.  We  may  suppose  that  all  the  evidence  whioh  could  be  adduced 
has  been  adduced,  and  the  question  then  is,  whether  you  believe  that  testimony. 
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.lion  of  th.  m.„„«i;  .hi/h  L    L  jjl      .     ^T"/''"''^'  '^'» •«>"•! J«r- 
«iroum.Unoe.  of  th.  STh^n^!   T    TJ  ."  '^  «'•*"•  ""''  "•«»"  •"  "•« 
whether  you  will  b^le '.^7,  *1  *  1  M  "  !     ''•'^""*  '"  P'""*  '"""  «"•'«»  «"  «».  or    ' 
eitremei;  .tr.„,  Tf  ;r'„7„  ^^  ""'^  '"'^"i-'"';  ^^  """'J.  indeed,  havo  b;oa 

the  o.«,.  had  not  b^      ptcrd  ^1  Zl  7.  ""''  ""  ^'"^  «'--•"•"*«-  of 

boring  their  ♦e^tin.onrof  oUrvh^^^H    "   '""  ""''i:  "^^  ''"  opportunity. of 
uoertaining  .ha  dcgreJ^ft'jI^r/t^l^^^  :t  I"'l''^^  '^.r' '' 

..bo„eveone..d^fti:z!;:rn't;"^te:r:!,:^^     ^ 

uiy  own  part,  sec  n«  the  tnaniinr  in  Ji.:„».  .i      .         "°"'°*  '""'  J"",  but  for 

A^Ni^poL  toatti:he:rii    i,:  ti^^^^Iufr  '""^-^«;^-"^.  ^ 
»jr,  whether  you  conour  Vvith  n.c  in  this  oniln      t!  ^""'  «''""•""«".  ^  ^ 

t-cc,  for.  if  you  believe  the  ev  J^    of  ^  Rv      '' ^ 
I'anncton,  and  tliat  .heir  te^timonvU        «       ?{""'  ""''  ""^  '''''  P'"'"'''''  ^r. 
adduced,  'you  n.uat  ^::: ^^I^ZlZ'Z^ ^^  Tt""^^  "''^""- 
inisrcprescntlitio,,,  no  fraud      ItlTZVTf  f  T"*'  """"'  '"'"  »^«»  «o 

ltH"itepo.ibr;th„t;:,lvc     SibHtofn^^^^^^^^^ 

the  evidence  for  the  nlaintiff  vm.  „V*  '  \  i  ^  ^    °  '^'"P*"*''  *o  attach  to         • 

paying  that  the  lo     w     gi',;/     TK^  "?   ''".  ^''''P"'"''^  '°  ««  *«  »''°  «-*e„t  of 

44,,ent,!::::,!;i:t^,,^^^^^^ 

.MotMittle  of  evidenso  which  discolfrnud  Th„'«  f  .""  "";  '^"^"^'"'^ 
claots  sets  up  that  there  was  fraud  17  •  •        ""*  P'""  "'^  *''°  ''«'"™- 

;boroby  a4d  and  ItZ:;::^^!:;^^::;'-^:;'":;!'?  ^^^^  was 
I  know  of  no  circumstance  that  discloses  frttu7  J^r  .  '  ''- '°  "*"*'"'• 
iastified  in  maintaininL'  the  fir"  Z  S7r  '•  i  f""'  ^'"^  ''"  "«»  «»« 
The  fact  scenes  to  be  that  when  ^S^'iffc         "f  ^  ""^  ---tancea. 
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Ihat  thtire  win  no  (VBud.  All  tha  wUn«H«  mnt  in  najring  Ihut  tlio  property 
knit  wan  not  ilmtrojnd  lij  flnt.  Won  it  Ktoicn,  or  won  it  d«'strojo«l  in  anj  other 
way  ?  Weil,  Kontluimm,  I  liavo  no  hoaitation  in  Mjing  that  it  woa  not  ilMtroycd 
by  in,  and  thoru'ianouvidonco  to  trad  uato  tlio  ounoluxion  (hat  it  woa  d«Mlrojr«il 
in  any  othor  way.  Wo  liavc,  tlivn,  to  auppoM  that  when  tho  uititona  of  Thrw 
Rivera  rui«hcd  to  tho  aoono  of  tho  tiro,  nnd  tlie  promim<M  wore  KUtt<>d,  that  tli«y 
want  in,  and  witliout  any  rentraint,  liiio  n  bund  of  biirtmiiana,  they  carried  oK 
grooerieli,  li<|Uoni,  nnd  whutuvor  they  laid  their  hand*  on.  Mr.  Sbortiaii  wu 
thero  and  witncaHod  tho  oonfuHion  ;  and  hu  MiyH  that  it  ia  not  only  poRNiblu  but 
nitromcly  probable  that,  in  (ho  removal  of  tho  property,  n  good  deal  oritiiiMp 
pcarod.  I  tliiiik  it  ia  cxtrouioly  probable,  and  it  N(anda  to  contnion  aenae  that, 
under  the  particular  cirounmtnnci-a  of  thin  fire,  ii  certain  amount  of  the  proper(y, 
at  all  cvcn(f),  waa  onrriod  away.  W«>ll,  gcntlunicn,  if  you  oomc  to  tho  (imicluKion 
(hut  u  cui'tiiiu  umuuiit  of  the  property  wan  carried  awuy,  I  do  not  know  whether 
you  are  juatiiied  in  Htoppin^  Hhort  at  any  particular  aniouDt.  If  you  think  that 
only  1100  or  8500  worth  w»i«  curried  uwuy,  it  will  bo  for  you  to  aay  whether 
you  will  atop  Hhort  at  thia  amount.  For  my  own  purt,  if  I  came  to  tho  conclu 
aion  that  any  |)ortion  "f  tliiw  property  hiid  boon  r«MHovi'd,  I  should  have  great 
bvaitntion  in  atoppin)^  at  uny  pui-tiuulnr  fi^'pro,  Tlui  fact  that  tho  property  wait 
removed  under  these  cireumHtuucoH  juttlitled  Mcwra.  Jtyan  nnd  I'unuoton  in 
•ayin^,  even  if  they  did  not  lose  it  all,  thut,  t.ikin^  their  pureha.HeN  nnd  their  lalcx, 
they  would  eliiini  ho  much  for  property  loMt  or  Htolon.  If  they  were  honcMt  niun, 
and  it  war*  not  proved  that  they  were  di.shoiiC!it,  nnd  if  they  really  believed  that 
they  bud  ull  thJH  Htock,  were  they  not  ri;^lit  in  making  a  claim  Nuch  uh  this? 
They  «aid — "hero  arc  the  tif^ures.  ^Wo  purehujied  b>-twecn  May,  HJOt,  ami 
March,  iHUri,  ^^oodH  to  the  amount  of  814,000."  Thoru  ia  no  difliculty  about 
this  amount,  i'or  the  iuvoicox  .show  that  tiit^y  have  told  the  truth  in  this  respect. 
Then  they  tell  you,  "  \Vc  have  diMlucted  for  sales  for  cash  nnd  on  credit  dur- 
ing the  Hame  [teriod  before  the  tire  (allowiiii^  20  per  cent,  for  profit  on  Rales) 
the  sum  of  ubuul  870UO,  leuvin;:;  Htock  on  hand  to  tho  extent  of  about  17000.' 
With  roHpeet  to  the  Hales,  if  you  think  liyan  \\m  told  the  truth,  therp  can  be  no 
doubt  ubout  them.  It  would  have,  doubtless,  been  more  Hutiiifuetory,  if  the  Maks 
book  hadbueu  produced.  Vou  have  no  other  cvidorteo  than  that  of  liyan 
biniHelF;  but,  if  lie  haH  told  the  troth,  there  was  at  the  tim«  of  the  fire  this 
amount  of  goods  on  bund.  Alter  the  fire,  it  wuh  found,  on  »  careful  inventor; 
being  made,  that  about  $4000  worth  of  goods  reiunined,  leaving  a  diSercDce, 
unaccounted  for  except  by  the  fire,  of  8224^].  This  amount  is  now  claimed,  and 
I  think  you  may  oonio  to  the  conclusion  thu|  not  only  wns  there  no  fraud,  but 
that  ibis  81400  worth  woa  really  lost.  It  is  for  you  to  determine  tho  fact,  bat 
it  is  my  duty  to  tell  you  that  1  think  tho  plaintiff  is  entitled  to  this  amoont. 
At  alt  cvente  yOu  must  reject  tho  fir^t  plea,  giving  your  verdict  at  least  for  the 
$744  tendered.  You  have  then  only  to  deal  with  this  81400.  If  you  arc 
satisfied  that  tbc  property  was  stden  in  the  removal,  that  each  person  carried  off 
a  portion — and  it  must  be  borne  in  mind  that  it  would  not  take  long  to  carry 
awdy  goods  to  this  amount — if  you  are  of  this  opinion,  then  you  must  come  to 
the  oonolusioQ  Uiat  this  was  a  theil,  a  loss  for  which  the  Insurance  Company 
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.f  llabl.,  ..d  lb.|  tb^  .,.  lubu  fbf  th«  whoU  .m„«„t  el.|„,^,      ,f  „;. 
Y;  •"  th*  •onolu.lon  ih.t  jrou  c.„„oi  .llow  Ihi.  ol.im  for  11400.      But  no 

«a.t  bare  be«„  during  tbe  «n,o,.l.     I  do  not  tbink.  ge^te^en  "b.t        . 
n^r,  orm.  U,  .dd  .nythlng  to  what  I  h„e  alr«d;  LI.     Tb,  „  U 1 
.on  of  fkc  •  b  too  Icngthj  to  read  to  ,„«  .t  thU  I.to  hour.    The  ollvVu^lttn, 
that  oan  give  yoa  anj  difloulty  ani  th«M :  ^  qutationa 

"To  wb4t  amount  did  Rj.„  and  Pannoton  .uaUin  loa.  or  dam.go  b»  flr«?  - 
They  n.uat  a«un,dly  rocover  to  the  e.tent  of  «744  ;  an.l  if  you  tWnk  th^c  r- 
cumsunce.  of  the  c^  corroborato  what  waantated  by  Ryan,  /ou  cannot  i!  out 
^..«K  then,  tfto  w  ole  of  their  eiai™.     The  „e,t  qLtion  Ih'  "  wer,  any  of  I 

Ju.«t.o„  you  „u.t  anawer  according  to  the  cidcnce  that  Unn  boon  I..i    h^^Lc  yo 
There  ..  another  queation.  a.  to  whether  the  claim  waa  fV«nduie„t,  which  you  w  1 
have  no  d.flBculty  in  anawcring  in  the  negatiyc.  c  ^ 

The  only  two  .,uoHti«n«  that  can  embnrraM  you  are  tho  two  I  have  mentioned 

t'^^tlT^^r::'''^  ^"" ''''  '"^  "v""'« "'— ^--  of  "h-:'; 

Ll2.-  ^"  .noroantiHfaotory  if  l^bada  detailed  Htatcmcrft  of  the 

«I  "ot  tho,e  men  ye.  .f  y„u  beiiovo  what  tho/havo  aworn  to  bo  tho  truth  you 

:l:f  i„:i?;'  "'"f  •"""'  t^^  ^"^  r  ■"  »™"-^  °'--''  -» ^»  J 

are  not  juatified  in  makmg  any  reduction./ 
With  thono  rcmnrka  I  leave  tho  caao  w^i  you 

"Umrt'f  "u  ^"'■^  '"  ^''"  "''r'  '•"•""'■""  ^'^'  t«  *»"""  '^"^  "To  the 
"Zta?-    ^y''"''^''^'"^  »"«  '"¥™J  and  i«^y-,hree  dollars  nine.y.flve 

Their  «n«wcr  16  the  trnt.i  que/i„n  wb«  «'  we  «.innot  «ay.  " 
Ihe  defendants  Bubsequentiy  n^vcd  tho  Court  (Badolkv.  I)  for  a  new  trial 
on  the  ground  of  mi«dirc.tion  b/the  jud,e,t  tho'trial,  and  also  for  a  judg. It 
nonobntante  veredicto.  /  •    -       ■■    *  ''■•^.' 

The  judgmenUf  tho  Cour|/(J)tb  July,  18CG)  was  in  thefoilowin.,.  terms:     ^ 

pla.ot.ffof  the  2Gth  of  Ma/laal,  that  judgment Jbe  rendered  and  entered  up  in  - 
h.8  favor  upon  the  verdict^f  tho  jury  given  in  this  cause  on  the  IGth  day  of  May, 
f  m:."i    "'»?''««"*'«' J^««on  of  tho  defendants  of  the  ?lat  day  of  said  month 

IS       '  i  Vr"  ^  ^'""''""^  v^'"'»"'  "«"''  to  ««id  Verdict  «o„ 

«6.<a„te  W.cto.  and^hat  in  the  event  of  t^he  defendants  not  being  entitled  to 
the  dismissal  of  «..d  pl^intifTs  action,  that  a  new  trial  by  jury  be  granted  in  this 
«^U8o  for  the  reasons  mentioned  and  set  forth  in  said  motion,  having  examined 

;,  J"^  i"*"  '".'^  ""'''^''^  th*  "•«'^°''  »-ig°ed  by  said  defendants,  seen  and 
««nmed  the  sa,d  verdict «,  given  and  rendered  by  tfie  said  jury,  and  having 
mturely  deliberated ;  doth  reject  «,d  refuse  the  said  defendant's  motion,  and 
tfoth  grant  the  said  plaintirs  motion,  and,  in  consequence,  it  is  oonsiderid  and 
wjaaged  that  the  plaintiff!;  do  WflOYcr  ijnm  the  d<fand»at«  jhu  ama  of  ty<p— 
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COURT  OP  QUKENS  BENCH,  1866. 


HtGi^bbon    thousand  two  hundred  and  forty-three  dollars  and  ninetj-fiye  eents  current  money 
IS^STcom.'  f  tl^w^P^inoe  of  Canada,  with  intenist  thereon  from  the  23rd  day  of  Septem 
pany.       her,  1865,  da^  of  service  of  process,  ^ntil  paid,  and  eosta  of  suit  distraitato 
Messrs.  Perkins  aiJil  Stephens,  attorneys  for  plaintiff." 

V  Judgment  for  plaintiff. 

B.  Devlin,  d-  J.  A.  Perkins  d;'S^tephen»,  for  plaintiff. 

TomiMce  <fc  jV«m»,  for  defundants.    \;  .  i^ 

'  ^•<..  -     „^,?'"""**''"''*'  aitl'orities  as  to  non-liability  of  In.ur.r8  for  go^ds  stolen :    Boudougquii- 

>.1^Th.TrV;"''''f  "•'"'•  AngelloivFire  and  Life  InBurance,  §111  etscq.  M^dea 
^ ^T,  The  City  and  County  Assurance  Co.,  1  Law  Reports,  232..  .        -. 

^.  A:  Perkins,  for  plaintiff,  cited :  -^ 

'  ^     29fr'mrf«r'^lr^'f\r''-    A'»"^<''-I"^"«">««.«1.    Boudousqui6-Insurance,No. 

V       ,       1    40...  o80,  C07  8  9.    Quc^aulf,  Assuranee,  p.  66,  p.  56,  and  Index  511.    1  Phillips  Ins 
jiliat,?!S-4      ""  ■'  ^'  "'''. "^^ ■'"'  '»^*-     ^•''""^  ^°'-  2.^P-  380>t}run  and 

B.  Devlin  cited :  *  "^  * 

Comlianl^Tv '',f  •  "'  ."•  ^"■"""'^  ""P"'''-  '"'•  ''  P-  ^^^-  Catlin  'vs.  Springficl*  Ibs. 
Company,  N^  Y.  Reports,  vol.,  5.  Shclden,  p.  47S.  Gaties  vs.  Madison  Ins., Company 
t  urt.3  dec.  Supremo  Court,  vol.  12,  11,  pp.  404.  2  Barn  and  Aid.;-  Bush  va.  Roya?  Ex' 
change  Ins.  Company.  5  Barn  and  Aid.,  p.  171,  Walker  vs.  Maitland.  7  Bam  a*t,d  Ld.,  J 
219  Bishop  vs.  Pentland.  Emerigou,  p.  419.  Philli,«  on  Ins.,  toI.  1,  p.  688.  Hill's  rJ 
VT'lf-'t:-'-  ^""-  "'^-  ''"•  "•  ""^"'  Jo"°««>»'»lieports.  vil.  13.  p!  2W.  Angell-Ins , 

'%       .      .1  '""''""•"'^'"^  ""tboritics  cited  l.y  the  counsel  for  plaintiff  have  been  obligingly  supplied  bv 
t  •       tui'm  to  tho  editor.  *'  o    oj      n    -  "j 
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MONTREAL,  28th  FiBBDABv,  1861. 
.    Coram  Baoqlet,  J. 

'  No.1025.  \i^  ,  ; 

MaBBIAOBCoNTHAOT— CONSTBUCTION— DOWBR 

Bhall  permit,  to  the  «id  M«rle  EW™  Mui„  ^"f^ "  "oon  •««'  hU  deceMe  m  cl«„m«.nce8 

wfae."  The  marriam  took  ntac"  wid  pitl w  T7  ,  ""*  ^"'''''  ^'•'  "«>■  not-other- 
Having  been  .old  bftTBheS  hlt^f!  M«,  f  .'^^^*'^°'""  '°"'^'"'*'  -^O  "'  """tables 
paid  oat  of  the  moneys  lerted  by  he^eJS  .1  ??',"  °""""''  "'"^'^  »" »"»  °PP<»'"on  to  be 
creditor,  Aonld  glveLnZ^ZTon^Tdt^Tl^^^'lT'''  ''"'"'"°  »'  ^<>«>. »»'«"  the 
wonld  be  paid  the  «ld  ImT  '       "'  ^^"^"^  ^""''  '» ""^  «*«  »^'»ed  him.  she 

"""^"^l^^lSi/  """  '""*  '^'*'  "•''  -«  maintained  acoordlng  to  the  maxim  '.J,^ 

^.'"itof«ef««ondebonisi8suedagain9tthegood8of  thedefendant  Patrick 
l-eslie,  under  which  the  plaintiff  made  a^levy  of  £114  11»      "*'^"'!»"*' ^«*nf 

Ae  opposant  and  her  husband   agreed  to  take  one  another  T  man  S " 

«i«».lor. or  .d»iDbt»tob of  ft. «id  P.ttiok LelSri,  »„. l^^Y-^    ""' 
•■  <mmMmu  dull  pMnt  to  the  nid  M^riliC  -^T,  ^  ?"  **~* 

St^^i-i^S^^tl^SS 

^nct  of  Montreal,  on  the  5th  April,  la^O  '  ^"^ 

ToL.X~9 


'X. 


•  ,<fr  r 
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DelMe  et  vir. 

and 

The  Bank,or 

UontreaK 


That  the  said  Piitriok  Leslie  was  then  insolvent,  and  en  cUcon/Uure. 

That  the  movable  property  seized  and  sold  in  this  cause,  at  the  suit  of  the 
plaintiff^,  belonged  to  Patrick  Leslie,  one  of  the  defendants. 

That  the  opposant  ww  therefore  well/ founded  in  d^mandinj?  tfiat  she  bo 
^  '  collocated  for  the  aipount  of  the,money  arising  from-  the  sale  of  the  said  movables 

of  the  defendant,  Patrick  Leslie;  iri  deduction  of  the  said  sum  of  £4000,  unless 
thecreditors  of  the  said  Patrick  Leslie  should  prefer  to  give  good  and  sufficient 
security  to  the  said  opposant,  that  when  the  decease  of  the  said  Patrick  Leslie 
should  take  plact?,  in  case  she  survived  him,  the  said  sura'of  £4000  should  be 
»       well  and  duly  paid  to  her. 

Wherefore  the  opposant  prayed  that  out  of  the  moneys  levied  in  this  cause  of 
the  goods  of  the  said  Patrick  Leslie,  the  said  opposant  be  collocated  the  sum  of 
£4000,  or  to  the  amount  of  the  saM  moneys  in  dedabtion  of  the  stud  sum,  unless 
the  other  creditors  of  the  said  Patrick  Leslie  should  prefer  to  give  good  and 
sufficient  security  that,  when  the  death  of  the  said  Patrick  Leslie  should  take 
place,  in  case  of  her  surviving  him,  the  siiid  opposant  'should  be  well  and  truly 
paid  the  said  sum  of  £4000  currency. 

The  Bank  of  Montreal  also  fyled  an  opposition  as;ainst  these  moneys,  for  the 
payment  of  $4711.83.  •- ; 

,     The  Prothonotary  prepared  a  report  of  distribution,  whereby  the  opposant, 
•  Dagie  Delisle,  was,  col  located  for  £93  IBs.  7d.,  on  certain  conditions  mentioned 
in  the  report. 

-'  '        The  report  was  contested  by  the  Bank  of  Montreal,  which  averred  that  by  the 

contract  of  marriage  set  out  in  the  said  opposition  (of  Dame  Delisle),  to  wit :  the 
contract  of  marriage  between  the  said  opposants  of  the  28th  day  of  April,  1857, 
betore  Griffin  and  his  colleague  notaries  public,  the  said  Patrick  Leslie,  the 
husband  of  the  said  female  opposant  and  one  of  the  defendants  in  this  cause, 
stipulates  in  favour  of,  and  settles  upon  the  said  Dame  Elmire  Delisle,  instead 
and  place  of  dower  and  other  matrimonial  «dvantago.=i,  a  sum  of  £4000,  payable 
after  the  death  of  the  said  Patrick  Leslie,  and  in  case  of  her  surviving  him,  as 
will  more  fully  appojir  on  reference  to  the  said  contradt  of  marriaije. 

That  the  said  Dame  Marie  Elmire  Delisle  hath  been  illegally  collocated  for  the 
said  pretended  claim  of  £4000.  «  .  ^ 

\       That  the  said  claim  of  £4000  has  no  actual  existence  whatever,  and  can  have 
-  no  force  in  this  ease;  that  the  stipufation  contained  in  the  said  marriage  con^ 

tract,  and  cited  in  the  said  oppoi^ition  in  favour  of  the  said  Damo  Klniirc  Delisle, 
was  not  accompanied  with  any  delivery,  is  merely  contingent  (eventual),  and  was 
|.  only  conditioned  lipon  the  event  of  her  survivJog  her  said  husband,  Patrick 
Leslie,  and  has  not  now  any  existence/  and  cannot  be  maintained  in  law  by  the 
said  opposant,  as  claimed  in  this  case:  that  the  said  pretended  claiia  of  the  said 
t)amo  Klmire  Delisle,  arising  out  of  her  said  marriage  contract,  was  stipulated 
in  Heu  of  dower,  and  is  therefore  in  law  subject  to  the  sime  conditions  and  dis- 
positions, and  should  bo  consideted  and  dealt  with  as  a,.convcntional  dower 
{douaire  prefix.)  - 

THat  the  collocation  of  the  said  Dime  Elmire,  Delisle,  in  the  said  judgment  of 
■   ■ 'distribution,  for  the  sum  of  £98  Is.  ltd,  currency,  is  illegal  and  unjust,  and  the 
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^98  Is.  1  Id.  currency,  for  which  ^the  said  opposant.  Dame  Elmire  nlli     k 
•      been  illegay  collocated  nn<l  n,a»  :<•♦!.        »  ^\r"  '  ^'""^  i^inaire  Delisle,  has 

-ion  o?,ta  JrL«  pj£iihi  H  KV•"\"•~'*""°°''"||- 
;.  *";»».  f«'I>""ieElmirel)cli,lc,,tg„eJ»M„„. 

„,^I'™f '!  ''f  ?"  t  '"-'*"  '''""'  ""''"°  ■'»  "'■""««''  co„,iJor.blo      II 
do  mari-g.,  si  B.c»x\-.iLeo?irZ,„^d.  rtlrt    7  '""  °°"""' 

"*  rrtd"f °?  ™'"''  -'*'  --^e^"**  i;^^^^  °"""°° 


Dullale  et  vir. 

The  Bank  St 
MontNal. 


f     \ 


*; 
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Montroil. 


Deiteie  et  vir.  V^^  "i  elle  rccevait  oetto  somme,  41k  6n  paierah  Cintdrdt  &  compter  do  I'ezpi- 
The  Balik  of  ration  duB  d61ai8  donndes  d  Pqton  puur  fournir  son  oautionnemont. 

La  banque  ordajicidre  de  la  sooldtd  doot  M.  Leslie  fesait  part;ie  a  oontc8t<^ 
I'opposition  etia  colljKilitioD^i}^  I'opposante,  ea  alMj^ant  que  la  erdance  rdclamde 
n'avait  aucune  ezistenoe  aAUiello,— :<iu'elle  n'^tait  qu'dveiituelle  et  qu'elle^  ddpen- 
dait^de  la  condition  qae^jAposante' survivrait  h  son  mnri;— q\ie  iv  plus  cette 
prdtendue  cr(5ance  ^vait  etc  stipuMe  pour  teiiir,  lieu  do  doutiire ;  qu'elle  dtait 
.  sujette  &  toutcs  les^conditious  d'un  douuiro  'prdhz  et  qu'olle  deyait  6tre  cqnsidf 
443k  comme  telle.  .».,-•  .. 

.   L'opposante  soumet  qu6  son  droit  est  in  contestable.  '   *' 

Le  crdancier  d'ttno  rente  yi^gere  n'a  qu'une  crdanbe  i5venluelle  dont  rexi|ibi^ 
litd  depend  du  temps  que  vivra  la  personpe  sur  la  tOto  de  laquelle  cette  r^ote 
;    -     repose.     L'acquereur,  I'dol^iigisto  ji'ont  que  des  crdances' dventuoHes  pour^Ia 
garantie  stipulde  en  leur  favour,  cependant  rich  n'est  plus  oommun  que  la  ooHo- 
*^^C9tion  de  ces  sortcs  de  creanccs,  aveo  option  aux  creanciers  purs  et  simplto,  de 
prendre,  In  deniers  en  doitnaut.  caution  pour  lepaiementde  1(|  rente  d,  Tavenir 
fin  de  ^e'^bourser'  les  deniera  si  celui  h.  qui  Ton  a  promis  la  gikrantie  est  trouble. 
.   '      '    Les  auteurs  i;ecommandent  ppmme  precaution  utile  aux  appeles  &  la  substitu- 
tion, de  s'opposer  au  d<$cret  fait  sur  le  grdvi^,  afin  de  ■protdgerle. droit  qu'ilg 
poujrront  avoir  un  >)our  si  la  substitution  s'otfvre  en  leur  favour.     Or,  quel  droit 
'^       pftut  fitre  plus  6ventue!  que  celui  1&  ?  . 

-  lie  crdancier  d'un  droit 'ou  d'une  cr^ance ^ventaelle  peut  ^9n<^ faire  tousles 
actes  conservatoires  qui  tendent  4  iui 'assurer  Texercite  de  oe'droit  t>a  le  reoou- 
vrement  de  cette  crdance  lorsqu'ils^deviendront  exigibles — et  puisque  Ia.loi  ne 
'  '''fait  aucune  exc^pMon,  eette<»rdgle  <^t  s'appliqufir  lorsqu'il  8'8git<le  la  creance 
d'une-fcmjne  niari^  pour  SOS  gains  de  survie.    V*"         '     • 

Les  exentples  oik -de  sepiblablea  rdqtaidationav  out  6t6  Taites  sur  le  produit  des 
,  biens  nieu1>les  sont  as.sez  rares,  surtout  sous  I'empire  du  droit  aocien.  La  raison 
«n  est  sensible,  o'csl  que  tons  les'oontrats  do  mariage  devant  6tre  refus  par  des 
njiciers  publics,  la  femme  cxergait  sur  les  immeubles  du  man,  Thypotbeqae  que  ^ 
CCS  acted  lui  conferaiont  de  plcin  droit,  sans  qu'il  fUt  be^in  d'ane  affectation 
s[>eciale,  ni  d'enregistrement.  ^  "«      ^  ". 

Ce  ne  pouvait  ctre  que  dans  des  cas  extrSmoi  qu'elle  sd'trouvait  oblige  d'ezer- 
cer  son  recours  sur  les  moubles  do  son  marl  en  d^onfiture,  elle  qui  avait  dne  bypo- 
th^que  sur  tous  les'immeubles  qu'il  poss^dait  ou  qu'il  avait  possddd  depuis  son 
mariage — mais  do  ce  que  ce  droit  n'k  'pjis  ^te  exercd  plu9  SQinvent  il  ne  faut  pai 
«n  conoluro  qu'il  n'existe  pas.  ,    " 

.  Si  les  immeubles  du  mari  avaient  ete  hjpotb^quSs  4a  sQret^  des  droits  de 
l'opi«08ante,  elle  aurait  ^ana  aucun  doute  pu  faire  toutes  les  oppositions  neces- 
eaires  pour  proteger  sa  cri^anoe.  Elle  aurait  pu  deman^er  que  les  ordanoiers 
colloqads  fbasent^aas  de  lui  donoer  caution  qu'ila  rapporteraient.  L'adjudi- 
oataire  lui-mSme  n'aurait  pas  manqpe  de  faire  cette  opposition  afin  de  se  pr6mu> 
.  nir  centre  h  recours  de  ropposailte  et  dans  Tua  oo  I'antre  oaa  Ton  aurait  ooUoqu^ 
Boit  I'opposante^  Boit  radjudioaire  en  donnant,,  comme  cela  a  6t6  fait  daas  cette 
oaose,  anz  or^anoiers  purs  et  simples  I'option  de(|)rendre  les  deniera  moyennant 
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'  Z!t  t^S^'^'T^^-r  U  int^rfit.. 


Sironpeutewroerune  1)^,1,,^. 


Ce  droit  de  la  Temni«dA«.fi.: n..  '      '    * 


-tSiri:-*^*^.-^ 


vJ  Built. 
VontrmU. 


\ 


•V. «""«««  a™  u„  JZ  i,rr^      -^rtd^-lioo  po.,  .D  grin  *i 

duels  des  assoc^s  restent  1»  vnm.  J^  — x      •   "v      " '^'*'*  «  '«•  biens  indivi. 
S6:fondant  8ur  cette  disDositinn /111  ot«*»*  i»  ^      °  "   ' 

.•ilIM|lii«iitdansMconte8t»tio»:  '.  ...  ""«»«■«  ai«lnt(utio»,  ^ 

«M.di^Wo„.leg.fe,,,u-„\.rp„..M.co.ai;SlS^^^^^^^  ". 

que  eomme  un  douaire  prefix.     \  .*    '  .    '^""WH^auiirement;*   . 

;  Ces  principe8iHV6quds.par-J>^i8antei  l^cont^^ 

.nvarviblement  d^tcrimniS  la  jurisprtfdenc^  dans  be  scni.      ir^J-  , '?**r  **°*  >  ^*i 

■ppuj^s  d«  .„^«, ,.  p,™  >„^zi  £  1"  d^r"^"^  - 
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Delbleetvlr. 

•nd 

Tbe  Bank  of 

Montreal. 


l:T-: 


X, 


■1   :■ 


Avant  la  mert  da  inari,  la  tbmlae  ne  pout  eziger  son  douaire  non  plus  qu'au. 
oun  de  scs  giiifia  do  survio,  jusqiie  1&  it  n'oiiste  auoooe  obligation,  .aucuoe 
or<(ni[tt!e.  **        ;•     ;    ' 

Th^  Court,  (Badolet,  J.,)  rendered  tbe  following  judgment :. 

"  Considering  that  in  and  by  the  oontrac.t  of  marriage  uiade  and  exeouted  on 
"  the  28th  April,  1857,  before  Griffin  and>coUoague,  notaries,  between  the  said 
"  Pame  Marie  Elmij»  PeKate  and  the  raid  Patrick  Jjeslie,  the  opposanta,  it  is 
"  stipulated  that  the  said  Patrick  Leslie  hath  given  and  granted  thereby  unto 
"  the  said  Dame  Marie  Elmiro  Dolislo,  his  intended  wjfe,  accepting  the  aame  in 
"  lieu  of  dowered  of  every  oUuer  matrimonial  right,  oluim,  pretension,  the  sum 
"of  four  thousand  pounds  currency,  to  be  paid  by  the  heirs,  executors  or  ^drnin- 
"  istrators  of  the  said  Patrick  Leslie  as  soon  after  his  decease  as  circumAtanoes 
"  shall  permit,  to  the  said  Dame  Marie  Elmire  i)olisle  and  his  lawftil  issue  by 
"  the  said  intended  marriage  in  case  she  should  survive  the  said  Patrick  Leslie 
"  and  not  otherwise,  with  the  stipulation  thereto,  provided  that  if  the  said  Dame 
"  Marie  Elmire  Delisle  should  predecease  the  said  Patrick  Leslie  without  surviv- 
'Mng  heirs  of  her  intended  marriage,  the  sum  so  stipulated  should  not  be  paid 
*'  to  her  heirs  or  representatives,  but  should  be  the' property  of  the  said  Patrick 
"  Lesne,  and  at  his  disposal ;  and  it  was  further  Stipulated  by  the  said  contract 
^"  that  the  said  Dame  Marie  Elmire  Delisle  did  thereby  renounce  to  all  dower 
"  and  light  of  dower  and  every  other  matrimonial  rig^t,  claim  or  pretension, 
"  consenting  that  the  said  sum  so  stipulated  8boi\ld  be  in  lieu  thereof;  and  con- 
"  sidcring  that.. the  demand  of  the  said  Dame  Marie  Elmire  Delisle  in  find  b^l|er 
"  opposition  in  this  cause  fylod,  under  and  by  virtue  of  the  said.stipaUtions  of 
"  said  contract  of  marriage  to  be  collocated  for  the  said  sum  of  fbur  thousand 
'"  pounds,  currency,  in  and  upon  the  proceeds  of  the  personal  estates  of  tfie  siRd 
"  Patrick  Leslie,  now  before  this  Court  for  distribution,  is  not  founded  in  law, 
"  doth  luiiintain  the  contestation  of  the  Bank  of  Montreal,  contestant,  of  the 
"  said  claim,  and  doth  reject  her  suid  opposition  with  costs,  and  doth  order  the 
"  report  of  distribution  fyled  in,  this  cause  to  be  amended  by  striking  therefrom 
"  the  fifth  item  thereof,  collocating  the  said  Dame  Marie  Elmire  Delisle,  ai&d 
"  rejecting  the  conclusion  or  order  in  the  said  report  having  reference  to  the  said 
"  collocation,  and  makiiiju;  such  further  or  other  distribution  as  to  law  and  justice 
'^  may  appertain  in  favour  of  the  parties  thereto  entitled."  iPh||gpi 

Contestation  maintained. 

I/aflqmme,  Laftamme  and  Daly,  for  the  Bank  of  Montreal. 

Dor  ion,  Dor  ion  and  Sinical,  for  Dame  Delisle.' 

(P.  W.  T.) 

Adtboritus  GiTiD  ON  THB  ^ABT  or  TBI  Bank  :  • 

PaxHiABa  Pboposition.— Dnraat  la  vie  du  man,  la  femme  ne  peut  exercer  aueune  re- 
clamation  pour  son  douaire,  ou  aacun  droit  de  survie  sur  les  meubles  de  son  marl  dere*^ 
nu  inaolTaWe.  .     *  ", 

n  est  nScessaire  de  remarqaer  d'abord  que  le  st^tut  de  18S9,  22  Vict.,  ch.  4,  sec.  1, 
ne  peat  rec^voir  d'applieation  ici,  attendu  qu'il  est  p0Bt6rieur  an  contrat  de  mariage  de 
I'appelante,  lequel  est  dal^  du  28  arril  1867,  et  subsequent  k  la  formation  de  la  society 
dont  son  man  faisait  partie,  et  la  question  doit  £tre  examinte  independamment  de  ce 
»-uoti«^«it^eejtttumi( 
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Actes  de  Notorl6t6  du  Chatelet  de  Pari»,  p  lo         '  " '~~~ 

"  mertt  ob.crv6  dan,  1«  Conturae  dJpari.  Mv     "  "PP"/"<"'dra,  que  I'uMgo  invloUblo- 
"  n«l,ro„t  en  ex^.cuUon  uT'^n tl  rral^J^'t'"  ""  J""^"'""'  de.' queation,  qu 

"  migti.,  et  ne  peut  reprcnUre^t  dZanJ^Il  fqu'elle  a  mis  dan.  la  commu- 

"quent  do  toufce  qui  y  entril  Ta  L„  e  .-n  J  '"  «"»»"'""«"t6.  et  par  conW- 

'  .;enpe„tWe,.pK.J4etpord;i:VrCri:^^^^^^^^^^^  ^^  «^«  P«-. 

"  M»  d'hyfothijue:'  ''''"' ^'^  "^ ^rc  payer  ,ur  cea  rncu^k,  qui  ne  »onl  pa/au.cepli- 

-'mali^I^i'::^:^^^^  f --"-ut^  ^^  '«^»'"t  pa^  lan.o«  naturelle  du 
;;et  en  eette  q„„.i,6  m:^:^^^::'^:^:^^  "^^^  P^n>.<l,«enoe„t  houairiera. 
"sol  la  livre  anr  lea  meubles de  leX^^l  ""''  "*  ^'*""*'"^  ^  confribution  au 

"  Sana  aucun  privilege  entn!  e.u  -'^•^'         ^"'"'  ''"''  '*  ^'"''''  'l''^'  '«^  """"^^ra;     . 

VlanrlcurordrcUMn-porh4,etfuT;L,ldr^  enla„ta,.ont  parcillemout  colloques 
"  ^0  c*mp(e  et  remon  o  jusq?.'!?^  dT.  Str.u  t"'-  "''"''""  »'J'l«"'^1»e  de  la  f,mnae 
;'entit.rement  payOe  de  aa  dot  Ta  enfLn  I     ^''T  '  *''  "P'-'^^^^e  la  femme  est  :. 

"  viennentren  ordre  d-l.ypothSt  mJr'io'!!^^^^^^^^  ''  '"""""^  est  .oujoura  propre 
;;fcn,mo,„vec  eette  di/rence  ^^c  i~  e'^arf !  f  "'  "'  """"«*■  "'"'^  "W"-^*  la 
"ce  douain^  a'e«pIoie  en  ncpi  i  ionT  i!„  '  v!'*"'  ''  «l'««iP'«eur,  le  fonda  iS 
infants  „prc^a  la  L?t  nature  irSnr^^^^^^^^  f  """ge^.  Po«r  appartinlr  anx 


X.. 


OcllRle  et  Tlr. 

•nd 

The  Bank  or 

MontrnU. 


"enfants„prt^8la"^.o?t  natureUeTr/J-urn^irT-  e^^!!l.^""''*'"''.'  P°"'  "PPartenlr  aux 
•quandlamort  naturelle  d,.  nmri«„""^"  '?..'^'^'_*"^'r  ^«  '"yP^'f^ 


"  employe  pour 

"  gw  :  mai&  .quand  la  mort'  ~n^iZZ\  *""  '•'  "'"■'""='«"  'es  pljus  i„c 

•'mnit«.  auiadecedo  a"     Sen'Lr^r  "'""  '''^  en^nta  ^exle'nnint 

"la  succession  de  l*nr  p"rJ Tua  Lth  T  "  rP""'^"' P""'^"  qu'll^renoncent  A 

"  Ce  que  nona  certifb  s  Si  lo  e    Lrrr-   ''S'"'!;'  '  "^"^  1"*^«  ^-"^^"''^  ««  «»-(• 

"sehtencos  ou  Arrets,  d Wtte  co  1    /.'"''? '^^  'apporter  auclina  J«gementl 

'.'mentsaua  contradiction  "i^EuT  ill'^  rf-™''.  '^"  ^*  P-»"l"e«i  Molable. 

.'^Ua  disposition  des  articles  251,  Sot  So  '"''"^^  '*  ^'""^ume  debris,  ot 

.«i™  S!s:^u?s^  '«'.-  '^  r ''- «'  «^ 

ncfamation  pour  son  douairei  lea  mThl,  H^  "  ™""  "' P*'"^  «<«''="  ""^Wfo 

"■tte  colloctio.>,  Deni^art,  dilq  .e  '  L  L"  e  !!/  '""  T"  "^  '»>'<'"nfit'«^-^'aufe„r  de 

1- Boutjon,  Droit  commnn,  p.  (to4,  No  5  '      'r  jQ  V 

;*  La  morteivile  ne  fait  paa  ojert^rla.  preciput.  ceat  vrai  gain  de.urvi.    '  ^    ' 


-V- 


\        ^ 


- 
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Oellile  et  vir. 

•nil 

Thn  Uank  of 

Montrvnl. 


"VI.  A  IV'gnrd  (111  dounire  la  inort  civilo  du  mnri  n'y  fnit  pan  ouviTturt',  c'e»t  gain 
"  de  service  et  par  cunstqunnt  (pii  ne  {tout  I'uurrir  que  par  la  tuort  natuwUc,  autrviiient 
"  ci'  Hi'rait  BJtmtt-r  ik  la  uuuvi-ntiuu. 

"  II  en  est  de  iiii'ine  de  In  (fiimilion  qui  ternit  J'nitt  <)  Fun  det  conjointu  }mr  I'niiirt  iit 
"  cat  lie  mrvie  ;  la  inurt  civile  du  duuatuur  iiu  I'uit  pa«  unrvrturo  ii  Uue  telle  dutiatiou.'' 

I.  Lauri^rc,  p.  371. 

"  Taut  qii'un  |>dre  survii  il  no  doit  point  do  doiiiiire,  et  c  est  ifne  rigle  cODStante,  vu 
droit,  que  jamais  niari  uu  paya  douuiro.  \ 

"  Afin  qu'uno  fi;nimc  puiaso  avoir  son  douairc  il  faut  qu'ello  surviro  &  son  mari.  Et 
"  commo  il  est  inccrtaiu,  tantqiio  le  niaria((c  diiro,  qui  survivra  du  marl  ou  de  la  remuic, 
"  de  1&  vient  que  la  fi-ninio  tant  que  son  marl  vit,  n'a  point  d'action  ]>our  soii  douairc." 

I.  V.  Rerue  do  Legislation,  p.  122.  Causes  de  Mercicr  et  lilancliet  k  Bigne^  et  lieu- 
dcrson. 

V 

Jug6.— Que  le  pridec^a  soul  du  marl  donne  liou  i\  rouverturogdu  douairc  de  la  leuinie 
et  de  tons  les  gains  de  survic.  -^ 

Dans  cette  cause,  lejuge  en  chef  Stuart  s'cxprimeainsi:  . 

"  Le  douoire  de  sa  nature  et  par  la  loi  est  un  gain  d^  survie  qui  n'6cbot  h,  la  femme 
"  qu'apr6s  la  Hiort  du  mari ;  un  secours,  un  moycn  de  subsistan^e  qui  lui  est  asBuri' 
'*  pour  un  cas  particulier,  celui  oil  elle  tombe  en  viduite.  Telle  est  la  vplonte  expresde 
"  de  la  loi,  la  disposition  de  la  Coutume  de  Paris,  I'expression  de  la  jurisprudence  de 
"  tous  les  temps,  la  doctrine  et  I'opinion  do  tous  lerf  juges  0t  de  tous  los  lugistcs. 

Le  juge  RoUand  s'exprime  ainsi  dans  cctte  mfime  cause :  ,        '      ' 

"  II  (le  douaire)  se  prend  s^ulement  sur  les  biens  du  mari.  II  s'ngirait  de  le  prendre 
"  avant  le  temps  touIu  ct,  stipul6,  et  de  changer  la  nature  de  ce  droit  accordC*  par  la  loi 
"  it  d£faut  do  stipulation.  Par  oxemple,  au  cas  de  douaire  Ooutumicr,  d'6ter  au  mari 
"  la  moitiC*  de  ccs  proprcs,  et  cola  parco  qu'il  est  dans  dc  mauvaises  aifaires  ;  ce  ne  serait 
"  pas  assez  que  la  fomme  reprcnne  sa  dot,  il  faut  encore  qu  elle  s'cmpare  dc  la  nloitic  de^i 
*'  Ibiens  de  son  mari,  de  ce  mari  dont  Ics  biens  sont  ii  peine  suflisants  pour  assurer  sa 

"  dot Pour  dunnerlicu  &  ce  droit  du  deniaiider  le  douaire  du  vivant  du.mari,  il 

"  faudrait  '\inc  clause  l)itin  expresse  qui  ne  aerait  poa  nuanmoius,  ce  sembie,  cxenipto  du 
"  rcproche  d'etre  contrairc  auz  bonnes  mocurs. 

"  Le  douaire  n'itaht  exigible  qu'au  ''dcces  du  mari,  peut  ne  pas  I'fitre  en  certains  cas. 
"  L'adulture  de  la  femme,  son  abandon  de  son  mari  sentient  des  caa  pour  le>  lui  refuser. 
','  C'est  done  dans  I'intirot  des  bonnes  moeurs  que  la  loi  I'a  voulu  ainsi.  Mais  cette  loi 
"  devieiidait  inefficace,  si  la<feibme  pouvait  prendre  son  douaire  en  vertu  d'une  conven- 
"  tion,qu'onpeut  done  considurer  sous  ce  point,  comme  contraire  h.  la  loi." 

<Donner  Ueu'  h  une  *c'6llocatioh  continuelle  sur  les  mcubles,  poUt  'une  crcance  de  ce 

fenre,  cest'aocordcr  une  hypothique  sur  les  meubles.  c'est  violer  lft^«iaxime :  Les  meu- 
les  n'ont  de  suite  par  b}'poth6quc.  v         . 

La  foi  admct  sur  le  prix  d'ua  iiume^ble,  une  garantie  pour  la  collocation  future  d'une 
crcance  hypothccaire  ■  condltibnuelle,  patce  que-  la  propricto  a  ute  affecte  hypothe- 
cairement  i!t  r(>vunement.  Si  la  condition  arrive,  la  garantie  bypotht'caire  devra  y 
Ctre  attach6e  rC-troactivci^^t  jusqu'ii  I'instant  cU  I'ubligatipn  a  6te  formce.  Les  parties 
ainsi  convenues.  La  propri6t6  vendue  par  i^utorite  de  justice,  pendant  la  sus- 
de  I'obligation,  faiiti  d'ecb^ance  de  la  conditioii,  doit  fitre  lib^rSe, '  mais  en 
imps  la  garantie  donnce  sur  cette  propri6t6  au  creancier  cbnditioDnel'd*it  lui 
uisque  la  loi  la  reconnaii'.  Pour  concilier  I'interet'du  crt>ancier  conditionnel 
jon  de  la  prppriStS,  on  adjiige  les  sommes.de  deniers  au  crtenciera  actuels, 
i^et  au  creancier  conditionnel  de  /aire  un  acte  cotiservatoire  en  (JbtenaiU  des 
cr^anciers,  qui  resolvent  le  priz  de  rimmeubli;,  robligatioa  de  rapporter.  ^ ., 

II  serait  absurde  faire  I'a^Iication  de  ce  primcipe  en  fait  de  meubles.  Le  ortoncier 
conditionnerdont  la  crcance-  niexiste'  pas  n'a  aucun  lien,  aucun  droit  sur  leg  meubles  da 
d6biteur ;  il  n'a  paa  de  crcance.  il  n'a  pM  aucuQ  privilege  qatil  puiwe  jwrdre  »u  stjet  du  qu« 
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VL^nlTj^rV'^  con«,r»a.ol«.    Suppo«,n.  que  le  d6blt«ur  dtuipe  .Cirement    ^  , 


•frftter  toun  U.  Ki.».  J.  1,1      .— ~  ""  »'""'  «"'"  ""  'u^'*  pourrWUelle  prut«ndf«  Miiir, 
r  vole  d-.L  2.  '"'  r*  T"""'-    *^''"*'"'*'"  •'  »"  *'^«""'«"  »•  I""  I'-B-r 

.•'il'Sirdrtt'lLi;"?^"  .'T'""'  •"  "«""'=''««  do  celui  qui  .e  revendlqJe  quand 
"^..t  rrD.l.t   «  h''        '        n"  *".••'  »"'""»«•"  d',m  meuble;  celui  qui  io  po«6d6 

<ld^ur;:v,^e:lzr^'°'"^ """"""'""  ^""^  ''7.  —  •'^  -'^'"'- 

Vojr  nuMi  0*BRii  it  OnAirviAn,  V.  1,  P.  024  .Vote.  '*•  '  • 

RoLLAMD  01  VuLAHOuw,  Vo.  *ct»<>Dnwrvatoire.  ^    ^F  —      -       — 

-  .    '"^  do,         Vo.  Urdre  de  CrcancJer.  ^ 

Tn^Zlf  K  ?'  "'^P"""'  ?"<»  q"'"  8'*git  alore  de  libiftr  le  dibiteur  ab-olu- 

wZn  d'indimnir      A^  "*•""'"  «='»"""°"»«'>  ol't'enne  une  garantie  pour  8a  p  J 

Z'TJon^T  V^  V"  "  *"""""="  '*  ^'"^  rrr6vocablomont  6teinte,  et7e  14  vSfht 
.|«^a  recounalt  son  droit  de  partieiper  daas  le  produit  de  la  venle  des  ieubles  du  dS- 

2limo  PRoPos.T.ON.-Si  I'on  n'envisage  pai  cette  donaUon  co^me  u^  douaire  ou  win  ' 
desnrv,e,cenepeutfltrequ'une  donation  4  cause  de  mort  payaTio  par  les  SrUiers  sur 
sbiensque  le  mari  pourra  laisser  dans  sa  succession,  et  dans  co  Ls  enlre  Tf  mmo 
ne  pouvait  exerccr  aucuno  reclamation  du  vivant  Hn  marl.  '    "*''  """'"'•  '*  '*""'"° 

•  ''meZe]oll.Zl'Il'T  ''"^T  '=°"''"»'«"  '««  «=«'•""*•'»  do  mferiage  s^t  suscep- 
"admTso  on  r.  rr      """'*'•    ^^  "'"'"•'  •^""""  *'  '«'«"''  °«  viut,  n'y  est  point 

"delCw^f?  r    7,''"!"^""'  "''""'  •""  P""''  *>«  '«  «J'""*«i««'  «n«">-vift    &  cause 
ducjs  et  de  CO  qui  so  trourera  au  jonr  de  la  mort,  et  qu'il  appartienno  i  ces  deu^ 
'egp6ce9dedon«Uo,3,forn»a,tunee8picedecompos64el>unedelWro"       - 

iippeMorand,    Dans  cetto  cause  une  donation  fut  roputco  faite  i.- cause  de  mort   "Co- 
te.t  une  donation  de  15000  li^vre,  .1  prendre  apri,  le  iUcH  ,/«  la  donatrice   Z  ZLmLr] 

a  ,lf,yrf.ent  affecU» et  h,jt>otl^qu^>  au  paiement  de  la  die  som,,^   LTZ   e  d^T      , 

"X.>.''  '  '"'      ""'•'•'"■'  ""'■'  ""*  ''""  'on  fiU  autre  de  con^itutei 

diSorhlrJnt/TI't  ?  ^T''l  •*'  ~  genrtJ  n^peut  valoir  comme  donation  entrevift,    - 
d.t  Cocjin,  ont  m  ^s  solennelleraent  confirmes  par  deux  arrets  .res  ricents.  ' 

Le  premier  est  cetul  de  Bretoncelles."  ■  • 
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^I'*|*2**<'-  "  Uu  IS  juillet  17.13.    Bur  I'tpiMl  port6  rn.lii  Kmnd'cliambre,  oh  I  affiklre .a«raeura  %ppt>ln.  < 
TiMHtnkof   *'  1^  J^  tO'ir  d«  rAI«,  crt  Intorvenu  •rrdt  U  13'F6Trler  1734,  qui  a  coDflrtu6  U  MttMnoa 
Montnml.      "  a?  eo  •mend*  et  di-poni."  •'"    -» 

"Or|iendant  r«tio  doimtion  <<ta^t  nrcompaguus  de  u>utM  lei  ctauMi  propM  &  m(,av- 
"  tiriier  une  .douutiun  entrarifa,  le  dunateur  avait  donnS  (Ol  Aprfunt;  it  avoit  nffttti  r<. 
"hifpolM</u4  ixftrtuimeut  tout  m«  lA*n» ;  it  ilftitit  fiitrvi  Funt/ntit  fiour  («nir  4  tilir  itn 
"  eonilitut  el  iir/eairf :  en  un  mul,  II  n'y  nralt  micune  dea  et |)r«uloni  qui  i'ein|tloient 
.  "  danM  let  (toniitiuiu  «ntrovif><,  qui  tie  iiu  trouvat  il»iu  In  d(Mnution  ;  rnnii  tauten  c«i  clauwn 
"  ne  poiivaient  paa  dlacKr  It*  vim-  radical  (I'lin^  donaliuu  ^  preudre  giir  lea  bieiii  qu'oii 
"  laiau'rnit  an  Jour  de  «on  dicvt,  et  sur  cetto  uutquo  mnyvu  la  le^toMe  et  I'ariOt  ont  pro- 
"  nono6  la  nulit6  da  la  dbaatlon."  '  •  '      /  ,.  *  &. 

<*  Lo  second  arr&t  a  ^l6  rondn  en  la  deiiiU^'ihe  chambre  d«s  enqiifitti  II  0  Avrll  tt3.'S. 
,  "  Par  un  acte  du  27  Avrll  1710,  lo  .Sicur  .NfiirconoU  uvult  4iriiBi'  i  Andr6  Hoyer,  a  iiv 

^  "  pruaent  ct  ucc«ptiint,  pivr  dunatioit  eutr^  r\f»,  et  irr6rocable,  lei  druili  qu'il  avait  iiir  W 

.  "  Qreffe  en  Ctu'f  du  t'lloetion  d'Arrai,  et  uiiu  lomme  do  0,000  livrei  ii  prendrii  lur  let' 
^.   •'  pliii  olairi  et  apparcnti  bieni,  tant  nieublei  qu'inimeablei,  qui  «o  trouvonuent  Ini  ap- 
"  partenir  au  Jour  do  aun  d6c6a  ;  il  i'(!U^H  de  mCue'ri'iervu  I'uiufruil  par  forme  de  con4> 
"  titut  et  pricalro.  _  '" 

"  Oette  donation  fut  attaqu£e  commo  ne  cohtcnrnnt  point  de  tradition  actuelle,  et  par 

"  rarriit  conlirinatif  de  la  lentenco  du  conseil  d'Artoii,  ello  fut  d6vlar^'e  nulle 

"  Lei  donations  cntrc-vifs,  ne  peurent  fitre  valahlcft  qu'autanl  quo  le  donateur  so  di- 
"  pouille  dung  I'initant  de  tout  droit  de  dlapoiier  soil  eptrevifi,  soil  |iar  testament,  au 
*'  prejudice  des  dotnateurs  ;  or,  toutei  Ics  fois  qu'on  ne  donne  qu'it  prendre  en  effcls  iii> 
"  la  succession,  ut  sur  les  biens  d»  la  succession,  on  so  riserVd  la  Iibert6  4e  disposer 
"  entre^vifs,  ct  par  consvquont  la  dotiation  est  radiciUement  nulle. 

"  Que  Ton  accompagne  au  surplus  la  donation  du  toutcs  lea  clausfji  i^  style,  comme 
"  rby|)Othi.'quo,  la  ri'servo  de  I'uaufkiuit  ot  autrcs,  toutes  ccs  clauses  ne  cluingent  point  la 
"  substance  de  la  dpniition  ii  Inquclle  II  fuut  toujoiirs  s'attaclier ;  et  commu  die  ne  ri'fere 
"  qu'ii  des  bioDs  incertains  qui  ne  sont  pas  suaceptibles  do  tradition,  il  faut  ni<cessa!re- 
"  meat  Ii^l^rcscrire."  ^  ,  , 

SiRiv.— ISzttvR  IdO,  cite  un  autre  arret  dans  le  mCmo  sens. 

3^me  PROPOSITION. — Le  di'fiiul  d'iustuuation  de  la  donation  csclurait  la  feinme  de  toute 
reclamation  au  pn'juilice  des  crianciers.    Lc  certiflcat  d'insintiation  appose  sur  I'acte, 
"        .    produit  apris'  I'audition  au  m^rite  dc  la  cause,  doit  Otre  considvru  comme  nul  et  non 
,        avenu. 

"  Lc  contrat  portant  donation  il  la  fcmmc  ct  n'Otant  pas  insinui-,  lc  cri'ancier  subse- 
quent  est  profOro  h.  la  femme,  sur  la  chose  daniicc  " 
Arret  prononcu  i  Puques,  1595* 

^      .    Mo.NTIIOLON,  AllHlT  80.  '   '  *     ■    ., 

«,  PoTtiiKit,  Donation  cntre>vifs,  page  21.     '  — t 

4^  Sous  I'empire  du  droit  Romain  et  de  la  France  dans  les  pays  de  droit  6crit,  la 
ferame  araU  un  privililige  sur    les  ctfets  mobilicrs  de  son  mari  pour  la  reputition  dvs 
'  dcniers  dotaux,  mais  ce  privilege  n'exi^ait  pas  dans  les  pays  coutumicrs. 

AcTis  DE  Kotori^tIs  par  Denizart,  p.  480.    Acte  du  4  Mars  1845. 

"  Nous  certifions  et  attestons  par, acte  du  notorictu,-  qud,quoique  suivant  la  disposition , 

"  des  lois  romainea,  la  ferame  ait  un  privilege  sur  le^  efleta  mobilicrs   de  son  mari,  pour 

"la  repetition  de  sa  do],  mcgie  do  1' augment,  cette  maxima  n'a  lieu  que  dans  lea  pays 

*'  r6gia  par  le  droit  ucrit  et  n'a  point  etu  adinise  dans  les  pays  coutumicrs,  du  moins 

-  -    '- dans  la   commune  de  Paris,  qui  contient  une  disposition  prSciaement  contraire  ii  ce 

"  privilege,  puisque  par  I'article  179,  il,  est  dit  qu'un  cas  de  deconfiture,  cbaquo  creanciej 

— ,  "  vicnt  iV  contribution  sur  les  bitfns  du  dObiteur  et  qu'il  n'y  a  point  de  pr6ference  ou 

■  ^  . '  "  prerogative  pour  quelque  cause  que  ce  soit. 
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.     g  MONTRKAL,  Om  JULY;  \»W.  ' 

.  Coram  IUdolbt,  J, 

r  No.  8630. 

*.    /         StghitU  V.  f/.e  Quevnjitiumnct  Cowywiny, 
Policy  or  lN8URANCE^CoNDi.TioN--F()RrinTlrKB. 

r  8.  pr««ttr*l.  poller  ofln.ur.nc,  tVom  ||„  gu«,„  |„.„«„c.  (;omi«„,  „.|,„t  |„m  or  d.m.». 

-The  plaintiff,  Fruncia  Soghctti,  on  the  4th  Novombor,  1805,  effeotcd  an 
bHuraj  agamstlossordamuso  by  firo  to  hi.  goods  in  Montreal,  to  the  amount 
of  8800,  from  the  4th  November,  1805,  to  the  4th  November,  1800.     A  fir« 

tor  8800,  the  full  amount  of  the  policy,  supported  by  his  oath  to  a  detailed 

statement,  which  exhibited  a  loss  of  82l'29.77. 
The  defendants  not  having  paid  the  amount  of  the  claim,  the  present  action 

was  instituted  to  recover  it. 
The  defendants  met  the  demand  by  several  picas,  alleging  the  12eh  condition 

of  the  policy  in  the  following  words  :-'•  Persons  insured,  sustaining  ^ny  loss  or 

^damage  by  fire,  are  forthwith  to  give  notice  thereof  to  the  Company  or  its 
Agents,  and  within  fourteen  days  thereafter  dejivv  in  as  particular  an  account 

„  <»   ™»' loss  or  damage  as  the  nature  and  oii-cikmstanoos  of  the  case  will 

^^  admit  of  and  make  proof  of  the  same  by  declaration  or  affirmation,  and  by 
^     their  books  of  accounts,  or  such  other  reasonable  evidence  as  the  Company 
^  may  require;  and  untH  such  evidence  is  ptoduc^,  the  amount  of  such  loss 

or  any  part  thereof,  shall  not  be  payable  or  recoverable ;  and  if  there  appear 
^  .any  fraud,  or  false  statement,  or  that  the  fire  shall  have  happened  by  the  pro-    . 
^'curemoDt,  wilful  act,  means,  or  connivance  of  the  insured  or  claimants,  he,  she 
^  or  they,  shall  be  excluded  from  all  benefit  under  this  policy.  ^  No  profit  of  any 
"  kind  is  to  be  included  in  such  claim ;  "  and  averring,  Ist.  A  fraud  in   the 
stotemont  by  the  ol^int  in  this,  that  he  affirmed  that  hislosi  by  the  fire  was 
82129.77,  whereas,  in  fact,  it  was  only  «372.85.     2nd.     A  false  statement  by 
the  insured.    3rd.  That  the  fire  occurred  by  the  procurement,  wilful  act,  means 
and  connivance  of  the  insured.     There  was  also  a  plea  to  the  effect  that  the     - 
ijsured'procured  the  issue  of  the  policy  by  a  fraudulent  misrepresentation  at 
the  time  he  applied  for  the  policy,  to  the  effect  that  his  stock  was  then  worth 
?-!-  >  "  ?''^;  whereas,  in  point  of  fact,  it  dit^-not  exceed  $500.    The  defend- 
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Tho  partioa  weo4  to  •tid«nw,  Md,  «f|«r  botrioK,  lb*  Coort  proBOtonwd  th» 

rollowfngjudgmwttt:—  i,  '         ^ 

"  The  Court,  Ao  ,  *«.,**♦  «  eonridoring  that  thc%*ld  pidntlff,  tt 
"  lh«  time  «ad  for  the  purpoM  of  effitetiag  the  laid  inaurance  with  the  defandanti 
"  DMnlioaad  in  bit  daelaration  in  itiia  oauie  f>led|did,  knowiogij,  falaelj,  aad 
"  fraudulently,  and  with  intent  to  defraud  the  dafenda'nU,  mjareprcMnt  to  the 
"  defendant!  tbe  Tilue  t^  hia  atooli  or  goaidB  in  hi*  aaid  premiaea  in  which  the  aaid 
"fire  oooarr«(l,  na  in  the  aaid  declaration  mentioned,  repreaenting  to  the  aaid 
"  del'ondanU  »  griyaly  cxaKgomted  ralue  of  the  akid  atoek  and  gooda,  whereon 
"the  aaid  inturanoo  waa  offwted  for  pwt  whereof,  aa  atated  in  th«  aaid 
"  declaration. 

"  Conaiderlng  that  the  aaid  plaintiff  did  knowingly,  ftilacly,  and  fraudulently, 
"  and  with  fraudulent  intent  againat  tfie  aaid  defondsnta,  make  and  render  to  the 
"  dcfbndanta  a  false  and  fraudn|nt  and  gronaly  cinggeratcd  account  and  Btat«^ 

:  "  ipoot,  and  did  falaely  and  fi^ndul|nHy 'affirm  to  tho  aanio,  of  the  loaa  or  damage 
"  itltegod  to  have  been  by  him  aufl^rod  and  oocaaioncd,  by  rcaaon  of  the  aaid  flr«, 
"in  and  upon  hia  atock  and  gooda  covered  by  the  aaid  inaurance  in  the  aaid 

;^f^»eraiitea,  and  did  thereupon  demand  of  tho  aaid  dofcndanta  the  omoont  of  the 
"  anid  iQHuranoo,  ^         *  *  *.  *  i^  ^ 

"  doth  diaAriai  the  plaintifTa  action  with  doaU." 

\.  Action  dismissed. 

Laiictot  d'  Laurth^  for  plointiff. 
Torranct  d-  Mom'»,  Ifisjr  defendants 
(r.  w.  T.) 


,  2l8T  II A V,  IROd. 
Dulonl  ye/%(inctot. 

'  ■       '  A  ■■"/ 

CiTYCoINOILLOR— QlTAui'lCATIONH. 

HELD  =-lo-  Tl..t  umlor  14  .„.l  16  VIot.  C.,,.  128.  8.c.  27,  tho  pct.llono,  wn,„l«l„l„g  th.t  .ny  pcnon 
ex«rci.i'.  thu  olBcor  Mayor,  to.,  muit  bo  •••  citizen  .,UBllfl,Hl  to  vote  •• 
;„.  ir*  ""••'""'"'■"'"'' """«  P«"«'"n  by  eh«  a.l.lUio„  of  tl.t^  word.  '•'  citiien  qualiacd  to 
porting  tho  iwtitlou  In  lu  oriflnal  furiii.  ■•■  u«ii.  .u|i. 

Alexis  Dubord.  Of  Montreal,  Morphant.in  the  21  at  March,  presented  a  peti- 
tion  (r^^uete  hUlUe)  to  the  Honourable  Justice,  of  tho  Superior  Court  sitting  in 
•  term,  allegmg  in  effect  tn^er  alia  that  he  was  a  natural  born  subject  of  Her 
Majesty  of  the  full  age  of  21  years  and  upwards,  and  at  all  and  every  the  times 
and  periods  thereinafter  mentioned,  and  for  more  than  one  year  prior  thereto, 
had  been  and  st.ll  waa  a  citizen  of  the  city  of  Montreal,  a  resident  householder 
within  the.  limits  of  the  said  city  of  Montreal,  and  seiaed  and  possessed  to  hia 
own  use  aa  proprietor  of  real  and  personal  estate  situated  therein  exceeding  iiv 
Talue  the  sum  of  £500  currency,  after  payment  and  deduction  of  hia  just  debts 
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Md  M.uoh  WM  •»  Umi  tin,*  of  th«  no«.iaatbn  .nd  .lieUon  hmln.ft«  «.n- 
tlon«d  .luly  ,,«,|i(l.,a  for  tho  ««««  of  Councillor  of  th,  .«id  city,  and  cnabU  of. 

Km  ward  .hould  b«  m,ul„  on  the  12th  ^February  \mi:  )tUt  in  p  Ju.n<«  of  • 
ro*,lution  of  the  ..Id  Council.  J.HK,ph  P„up.rt.  Ki*,ulr«,  on«  of  tho  miI.I  (rounoii. 
wu  pr«Nnt  .t  tho  w«igh  houM  of  ^.o  Bonwcour.  market  at  to,,  of  tl.d  clock  in  th«  * 
forenoon  of  tho  M.d  twilfth  February  iMt,  .nd  required  the  elootor.  to  name  tho 
prwn  or  perwn.  whom  thoy  mi^ht wi.h  toclux,^,  n,  councillor,  to  represent  the..id 
.!lZ"i  f " -''^/'i""";';  »•»•*  »"•>  T-alifl«d  elector,  in  the  .aid  w.rd  then 
p««mt  Jowph  Ileaudry  .nd  Patrick  Jordao,  ro.idtaU.  ind  .*.e.M,d  and  duly 


r^t.tered  in  the  voters'  li.t  named  the  p^itioner 
"to  reprenent  the  .lid^KaBt  ward  ;  that  a  demand 
rio  Lanctot  be  olooted  councillor  for  tho  mid  wi 


iraon  ohoiuia  by  them 
tjiri.ie  that  MU6~ 

granted  -nd  election  hrf.  ^nd  .ub«<,«ootly  "the  "l^|P^T^r'ted  toihe 

fnT  /"r     Mx,^V"';  """  "•'  number  of  vot^r^p^,,  p^Utionor  Wa. 
104  .nd  for  MJd6rio  L,nctot.  112;  that  tho  Cou^SPihercupou  declared  t»o 

!!»K  ^"?'  *°   ,"  ^"^  "'«'**''•  *'•*» »»'«'»  '^^'^^  »»>«  <»atli  of  .llegianoo  and 
oath  of  office,  and  took  hi.  .eat  ia  tiAd  Gonq^".'  ■  V 

,         That  the  said  Mdddrio  Lanctot  wa.  n^  the  time  of  hi.  .aid  etwtlon,  nor 
•t  .dj  other  t,mo  before  or  .Ince,  eapttWe  of  being  elected  a  cooaoillor  of  tho  ..id 
city  of  Montre.1,  and  had  not  bee^^d  w^oot  qualified  according  to  law  to 
eierciM  tho  md  offico  of  oouscillor  of  the  .aid  city  reprcentlng  the  .aid  £..t 
,    ward,  he  tho  «,id  M6d6rio   Lanetot,not  having   been  a  rcidont  householder 
wUhin  the  .aid  city  for  one  year  next  before  .uch  election,  and  moreover  ho  the 
aajd  M<5d<5r,c  Lanctot  not  being  then  and  there  or  at  any  other  time,  Miicd  or 
pjMewcd  to  hi.  own  um  of  real  and  personal  estate  or  both,  within  the  .aid  city 
aftof  payment  or  deduoUon  of  hi.  just  debts,  of  the  value  of  £500  currency. 
/  That  the  petitioner  being  the  only  periwn  duly  qualified  and  capable  ofbeing 
elected  to  the  mid  office  of  councillor,  tit  the  time  the  .aid  nomination  waa  J-U^ 
a.  oforesaid,  and  in  jrhow  favour  the  vote,  of  the  elector,  in  the. aid  AP 
ward  were  ao  given,  and  having  been  duly  nominated  a.  aforesaid,  and  no  otheT 
person  capable  of  lieing  .looted  a  councillor  Kaviug  been  named  and  nominated 
at  tlj^  time  .uch  pominatijn  was  appointed  to  Uke  plaJse,  the  petitioner  ought 
by  1.W  to  have  been  declared  duly  elected,  and  eniitled  to  hi.  wat  a.  councillor 
repreNnbng  tho  said  Eut  ward.  ^^ 

Wherefore,  the  petitioner  prayed  that  this  Honourable  Court  would  bepleawd 
to  order  that  the  said  Med<5rio  Lanctot,  E«|uire,  do  appear  before  tbia  Court  on 
such  day  M  may  b«  appointed  to  an.wer  the  preMnt  petition,  requtte  libtUie,  and 
to  diow  by  what  authority  he  exeioi.es  and  auumes  to  ezeroise  the  uid  office  of 
couDodlor  of  the  said  city  of  Montreal,  reprewoting  the  East  w«d  ther«,f,  .nd 
Jat  by  thejudffnentto  berendei«d  in  the  premises  by  this  Honourable  Court  it 
be  adjured  .nd  deoLred  that  the  «,id  M6d<Jrio  Lanctot  was  inoapubl.  and  ' 
:.'5'!!!'.'?'1*°,^  «  couhcUlor  of  the  .«d  city,  .nd  to  repi«H«t  M%«ch  the 
nirt  Bsit  WMd  HMheswwwtHtf  thg  city,  .nd  he  tha  told  M^<?rio  Imoetot, 
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Esquire  be  by  the  said  jodgment,  ousted  and  altogether  excluded  from  the  said 
oflBce  of  councillor,  and  further,  the  petitioner  prayed  that  this  Honourable 
Court  do  further  adjudge  and  declare  that  the  petitioner  was  duly  nominated  to 
the  said  office  of  councillor,  to  represent' the  said  East  ward,  and  was  and  is 
entitled  to  exorcise  the  said  office,  and  should  have  been  declared  duly  elected  to  the 
same ;  and  lastly,  that  this  Court  do  cause  such  order  or  writ  of  mandamus  to 
be  addressed  to  the  Corpo/ation  of  the  Mayor,  Aldermen  and  Citizens  of  the  • 
city  of  Montreal,  as  to  law  and  justice  might  appertain,  the  whole  with  costs,  &c. 
The  defendant  met  the  demmide  of  the  petitioner  by  several  pleas  andf  firetly 
by  a  <f(!/ensc  en  droit,  the  reasons  of  which  it  will  to  sufficient  to  give  without 
statiog  the  other  picas,  as  the  judgment  was  given  only  on  the  diftnse  en  droit. 
These  reasons  were :     * 

lo.  Parco  qu'il  n'ost  nullc  part  alldgu6  dans  la  dite  requCte  libelltJe  que  lea 
faits  contenus  eh  iccllo  sent  appuyes  par  affidavits  tels  que  rcquis  par  la  lol. 

2o.  parco  que  rien  dans  la  procodure  ne  fait  voir  quo  la  vdrit«S  des  faits  allcS- 
gj^^s  par  la  dite  requeto  libolleo  ait  dto  appuyd  d'affidavits  accompagnant  la  dite 
requiy,c,  tel  que  requis  par  la  loi. 

3o.  Parcc  qu'il  n'est  pas  alldgu«5^dans  la  dite  requeto  libellc^e  que  le  deman- 
dear  rdqudrant  est  un  "  citoVc^de  la  ditocite  de  Montreal,  habile  A  votcni 
I'  I'dlection  do  conseillers  pour  quelqu'un  des  <|uartiera  d'icelle."  After  issue 
joined,  the  case  was  then  heard  on  the  law  issue  and  the  Allowing  judgment 
given :  /  o  j     o^ 

Per  OL'RIAm.— The'  information,  or  reqitete  Ubemr,  in  this  cause  has  been  . 
presented  by  the  unsuccessful  candidatcjor  the  office  of  councillor  for  the  East 
ward  of  this  city,  ut  the  civic  «lcction  for  that  office,  held  in  February  last.     The 
statement.of  the  proceedings  hud  previous  to  and  at  the  election,  has  not  been 
complained  of,  nor  the  so.itfn;^  of  tlio  siicces«ful  candidate,  Mr.  Lanctot,  upon  the 
asccrtainineritor  the  actual  votes  given,  the  latter  having  received  112  votes,  and 
the  petitioner  104.     The  information  aihrtits   these   facts,  and  also  that  Mr. 
Lanctot  has  satisfied  the  provisions  of  tho^city  charter  in  taking  the  oaths  re- 
quired by  inw.and  consequently  taken  his  scat  in  the  city  council,  but  it  objects 
against  hiiu  that  at  the  time  of  liis  election  he  was  not  qualified  for  election  to 
the  office  of  councillor,  jis  not  being  possessed  of  real  or  pcr.-onal  estate,  or  both,    »p. 
within  the  city,  of  the  value  of  £500,  af|;er  payment  or  di^duction  of  his  just,  " 
debts.     It  is  only  necessary  to  add,  as  regards  this  part  of  the  case,  that  the** 
petitioner  has  set  .out  in  his  infiirmation  hiswvn  '|ualifiqjition  for  the  office  of 
councillor  as  required  by  the  charter,  which  t^smt  been  contradicted. 

CpoQ  the  petition  presented  in  this  case,  su|morted  by  affidavit,  a  writ  was 
issued  by  the  Court,  formally -requiring  3Ir.  Lauclbt  to  appearand  answer  to  the  "^:|!| 
information,  reqiiete- UbcUer,  i\»n\nst  him,  and  to  show-by  what  autherity  he 
exercised  or  attempted  to  exercise  the  office  of  councillor.  The  writ  was  issued 
upon  the  jud^'ment  of  this  Court  to  that  effect,  and  I  do  not,  therefore,  feel  my- 
self  justified  in  adverting  to  its  validity,  the  more  particularly  a8.this  now  pleaded 
exception  in  law  has  gone  beyond  the  mere  issue  of  the  writ.  It  is  possible, 
however,  that  after  examination  of  the  requite  and  supporting  affidavits,  and  u^ 
eensideration  of  the  section  of  the  charter  applicable  to  the  matter,  I  might  have 
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Jnlvri"*  TV^f  ^■"""^'''^  '^  '^'  mlioMon.    Uport  this  formal  matter 

owever  I  am  not  called  upon  to  determine,  because  Mr.ianetothav  JpTeaded 

the  .nformat..„,  requite,  It  is  upon  his  plea  in  law.  orCur^r  to  the  Se 

™te  at  Uje  election  ofCouncillor  «,  :Jr^:r  ^^"^iZ^^ 
the  petitioner  has^given  the  gene«.l '  answer -of  the  4ciency  in  Ut?  he 

the  city  for  a  year  next  before  the  election,  and  also  seized  and  possessed  toh  s 

•Wn  nr  !  ♦      r    J     t  "''"  ""^"""'^  ^^  *•>«  ^th  Section,  to  be  a  natural 

born  0  naturalized  subject.    As  already  observed,  th^  petitioner  has  Pullv  and 

TclT  ""'k    ?•  '  *''^  "'^  *''"  qualification  in'lis  inflat la  !'  "' 
In  connection  with  this  part  of  the  case,  it  is  necessary  to  state  th.t  the 
quahfication  for  the  civic  voters  is  settled  by  the  23^d  Vic    c    7^^  7,    .!,. 
.     clause  of  fl«rt^tatute,  which  provides  for  their  ammJl'  ^  /  '  ^ 

re.  property  Within  the  ci^  o'f  the  asselituft^^^^^^^^^^ 
ssossed  yearly  valu«of«30  or  upwards  ;  2nd,  as  tenants  or  occupantf of  dwel 
hog  houscMn  the  warAfor  which theelectionis held ofthesame  asLsed  value  „ 
ov    but, requiring  the  tenant  to  have  been  in  possession  on  the  tl« 

nrst  0  May,  &c. ;  and  3rd,  tenants  of  warehouses,  counti'n-  houses  &c    Lh  fZ 
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upon  the  right  of  thn  poyion-^aomykitwd  of  to  ggcy- 
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0180  the  oflfice  in  question,  and  to  make  such  order,  alid  cause  such  writ  of  man- 
damus to  be  adcj-ressed  to  the  Mayor,  Alderman,  and  citizens  of  Montreal,  in  fact 
to  tho  Gorporation,  as  to  right  and  justice  may  appertain^  which  order  or  man- 
damus  shall  be  obeyed  by  the  Corporation  and  by  all  other  parties,  without 
appeal  therefrom." 

The  proceedings,  therefore,- provided  for  in  this  section  of  the  charter  have 
reference  manifestly  to  tho  legal  tenure  of  office  of  the  officer  complained  of, 
namely  and  solely  the  right  by  which  he  exercises  tbot  office,  and  seems  to  convey 
cxpressjudicialauthority  tothoCourt,  asin  tlTis  case,  to  try  and  adjudge  by 
whai  right  Mr.  Lanctot  exercises  the" office  of  councillor.     This  provision  does 
not  constitute  the  Superior  Cour|  into  a  tributial,  commitee  or  otherwise,  to 
decide  upotfthewclaimsof  the  rival  candidates  for  the  civic  office  in  question,  ^ia 
done  in  election  contdits  of  members  of  the  Assembly  before  the  jegislative  bodies, 
whon> one  candidate  may  be  unaeated  and  another  wated  in  Kjs  place;  on  the 
contrary,  the  jurisdiction  of  the  Court  is  BtrjcUy  legal,  and  is  restricted  to  tiy 
and  adjudge  upon  the  right  of  the  person  cOnJplained  of  to  ho^  and  exercise  his 
office.    In  tKo 'discharge  of  thi^  judicial  duty,  it  is  expressly  provid^4  by  the 
.  statute  that  the  preliminary  ai  well  as  substaotial  iiiteiest  of  the  complainant,  io 
setting  the  statute  in  motion  against  the  officer,  lies  in  his  being  «  ^unlifitd  vottr: 
"  Any  citiaeii  qualified  to  vote,"  fljc  law  in  no  part  enabling  the  losing  candidate, 
simply  as  such  or  under  his  special  qualification  for  eledtioii  as  councillor,  merely, 
to  compel  the  action  of  the  Court  upon  the  provision  of  the  statute.    As  iite^j 
observed,  tho  duty  cast  upon  the  Court  is  not  to  decide  upon  thefesultof  the 
election  as  to  which 1)f  the  rival  candidates  shaU  be  .seated  in  the  office,  bat  to 
adjudge,  upon  the  right  Qf^ie  officer  difttcto  to  exercise  bis  office,  if  K^y)|t|. 
have  been- found  by  tberetwtors  to  have\roceived  the  majority  of  votes  i^m 
electiort.     In^ilus  case,  the  information,  o\  requife,  is'by  the  unsue^esaful  cwll- 
date  for  thfeoffice  of  councillor,  as  such,  and  upon  his  councillor's  quali^tion 
only,  and  not  as  a  qualified  voter ;  therefore\not  coming  within  the  terms  of  th 
^tatut<>  which  would  justify  the  action  of  thisXCourt,  the  demurrer  or  plea  in  law 
must  be  maintained,  and  the  rf5Me;<e5,4iiSmisse(i\with  costs  against  the  petitioner. 
After  tho  judgment  had  been  rendered,  the  cWiplainant's  counsel  moved  tlie 
Court  to  permit  the  information  or  vfquSt«  to  be  amended  by  inserting  the  required 
qualification  as  a  voter,  but  this  was  refused  upon  the  ground  that  the  amend- 
ment would  change  the  substance  ^  thie  inforuiatton  altogether,  and  would  io 
offisct  be  equivalent  to  a  new  rcj««/e  which  would  not  then  be  supported  by  the 
affidavits  produced,  and  which  would  necessarily  require  the  adoption  of  new  pro- 
ceedings and  the  issue  of  a  new  writ,  the  present  writ  having  iwued  upon  the 
all^ation  contained  in  the  requSte  above,  which  did  not  set  for^h  the  only  qu^ifi- 
«ation,  that  of  a  voter,  upon  which  he  could  have  issued. 

Petition  dismissed. 
Abbott  da  Carter^  for  the  petitioner.  ' 

W.  Laurier,  for  tl}e  defendant, 
(r.  w.  T.)* 
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RN'REVISIOjA: 
.  MOXTRfiAL,  29  SBPTEJMBRE  18^6. 

Coram  Badglbv,  J.,  BEBTHioT,  J.,  Monk,  J. 

/  •    No.«85.         ■    ,  ^  >  ; 

^earee  v»„JCell)/ and  Masg^  et  al.  T  S       ^' 

regie.     Cette  con  Jta  il t^  pS^J  ^^^^^^^^^  -«.  motion  o! 

Le  demandeur  prit  un  oertiLt Ti^r    *  .      '  **  '"  ^  novembre.  1865. 

ses  pl^es  et  Droduot.nn«  ^a  *'«™'"'«*«»f  ""tes  pour  instllr^e  sa  cause,  examind 

a«tta  droit  ostensibrflCmeuWe  S  d3""  ''T''-  *""^"^  '^"^  "''*^«'* 
^.tio„etapparte„ant.,:Sn^^^^^^^^^ 

gan.    <?«•««»»  pout  let;pr«•i^JMT^■*'®*'P*'''**•«^^^ 
I  Mma«  (?ra  miJ^JI^L^r^"*^'^*"  ^''''^^^  ^^  '«  tiers-s^'avait 

^0:Ls.<,ue„ce  torT^r^^sl^S^'^LKr^f  ^f^'^  ''^'  ^'  #^ 
^  AppeJ  en  a  cause  de  Selhwitt  m„i».«h    j  j       ,  *'  P"  *"  "our 

-ins  qu-il  „e  Jt  natifi/de'VEt  ""'"'"*"''  ''  "  declarl.|pn;Ji 

4'^:j^riot:ufrs"'-^"''^*"^^^*(«^^^ 

^w      ,'.' ^"' ""^^•"CM*  various  matters.  ^         i  '^ 

4  Wm.  4,  ch.  4,  sec.  4. 


1/ 


« 


*  Vide  le  projet  d«  code  de^  procedare  dvll  da  Baa-Canada,  art.  626. 
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I'eMce^T.^  Kelly  "  for  leave  to  do  80-and  CD  obtaining  such  leave  may  file  his  cou.te8tatiou  of 
»et.l.  "such  doclurotion,  &o.,  &o.,  &o.,  et  il  prdten4it  tjue  cette  disposition  et  la  pra 
tique  ont  et6  ohansdes  quont  li  la  Cour  Sup^rieure  par  Ics  Ittglos  de  Pratique 
98  et  99,  car  la  roglo  98  o^ige  que  la  contestation  soit  fil6e  dans  lo  doldi  de  buit 
jours ;  or  durant  les  court^  vaoances ;  le  demandottr  est  tonu  de  contester  avant 
I'overture  dos  ternios. 

^    Quant  u  la  Cour  de  Circuit,  la  proc<Sdure  n'a  pas  6t6  changdo  put  les  Rdglcg 
de  Pratique ;    our  il  n'y  a  pas  de  regie  de  pratique  pour^a  Cour  de  Circuit  sur 
0  sujct ;— en  sorto  que  co  qui  est  pratique  A  la  Cour  do  Circuit  ii'iafluo    pas  sur 
la  procedure  tt  suivro  a  la  Cour  Sup<$rieure. 

Le  chapitre  83  des  Statuts  Uofondus    pouMe  Bas-Canada,  sec.  13q,  sous-sec- 
2,  dispense  do  la^egle  pu  ilK^tion  de  la  Cour  exig<Je  par  les  Statuts  Revi«<8;  et 
nexige  qu'une  simple  contestation  pour  obliger  le  l^ieM-saisi  de  repon^re  et  plai-. 
derdans  un„district  meme,^trang^r  de  oefui  dosa  residence,  et  cela,  dans  les 
-  deux  cours,  tant  la  Our  Supdricure  que  la  Cour  Bd  .Circuity    ' 

Cette  contestation  est  done  suffisante  sans  regleVVotion  ou  avis,  <jt  est  asshui- 
1^  a  la  contestation  d'un  tpppoM  de  collocatrbn.  '. 

Le  jugement  de  la  Cour  de  Revision  infirmant  celui  de  la  Qpur  Sup^rie^ire 
rendu  i,  Sorel,  est  motiv6  comme.  suit :'  . 

Tbe  Court  now  here  sitting  as  ^  Court  of  Review,  having  heard  the  parties,  to 
wit,  the  said  tiers-saisi  Jffees  Morgan  and  the  said  plaintiff  contesting,  by  their 
respective  council,  upon  the  judgment  rendered  in  the  Superior  Courts  in  and  for 
the  district  of  Richelieu,  on  the  fourteenth  day  of  March,  one  thousand  eight 
hundred  and- siity-six,  having  examined  the  record  and  proceedings  had  in  Miis 
cJiuse,  and  maturely  deliberated;  Considering  that  the  proceedings  had  in  this 
.  cause  by  the  said  plaintiff  on  his  contestation- of  the  declaration  fyled  herein  by 
the  said  Jame^  Morgan,  one  of  the  said  tiers-saisis  for  the  foreclosure  of  the  said 
James  Morgan  Iftm  answering  the  said  contestation  without  previous  notice  of 
such  foreclosure  given  to  the  said  James  Morgan,  are  contrary  to  law,  and  the 
practice  of  the  Court ; 

Considering  that  there  is  error  in  the  said  judgment  of  the  Superior  Court  of 
Richelieu,  rendered  on  the  Uth  March,  18C6,  and  that  the  said  judgment' is 
prematjp;  Doth  revise  and   set  aside  the  said  judgment,  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered  by  the  said  Superior  Court, 
doth  Reject  from  the  record  all  th&  proceedings  had  herein  by  the  plaintiff  co^ 
testing,  on  and  afkr  the  eight  day  of  November  last  inclusive,  save  and  except 
the  plaintiff's  motion  by  him  fyled  for  the  production  herein  of  certain -documen- 
tary evidencein  support  of  his  said  contesftition,  and" save  and  except  the  said* 
documentary  evidence  filed  as  aforesaid,  and  doth  order  ^hat  the  said  partie^ 
shall  and  may  take  such  proceeding  in  the  said^Uause  as  they  may  be  advised, 
and  as  shall  be  in  accordance  with  law  and  practice  of  the  Court,  the  whole 
without  costs  to  either  party  in  the  Court  below  and  in  this  Court. 
6^au^7t  ler,  avooat  du  demandeur. 

XojPrena^e,  conseil.  ■  .         ^   '"  "    1    --  '■ 

Ccrwioin,  avocat  d«5  Morgan.  *  *  '  •       ' 

t.    (P.B.L,)  .  '  .■•■ 
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JlONtRBAL,  2a  QCTOBRE  1866. 

■*■    '  '  •  ■  \,v,  "  -.     ■ 

''.■,^"'      Ooratn'Motik  J.  .■'        ■  "♦" 

■^- ..  ,■■*;■:':'  ■  '  J     >««f^floi.  "   .  .    '■ 

./■J'       /       Cardinal  \»^  Bilanger.  '  ^i 

^ouvel  «uyre,  alleguant  qu'.l  poss^luit  depuis  plus  d'jin  an  avant  rinstitutlon 
aTitnlX^'  ""  ""'"'  *"'^  '^"'•'^ ^'''"""'^  <»-»^^^  P— -  PaiBible  de 
demandeur.n>ll^gua„tp|s  qu'il  pos«o,lait  I'immeubfe  pendant  un  an  et  jour 

V      i^-iiS^'ansferpourled^fendeur,  argumcntaainsi-  '     ' 

Un«  dyn    erra.n  qa',    dds.Rne,  depuis  plus  d'un  an  avant  I'iortitutlon  d^la 
p  esente  aeUon,  et  que  le^fen  Jenr  dans  Ic  courant  de  julljet  dernier  I'a  troub  1 
,  tcontrnue^depu.  i  le  troubler  dH«s  sa  Possession  depui^s  tant  par  des  bl 
-    .  «.8  qu.  ddversaient  leurs  eaux'sur  son  X^^A-'^t^  prcnant  vue  surTe  ter^ab 

Le  defendeur  pretend  que  le  deiriandeur  n'a  aueun  droit  4  une  telle  action  fen 
Sn"^  H  mo.ns  de  fuire  voir  qu'i.  (le  den.  ,ndeur>  a  eu  la  nossess  o    die 
-^errwn  sans  trouble  pendant  au  moins  uri  an  et  jour;  parceoufla  possession 
arao,nsqu'elle  nesoit  de  I'an  et  jour  .et^ns  troub/o,  „^^L€:faul  dr^t    el^e 
D  e  t  qu  une  possession  ..npnrfaite  qui  ne  peut  eonferer  la  saisine,  ni  aueun  droit 
-^elc  nque.  surtout  en  matiire  de  camplaintp.     Ce  principe  est  Wen  etabl 
dans  les  auteurs  suivants :     -  '  •  «'«»  «taDii 

choses  sont  neeeksa.res  pour  former  la  eomplainte.  &e.  &e.  ^de  colonne :  '« ll 

«!1;    i    .  ^     J»«t.fier  dune  possession  annale  par  les  dernie,*«ploL  qui   ' 
ont  precede  moie^iatemerit  le  trbul>le,  Ac  &o  " '  W  ^ 

"     oTd  ^i  '"""'"  '^"  titre,  e'est-d4re  A  titre  de  proprietai^^oit 

"Ztr;'"  'T  -  »  f 'l«V^-o  temps.qu'on  est  regards comn,e ayant  . 
"  Zr  s  T  r  *":'«' 5^"^-VP'"«  *J»o  cette  action  ,e  pent  computer  n  deur !  - 
^_  po«  sa  totajtte,  et.qjj'en  ee-cas  elle  appartiendft.it  ^  I'ayant  dernierpossfesseur  • 

"  tT  "".PJ^'T'-  "«*»«»•     n  «»«»  dono  CO-  temps  de  po^ession  pour  fonder  ' 

la  complainte  et  la  presomptiop  qui  cu  est  la  base."        .  .- 

. _— ■  ■ — 
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f    ij«tanl(rr.    .  cieo  droit  Bur  ect^( 
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OS.  31 1  &  312,  ^'ler,  oommente  lo  nouveaa  ot  I'an. 

civile  ou  i*.rfaito  er«rifdonno  IcMarnctores.   f  ^rtpreslui^estlvii 
avOTF^IK)^  uaantons  troubl(^p(,ur  exe^coi|hi,coniplaiitfS 


avoiif^poi 

■M«>f,<#rt^8  cit<?ef»^nr  lo  d^mandeur  ettnt  te%||ii  plus  «M 
grande/i|^|uirciu«rtti  la  c4'plaintc^         ,^m        '™ 

la  natur 


Quo 
de  la  h. 
.     Soi 
moniure 
re«[u<frir 


1,'aotiod^' 


outorlf6  p?iv^^;c 


de  noip^  oouvro  i#^i»i(| 

i,7ai^<i^drc8ser  au°  pretof  r,  cl 
llfiB  c/)to,  il  pouv*it  U8or  'dsi;^|on 
,     |iir  ^(Jrit,4;!iiut»ur.du, 
t|5lc-continuor!     Ebfin'  la"  troi 
Ji  Jeter  ufn^  'pierre  sur  le  t^rr 


',rf 


,(^^ 


iU; 


iiguge,  ^  ccil&!i 
tispr^d^noe,  »■«%  principeque  ^(^  o&  pcul  so  faire  justice  ;i  B<^t>)>. 
J,ig}S^par,avret.a|  H^juillQt  lS20,j{u^lc8  actcs  extraj«.diciaire»:i,e  pod-j 
g5^  eu  demeurc  la  p^ia^qui  (^nstruit^u  a  conWrult  Iti;  i»pu«)li 


■W 


IS  pen8et,td,ffdren.n.cnUur  laNn«tirr^,de  I'acto  en  denonciatian  de 
ms^f^^Cl,rr^  decide  qwe'ce  ri'est,  qu'uoe  d.fernande  inoidepte  a  u«c 
ossmwc     Daloz^  au  conf^^ire,  pcBse  <|ue  si  lo  houVcI  ojuvro  a  otefiit; 


^1^ 


•Hi.': 


* 


venl^ 

Les  ai! 
nouvci 
KCtion  po$ 

^ui^DdM^^.,^  ut  ^.piote «ur^te,:ruin  du  posHesseur.  la  voie'seulo  d^Ui 

,^^t  4  rtpcoW  a.eo,C<,ha«,.«,  G<wner  et  lea  auteurs  les  «.ieui 4i«,e9 S    fi* 
^  t^:!^:^WT^''''^''  l>cUo.posse.soir^  est  s«ilf|i;  ' 

Cetteopii^joa  a  iHtalu  dans  notre  d,!!>it,  et  Taction  posse^soU^e 
ment  ^^^<?e -pom- dfenoncer  un  Bouvel  oouvre.  °       . 

^        I^e  (^JV^,))o76,H  a  faeaucoup  modifid  la  Coulumcde  Paris'mt  la  possession  , 
^   annale.  ^faudra  d'abord  faire  cette  distinction,  q«6  «^U8  laeoutume  la'pc   ' 
,    session  annale  est  d'«»«»  etjour  tandisquc  &  Je.Cfodo  ^f^p^l'don  elte  n^ 
.    tl  '*'"'^/"*^«  "eulement.  ^  Toutefois  cette  ^irftinclion  n'est^as  adniise7^ 
ddbat.    Nou8|vqy/)n8  Gamie,;,  TowUgfcdeclarer  que  le  premier  jou 
ne  doit  pas  comp^r.  ,  >_       'am  '••.  -^ 

La  possessidn  vaut  titre  pour  le  JRK  daiis  la  possession! 
Coutume  de  Park,  Art.  p6.     "  Quand  le  pos8<!8seui#aucun  heritac 


^  fe" 


L. 
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COUR  SUPERIEURE,  1866. 


-  \ 


■  "^t^ 


"  ^"'f'^'S'iW 


•incipaquelapofiscgsion   vaut   titro,   Id   Coutumo  donne  au 
o|t  ae  complarbt..  lorsqu'fl  est  troubld  dan«  m  poasossioD,  p„urva 

|;t  tol6r6  j^Qipit  CO  bnjg  laps  do  ioinp^^___--— -"^  i~     =^  r 

i'«rr^A.^^^,)emtttomaircr8ur  cet    articio  do    la  Coutun/  dit 

IMm^l  C'r^.nto»tde   duns   r„„    et    jour,    que    la  posscsHioi   «>it 

£ST]      ?■;'  t"""'"''";^'  '''  '*^^'"°""'"^  *™"b'«-  Nous  no  trou- 

"•Sl^SLt^Jl '"  "''T'^''^"  "'«^^  '''  ^"^  '•-  -  '-^-  P-  ^-leM-au 
Z'orrf^«ja„ee  rf«  1667,  Titre  xviii,  artiolo  lo^,  n'exigo  pas  d'avdntaRO  •  "  ^i 
:  aucun  .^troubld  on  la  possession  et  jouissance  d'un  Wri^go  o«  dro  t  rdel  ou 

;  iraTotp  ™^"''V»"'''  Po-<^<lait.publiquo™ent.  sans'violonco,  ^  a«  ^ 
V  titro  quo  de  Form.or  ou  Possessour  pr^cairo,  peut,  dans  I'anndo  du  troub  o  W 
"coo.pla.nto  on  ca,  do  saisino  ot  nouvoUetd  contro  colui  qui  a  fai^rtroro  " 
Et  dans  ses  commentates,  Jousse,  page  267,  dit :  «  Colui  qui  est  trouble 'dans 
'  sa  possession,  a,  pendant  I'annd.  du  trouble,  la  liberty  de\o^pourvTou  pa 
"  complatnte  ou  par  deu.ando  au  pc^itoiro  ;  rnais  apros  I'anndo  d'u  trouble  "C 
peut  plus  so  pourvoir  par  deniande  au  petitoire."  "'«>  "  ,pe 

'     h,„^' "Vr  ^7'^"'  ^"''f  ^'  '*  P"'''"'''"  *"""'^'  '-^-^ ««  q»i  P'-^o^upe  la  Cou- 
tome  et  I'ordonance  est  la  preseWption  annalc  do  I'aetion  possessoire    elle  doU 
-^trcMntentde  dans  l?ann<!o  du  trouble,  sinon  ello  n'cstpas  rLvable 
^  ^crruTc,  Dietionnaire  de  Droit,  vo.  Complainte,  page  474,  dit  : «'  ll  faut  pour 
mtenter  complaiote  avoir  possede  pendant  an  et  jour."     Cependant  il  ddclarl- 
,    quo  la  Co.tu.ueVe.  go  pas  eette  oon4itio.|^.A  la  page475'?"La  el;: 
I  doit  8  inteuter  dans  I'an  etjour  du  trouble."       ^ 

J  |i*^o<  Verbo.  complainte,  deji^  citd  par  le  defeodeur.     Pago  295:  «  La  com 
^^^tedouotre  fi.,.^,  daps  I'au  et  jour  du  trouble  apr^^^.lequel  te^  o^ 
Twest  plus  recevable. '       ,  *^ 

7:mi%%^  de  la  Procddore,  page  106. "  L'Ordonnance  de  1667  declare 

que  la  complamte  do.t  6tro  intontee  dans  I'^neftd*  trouble."    Pa^e  107- 

"  I^  fait  de  la  possession  pendag^IV--*  '^  ^      '  afefai^^    •  •         ^"o^  ^"'• 

" Widest «elui  qu'il, faut  prouve|*| 
_^othier,  CoUtume  d' OrUma,' pttge  845,  No.  52 : 
^dansVannee  du  trouble';  itrement ,  si  j*n^m'y  oppose,  solt  d^it,  ^iC^ 


aprPPlpfcediatement  le  trou- 

■  -  ■■  '■■■■■■  'mf>t 


iette'  action  doit  s'intenter 


formnt  le  c6mplamt^  dansl'an  et  jour,  celal  qui  a  fait  I'edkel^rse  acq&trf  ^  '^ 
.    o^Are  mo.  la  possession  :  car  on  acquier*  possession  en  jouiss«fc  sans  tr3^  ' 
par  an  et  jour»']|f  ^^ 

^^^^DmUart,  vo. . pomplainte,  page  567:  "Pbur  mt«li^4c6mj*inW 
"ll  faut  avoir  ja  pos-session  dnni  Iff  Ar^fmn  ten  "'^      ^       P""*' 


C'urdlnal 

VI. 

IV'luunur. 
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Caritinil 
B4laii||i>r. 


V 


J.OUS  .nd,q«oror«  quelle  raodifioatidn*  le  Codo  NapoWon  k  apport<5cs  4  octte 

Hent  do  la  po8je«ion  «n«ale,  ^,mt6t  <,uo>]W et  jour  d«  trouble.  - 

Noo,  venoHH  do  voir  opm«,o„t  k^fcritul^^ot  IVdonnnnoe  entend-mt  r«cUo„ 
on  eomprp.nto,  ot  nou,  avo.^s^Vllos  no  parlaiont  nullomont  do  Ja  poHHoJio 
nn.U6„vant.otroubk>;^ 

.4.  ,  Los  ntetMHm^08*,,r0H  rfe  Hcront  rooovablo*  qu'autant  qu'ello.  auron; 
c»  poH.,c8«<ff;  p„,„,blo  par  eux  ou  los  lours,  ,\  litre  non  prdoairo." 
'  ,  Jr  T^  ''1.'  '" "  *^"'  ^"P"'"  '°  ^•'^'°  "'«  """» P"«  t"""  ^'accord  fiour  ndmet- 
.intentfo  dan«  I'anndo  du  trouWo  quoi.juo  lo-  Code  los  cjIko. 
'   n^"""'''  n  ^t '.""'""'  '"'«  <^°  Procc^durb  oivilo,  vol.  Uf,  art.  107,  page  109, oitani 
D^nnr  PoAnn  vol.  10,  pago  705,  qui  dit :  "  Si  lo  trotiblo  a  Jtrfalt  ^ar  u„ 
^  .or.  qa,  .iava.tdm.H  laphoso  ni  droit,  ni  posaea^oii;  1,  po..«os«eur  qui  a  6to 
tjoubb  n  ost  pomt  obl.gd  dc  prouver  Ba  possession' unnulo  uVant  lo  trouble;  il 
^m  «uffit  do  justificr  qu'il  poa^edait  ct  qu'il  a  6t6  troubld."  MM.  Carri  et  Cha„. 
viiiu  ajoutent  <,ue  »  D„pnrc  P<»,ll,nn  t'crlvnit  sous  IWdonnance  do  16G7  oui 
_•  nc,porta.t  pa.,  cemmol'art  2:Hu  Code,  q^o  I'actiop  poa,o*soiro  no  ^«^^^ 
^^  bii  quo  do  la  p.ut  do  ccuK  qui,  ihpni,  ,nu  annir  u'u  mnim,  au jaicnt  dtd  on  poj- 
«cs.,o„  p„,s.b  c.     Vurt  lor.du  ^U  18  do  I'ordonnanco  Ho^,bornait"i  indiqucr 
le  dchu  dtms  Icqucl  il  ftllait  intentlir  cetto  action.-^  ( '^      '  '         '« 

Cofto  clispo«itio„  du  Code  roncon.ro  un  gr,.nd  non.bro  d'objcctinns,  eilo  par.!t 
bW«er  In^jusnco.     tWrl  h  Ck„^,re.„  U  critiquont  ass«s  .evJro;^^'.  sl 
Jon  nd».e.tau  quo  lo  po.sses,.cur  trouble  ,)ur  un  tiors  no  pout  cxorcef1'.Won 
po.sosso,..oquen  prouvant  qu'il  a  pos.6d,3  pendant  un  an,  il  .n  «kuUen,if 
^  quon  l.u.«ora,t  dan»  la  possession  un(5  pcrson«o  <,ui  nc  I'aurait  quo  dcpuis 
quoiqucs  jours  ouquelqucsmoisctqu-on  jui  donnorait  ainsi  un  titro  qui  „o 
^  pout  rt.sulterquodcla|)osscssionannuie.  Mais  ontrcdoux  posscsseurs,  dont  au- 
^  cun  „  a  acquis  la  possession  annale,  n'est-il  gas  naturol  do  prononoer  en  favew^ 

"  do  IcmK''*  ^'^'"'''  ''  ^'""'"'"''  "'.P"'"  """•■^^''"•^"^  *^"^^P"!.«"»  PJ«8lo„%espace 
^^  6^«^«»ocritiqao  aiissf  cotte  disposition :  "  Une  possession  actuellc,  dit-il,  est  tou.: 
^  jours  respcctablo,  nul  no  pent  Tontraver.  ni  en  depouillcr  celui  qui  I'a  h  moins 

'/«L  A,    r""""'""".^""'"''''""  P'"'"""'^^'"^*  rt'"  "-ait  pas  2e  intcrrom- 

^^  puo  pendant  un  an  ;  co  dernier,  <,ui  pout  d'aillours  avoir  onzo  n.oi,  et  ^In^t 

nenf  jours  do  possession,  est  assurcMupnt  plus  favorabl»3  quo  le  porturbatour,  qui 

ne„  a  pasdu  tout.     Si  I'on  n'occupait  i  reviser  lo  Code  do  procddurc,  mle 

du^posujon  nous  paraitrait  devoir  Ctro   roformee,     Cetto  reforme' serai t  fort 

'  du  droit  dtabhspar  lo  Code  civil,"  . 

Lo  CodoNapoldon  n'a  done  pas  aRporte  uno  modification  qui  fccontre  l^ap- 
probation  dcs  JuriBconsiiJtrs.  \ 

CarH  et  Chauvean,  voL  lor,  page  107  :  "  Nous  coqWJns  que  I'on  pout  »m     I 

^^  avantage  invoquer^^ontre  nous  rurtiple  23.  on  co  qu'il  semble  n'aocorder  Tac-     J 

tion  possessouc  quo  soua  la  condition  d'unc  possession  anaale,  sans  dlstingner^    1 


\ 


\ 


■/ 
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^     .,      .        _  26ft 

roubles  apport^i^^  la  jou.H«fl„ce  d'un  poi««»ear  de  mobs  d'«,i  «  etoelui- 
apport^  par  une'f^irsonno  qut  n'a  point  encore  po8«6dd.'^  ■  '  ^'  ' 

jS^L*-;,         "»'■  P"fp«  a«  1. 1"  ».«a«.  v«M  c.n>,j,o,  rtp,.a 

•■.^rrdriS  tilt""'""'?"'"  *'°"'™»'  »'■ '•"«"'« '.  ■>•  '•»" 

.»  ^S  aS IT""  *  ^P«^  •»"<«  '•'«>■',  P-  q«*.'.p,.i. 
uopte.^  e»1|» «,  demur  .'.ppai,  ,„  ),  foj  ^j;       ^      j'.     .  ^     •* 


IMlaiiftr. 


** 
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"■PI" 


•00.  rempifo  dtt  Coll  NipaUoo  qiii'x%l«  U  ^a«i^a  ooatfiiiN^^  kW  wotam* 
et  &  I'ordonnonoe.  ''■  .^.i.i.\        'wM-:    •'    ■"■     •-" 

II  est  rcKretuble  qmi  In  Co(io  C'tnadieo  n'ail  pai  ti^\4  U  queaUon.     Quut 
ju  projet  du  Code  de  prociSdore,  il  n;j|]j)|tl||ir-  plu».     L«  logiquA  renoi««e 
,U  pcwwMioD  anoale  avant  >«  JiflMHHri)«  dit  «  bian   OarnJor    ano 
poaMtation  aotiialki  «at  Ui^io^^t1mgmgffft,t  pditr«ntram,  n\  eo  drf'pouU- 
ler  oelui  qui  I'al  moina  <ju'»ia^  Idl^fno  uno  poaaeaaion  plna  anelenne,  m\ 
n'ait  poa  M  interronipue  pe«didt  un  an;  la  po8a<AiiQpt  qui  pcui  ayoir  dunS  oni* 
moia  viagl  nanf  joara  d«  poaMuioo,  eat  aaauNwent  piua  fatorable  que  oelle  da 
pcrturbataur  qui  D'm  a'  ^  du  tout.     C'eal  aana  aiv(Rin  «Otttealnai  qu'eo  ont 
jugA  la  Coutume  da  Pari*  et  J'ordonnanco do  ^^^^Jj^gt/Mflk^*  PoaaoHsioj 
aonaie  aVant  le  trouble.     Voioiau  re«t«  rabaunHiV inSLallo  oonifuit  fiT^triria 
di  la  d^froae,  &  l%.aoU«  d'une  Tento  ou  alj^atioo  miria  d'«z2oulion,  I'aotiott 
poaaeaaoire  ne  cotn^t(|rait  h  peraoiine  pendant  au  moina  oLie  moia  et  Ti'ngt-neuf 
joura.     L'unoicn  VipMeur  n'aurait  pliia  d'intrfr^t  ik  rexer«V,  lo  nouveau  pomea- 
aeur  ne  pburilit  l<^fire  ^Y"*  ^'•'O"'  pO«i^<S  durant  un  an^  jour.     Kn  aortc, 
que  durontcclumrt'ipoia  Jt  vingt  nouf  ou  trepte  j«ara  lo  poa^ur  n'aurait  que 
ol'ttctioo  p4<titot|k^iJk-  reffouamir  les  apgrtiaaions  dirigdea  oontre  m  poaaeanion. 

Ptr  CMriVi*^NL£t/ut«'rit<j8  oitdea  par  le  d<Sfondcut  aont  auffiaantea  pour 
maintaoii  8«  d<(fenBe  en  droit,  et  Taction  du'  dewandeur  devrait  (Str«  d6bout«e 
•▼e^  d^pena.^  ^  i^ 

Sur  niotion:du^dcniandeur,  il  lul  eat  pepia  d'nmendir  i»  d^doratJon. 
"     Doutre  A- Doutre,  jymt  l^aemm^mt,    ^  ^  ^ 

J9^«wjr«r<fc.Z^»;w^fr«,  potirledeniandfur.  ,    c  „ 

(o-  «>■)        -    ^.a    •  .,        '      ■ -■  -   :  *       .'^^ .  "  \ 


;WO.VTR'iii(L,  23  JANVIER  1856. 

.  Corain  M^i^c,  J. 

-  f    ■ 

'  „     .    No.  4V08.    #» 


'%; 


JcoK  :-  QuB  le  bklllcor  qui  a  ex«re«  une 
<!»l  tfnu  d«  prouvor  que  lei  lleiu 
,  aMiurvr " 


f«nKI>i 


fgigcrifl  par  droit  do  anlte,  polir  do  \oftst  non  (!cliu, 
II  d«prou»or  que  Id  lleax|ldu«iiuo  wut  plu»  somMnument  garuH  de  meubto  pour 
^aivuirr  te  paieni^nt  du  lof er.'-i  y  y  J  •     "f^-       j'J' 

Les  deinand<ftt-8  pourswivircrit  ics  wSadu'rs  en  o)tpufl||[i  fetpourj^wcinioo** 
d'un  bai>  notnrie^n  duto  du  ler  niiirs  1865,  alleifuant'que  dfonui»tp^|iotenr^ 
1856,  *'lai|ii.d<ifondeura  avaient  eniicve^ct^l^Hpbrtd  la  iM^l^fuM^rtio  des 
"  D^enblea  et  leffeta  et  fliarchandrBeS:  qui  ©taient  dj^LkMa^  ou^ito  eO  nj 
"fiervaienta  kjgarnfrefciiieublerpour  sAreto  du  l!^H«M|uVla  ^tim^nif^M 
vofite  -n'otaft  I»Ps8ijf8»ini«;Bt  garuio.(lc  n.eubl^MKtap  ma^chandisea-pour, 
assurer  le  paieittitjJeTk  soiBniic'de  JE62,lls,  montifip  dc.ieux  quartiers  i  lojHjr 

ii-Bei-«^|p|!hiw  le  premier  mui  alop  p/ocbain,  ^   '■"    •  .; 

•XieS^nd|jwr8plaiddrenri  cette  aoHon  entr'aulmB.  ehosiei  que  le  maison  ou 
v6ti*ft,4t^Buffi8anini-entfgaruieJ|ineuble«,"effets€t  marchandiaas  ponr  assurer 
le  pyement  d|b  Iqyir.' 


* "  -w 


'  ^*^  ■  "-it 


«..- 


m.- 


_..  „.    ... 


j 
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A  ranquflte,  II  Alt  prouvo  qua  !«,  diifondoum  .faiMi  .nU^  »«  .     , 

i««aot  A  1.  loi,  Sl^Zl i'''"'.''"''"'-'"*"'  «-»  •"ffl«.n«ont  g«rnlo.  oo^ 
.ot.o«.  et  qui  aer.'  dWplt  ti  1"^-  '"  '"'"  '""'"'"'  ^"  ''  P"^"*^^ 

dcnmndoroaae^par  "tUcl  j?^^^^      T'""'""'  ^°  '»  '^•^°'''"^'°«  de  1. 


-Jfr  t 


*»; 


it. 


IftfU  «.«{-»!    .7  TIP"'"""  "»"  aeniaurto  la  n'>8iIiation  i 


^Arr^.r.  Donon  ei  Dorian,  .vooata  doa  d6n,andour. 
Laf^^ye  tt  />apin,  avooata  doa  difendoura 


(' 


:* 


V 


En  Bevibion. 

MONTREAL  29  8EPTEMBRE  1866. 

Smith,  J.,  DiShrntLor,  J.,  Monk.  J. 


Y 


Jdob  :— Io.  Qii«l'omlMli 
■j.  BtorrorlB  writ 

**       So.  Qua  la  rifle  da  praUquo  78 
-    S8dMStiitutaBeroDdiu,du 


<<rrt»,  a'fl 


;.^«.«««  par  l«  dl.po.iuon.  do  I.  «oUon  l«  d«  ohap. 


■"      Le  jugement  en  oette oausedoDt  la  rdviaion  M^UAt>«,,  jx         • 

r^  ppneipe  gue  le  w„t  efe  .em.  n'^tait  pa.  aigai  ou  o^J^  oar  ^^         /" 
«n  son  prooureurau  d^sir  de  la  rdsle  78  «l,.n  iq  j     .Tf  ^     ®  d«n>Mdeur 

iedemandeur  BOudjitA  laoonp  H«ivi»5.{«...   i 

du  writ  non  mfitu  del.  rig^i^uXeJ^^^^^  °^"'^'*''*  ^  '«  '»''»*^ 
i^tte  r^glede  pratique  avaiUt^^Seeto^^^^^^^^^  2o.  Que 

^toj^alable.    8tatuaRero„.u.du'^^^^^ 

•Af^8l«oditionde8partieB,Iaoourdef^*{«in„.«  *"'/««•  ""•  -^       , 

•^«r  de  r^viaion,  *y.nt  entenduX  iTti^  n!  *'°"*'^'^'^«''t«D'ent  eu^ 
J^       *""*>"<*"  t^  Pyties  par  lenrs  avooata  ttapectifs.  ^r  le 

. _ . ___ _ _j . 
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j£ZC:r    J***""*""*'"''"  '•  21  Jalo  I8«l«,  a>n«  UCour  Mup6riouraiM||Miitd«n.  U.JUtriU 
hIJJ',^      *'^  Joliett*,  KjiiRt  flsauiin^  It  domiiflr  ot  la  prmxidura  <Jan«  oetto  oaiiM,  at  ami 
itiin«n;.     pleiiioinerit  d^libOrd;  oormlil/irntit  «iu.|  U,  UO.^mo  M)o(ion  da  ohapUni  8.1  d,, 
liM?|.r#,      S««tutii  lUdbiidu*  p.»ur  It)  Mux  Caimdii  a  oii  I'nffei  d'obn)«or  la  rtxio  78  du«hip 
"**""""■     *3-<l««  '^Kle*  Jo  pr«tl<|no  do  la  OQur  duperiouro  public  an  l>on^  WSO.m 
«|u'#ii  ofl  il  y  a  <yi  orrour  d/ina  lo  }iixot|i«nt  luadlk  do  21  juin  dornior,  a  oaiwi  n 
aonul6  le  RU«dit  jugoiiioiit  du  21  julii  doruior^  e(  l«  uiot  i\  rwiimt  A,  toutoa»fina  (lua 
do  droit  avco  ddp«ui«  oontro  lo  dit  oppoKunl?    '-^ 
(Ititlm  it  Domtehfm,  a?ooiitit  da  doiuiiiidcur, 
(7i»»»rt/>»i^rt(f,  avooat  du  d<»  «ndour. 

(P.  R.  L.)  . 


-  \ 


4  KM  RBVlNtUN. 

MONTREAL,  20  8KPTEMBRB,  180«. 

Coram  BAMutr,  J. }  B««thi!i.ot,  J.  i  M(M(K,Jir 

Wo.  1378. 
Lohi'lle  et  at  VI,  Loiinlk. 


■/ 


J0MB  :-lo.  Quo  la  tulH«r  n.n.l«n>  oontpt*  n««t  point  t«uu  tux  h*U  de  la  deraando  on  reddltloo  rfi 
eumiito  •'Il4[j' l'«  p««  c<iiH<H.t<<f.  .  ""  ■■ 

11...  y ut<  Mti«Tpn»Ui.ji4ft'»«  I'M  lat«»Ai  i  l»  dtaorttlon  do  la  Cour  Mrnma lont  la  alUMrt  do 
ci'IIm  Mul  out  rappvrt  tfi^x  di>|M>ni.  r  "  n 

liOHdoiunudcurs .Michel  Loiw-llo ot  Appoline  LDlnollo,  <5poui*B  d'AdoIphelTro. 
dcnii,  par  lour  notion  intontcJo  lo  Imit  ootobro  milhuit  coot  oinqu^p>te  huit 
deiiionditifnt  iiu  tWeiidour  un  compto  do  rudiuioiHtration  qu'll  aVait  ^o  de  l«uri. 
biens,  depuia  qu'il  nvait  ot6  nowHi*  leur  ttfleur  lo  qnnforao  juHlovAil  hqft ^nl 
(|uarant(>.  ,■'      ' 

Lo  dofondcur  a  rJpondu  j\fl.!tto  notion  lo  sept  janvlor  mil  h^it  cent  oinquants 
nouf,  qu'il  ny.iit  tonjoure  6t«S  prOt  A  lour  rondro  compto  de m  gfeatioi/et  adminij. 
trution,  et  qu'il  prodiiisuit  oQ  co-npto  dQmont  nffirjn6  avco  lea  pidoes^ustlflcatiTei 
ot  nutrcH  pitWa  uppnrtcnant  nux  domiuidourrt  qu'il  avait  eu  on  ^  posscs.sion ; 
qac  pur  oo  compto  il  no  dovuit  rion  aux  domandours  qui  tftaioot^jndottes  eoTen 
lui.  ■.-.,.  ■  y.  ■•■/'.''.■    -"^   ■■■  •:  ■■, 

II  conciuuit  i\  CO  quo  note  lui  fut  donno  do  la  production  de  abj^  «oiu^o  atdcs 
pitVscs  qui  rucooipp;i;;naient  et  A  fltro  dpqharge  do  ruction  dcj^jtouaupdouwaVoe 
depcnu.    ;,         ■..,'>'■:'     '-.-     :■''  '.'.-'i ''{'■'.■■■■■-',' ^''''t^'^':  ^'-fr 

SubNcquemmcnt  Ics  partic.-*  s'nrrnnKoront  hofra.do  Coup  au  moji|en  4'un  cotopnv 
niin  rcsorvitnt  la  qu(;,stioM  dcM  d^pcnii.  I 

Lii  Cmr,  appoleo  \  decider  ootto  qiioation,  a  oondamn6  le  delfondoar  aa  pale- 
nicnt  duH  fraia  par  ju|^>mi)nt  du  vinfift  huit  iSvrier  rail  huit  cent  aoixanto  ot  sii. 
En  roviwion,  le  dol'i-ndeur  expona  acs  pretentions  <!oramo  suit :      i      . 

Lo  dof'undcur  noumct  que  ce  juironicnt  est  mal  fond6.  I  ^ 

"^\n.  P.ircc  quo  par  la  loi  le  tutour  nc  doit  jamais  fitro  condamn^  aux  fraisde  la 
dem.-in  le  on  rcddition  do'compto,  et  qu'il  n'ost  tonu  dea  frais  qn0  lorsqa'il «  mal 


.      ,       ..■       .<^. 

:v-v;-:;.;;:/;;;;s^^^^^^^ 

■      '.^-'-fc-x''" 

•^ 

— -'^■"■- 

1                   '         1 

'P:-.:-  '■■'.  '■■■        ,.  ■/'' 

'M'-^^ 
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on  raitdlUiw  4* 


prt  do  oclU  ,,ul  pot  n.pport  ou.  d«p«n..  *  ''  P'"'    "---g:-* 

^  yor<l<)..n»no«  d«  mil  >ii  oont  w.iianto  tt  «,«t  .rl   18  du  TIip.  «o  i    u  .j       '***^ 

8«r  001  .niolo    HodUr  .•„prl„,„  .U.n     "  U  co,„pt„blo  p«ut  porto,  .« 

wmptc  .uppo..  qu'll  y  .U  con^nti  avant  l„  cond.!.,  j;*    "^arolnr 
r«rrilr^  dt«  TutellM,  p.;337,  *  -l 

4;-;  i  «.^  7  '*      '""""■•  "^  ''• ''""" ''"'  '•  ^'"•*''"»"-  ''^  "-'«  c^«^* 
*!«« /«  «».  «wi  ,/ «  coii.e«/,- man/ A,  co/u/i»w«n<,(»,."  ^ 

MmI«,  (1h  Uinorlt«i,  eh.  13,  .Vo.  16,  p.  1W».         , 

jcmpu  ,uuan     onhnnancr,'' p,  m.     U  tutollo  cnt  u„o  ohurKo  poLnollc 
oft  lo  tuteur  ne  do,t  .,ue  non  «.i„,  «.,„,  „uou„„  ai,„i„«,i„„  j,  „,.  bC,  ' 

Daaisart,  Actet  de  notori6t*,  p.  Iflj. 

employer  «u.«  A  la  charge  d.,  Taynut,  or.  obHervunt  do  «  f^2  Tou,    '^ 
m  *«   pour,  objet  d'o„  returdor  injaHte„.e„t  U  reddition  ;  ce.  I  rta/  j"  f  '.^ 

Anoiea  Deniwrt,  Vo.  Comptc,  Xo.  85' 

comp^blo  .1  «rt  dun,  I'obliga.loa  dWaneer  ee,  fraU  ,««f  i  L   oX  ll        ' 

/, 'f<?*!?'w'ii^t»Pertonne9,  Xa  I0(!.  :.  / 

^eesautorit^Sde  K.j«06Dt attott^i  doute Rur la  loi e^ua^jj^^^vis en  Prance-  ct  il 
^  pjt,«s  sans  dctpeoB,  m.l,  lour  fait  «ne  Joi  do  conda-unor  la  partio  qui  LI 


Cct  artiola  n'est  pa«  en  fe>^  fof,  cest  u'no  ral«o„  de  plun  pour  donncr  A  IWt 
18 du  ture 29  tout  leflfet  qu'on  lui  donoait  en  France. 
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totoeiieet«i.      I^a  Cour  n'avait  done  aaouoe  disortftlon  h  oxeroer ;  elle  devait  oondamner  lei 
Lome.    .<lon»andeuw  aux  frais,  paroequ'il  q'tftait  plus  question  de  les  charger  en  dopenw 
dikns  le  oonrpte,  ayant  6td  rendu  et  tout  ayant  6l6  i«gl6  entre  les  parties  a  I'excen 
tion  des  frais.  >  "     '  ■         ,  . 

Mais  supposant  que  la  Cour  aurait  eu  quelque  disoretioi  4  exeroor,  cette  ^ig. 
crotioh  devttlt  s'exoroer  en  favour  des  ddfendeurs  et  non  en  faveur  des  deman- 
deurs.  •" 

.  ^  Le  ddfendeurest  le  pdre  des  demandeurs,  il  ne  conteste  pas  Taction ;  au  con- 

traite  il  prdsente  son  compte  peu  de  temps  apres  le  rapport  do  Taction  et  sanV 

attcndre  uno  oondamnation ";  oe  cos  est  infiniment  plus  favorable  que  celui  pr^vu 

"^  parl'art.  18du-titre29  do  I'ord,  1667,  et  neanmoinslaCourn'apas  ni6mecomH 

7       pcnse  les  frais;  mais  elle  a  condamne  le  ddfendeur  ^  tous  les  d^pens. 

•  La  Cour  de.Rcvision  a,  infirm^  le  jugement  du  28  fdvrier,  1866,  et  a  motive 
son  jugement  comme  suit :  > 

:' '  ^     .        The  Court  noflf  here  sitting,'a8  a  Court  of  Review,  having  heard  the  parties 
fcy^their  i^speotivb  counsel  upon  tlys  judgment  rendered  in  the  Superior  Court 
,  in  and  foi-  fhe  Diitriot  of  Montreal,  on  the  30th  day  of  December,  1866,  having 

.  -.  ..exanainfid  the  recoird  and  proceedings  had  in  this  cause,  and  maturely  dolibCftited ; 
consrderihg  that  t|iere  is  error  in  the  said  judgment  of  the  30th.December, ,1865,' 
In  condemning  the  said  defendant,  the  heretofore  tutor  of  the  plaintiflFs  inthis 
,,cat»se,  in  costs  uiion  this  action  to  rendH  compte  by  the  sai4  plaintjJflb  against 
flie  said  defendanlt',  inasmuch  as  the  said  defendant  as  such  tutor  rerMateomgtt 
isnoMiable  forbuoh  co^ts,  doth  revise  the  said  judgment,  by  sefctihAaside  so 
much  thereof  a^  condemns  the  said  defendafct  to  the  costs  of  this  acUbtCjwd 
doth  erder  that/ each  (rf  the  svd  parties  do  pay  bis  own  costa,  and  6na!ly  doth 
■  -  I  condemn  the  said  plaintijf  to  the  costs  of  this.  Court  of  Revision  in/favonr  of  the 
said  defendaintr  v  '-  ,         •     ' 

■    ''*'^SP'>"<*"™Wa  Mr.  Justice  Monk  dissenting.        •    '        J        V  1 

•  <^«''*;^ -^^ 
n      -  ,  ^■^<'*'*%j[^-^"on,  av6catsiju  ddfendcur.  !      . 
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The  plaintiff,  in  bis  declaration,  ..ile^-cl  the  foUowing  fact, :  ^^ 

J^Mon  the  12th  of  September,  1857,  tbe  defendant  who  wa's  then  carrvin^ 

Wm.D8.n,  ,n  the  United  States,  under  the  name  of  Demer^Bros  •  at  thecf^v 
,J  of  mw  York,  in  the  State  of  New  York,  one  of  tbe  saicf  United  S^t  1  ™ 

that  city,  a  promissory  note,  *i,ned  by.the  s.id  Demers  Bro  .  whereby  the 

wZ  '?r.  f  r  "^  ^-  '^''^''"  *  ^^"^  -«''^-.  «'  thelnkofle  North 

a  o,^8a,d,  ihat^fter  the  making  and  delivery  of  said  note,  L.  0.  Wilson  &'Co 

«       viZrdl  ''  '"  "'•'  ^'"'"'"^'  '^'''^^  -t-i^yof  thenoTiTia, 
duly  presented  for  payment,  at  the  place  where  itwas  made  payable  wherluml 

.protest  of  sa^d  note  the  defendant  and  his  brother  suddenly   gebretlv    and 

tor  %e  first  time  dis- 
isaid  brother;  that  since 


^■'  if 


"  Jhe  said  iSote 


'i;. "":  V  -•'»—-  •""•'  cA.auiug  111  tne  saia'Otato  ot  JN'cw  York 
^onJ^«t  the  tin,es.ofthe^,K.king  and  of  the  maturity  of  . 
"•  «f  i;„,w  .'    "      :^aSE''        '*' ■'"'^  defeiidant  as  aforesaid  suspends  the  .statute 
oflimitations  ex.s^  .these  , State.,,  and  gives  to  the  plaintii  a  right  to  tul'' 
for   and  recover  from  the  defendant,  the  amount,  of  tile  said  note  -tht  I 
^f^ndant  hat^  ^cently  dissolved  partnen^hip  fron^bis  ^.id  broU^^^'t^  ^ 
;^w^l^e^fbre  and.tiH  existicj.  H  the  said  States,  ,h.  ^aintiffhaSt^U^    : 
I     " £fbre  ulr  T-'"^  — *.tk  said  note  from  th. defondrnt ;  ,„d  # 
,   •  recover  from !,,«,  thereon  in  tower  Canada."         '  "        ^  . 

^^dtfe.r'jf"'''^'^ 

prescribed  by  tUS-Si^^^^.^^^t-^^  of  Lower  Cana^^,  :    "  - 

r  •  feil^Ln  V  "Ir  '^^^"^'  P'""  '^"'^  ••dson,de««,rtainsfi.its.qu;fleip6sS  V^" 

t: ^1. .' t...:  ■ .v- ^.V:... Mik i-«e ^ : : -^ *■ = ■ ■ — 
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iplaidant  lV»%'fitio«  depfC!s«ifiptto||ac,^^^      et  six  nn«,  o  pnxluit m)6  d4fe«i!!e  % 

hcAt,  pfir Inriuwlb Hprtitond  quia Ici  blHiet  «n  fjuostion  n't!»t  ptm  sodBiJB A  f» l»i 

y  ^^  f'jf  fi^i  tow<#M<'rw«;  iHnis  A  lohltt^notro  pitya xjriqiit  A  ce  qui  riMiHtleift 

'  ■■prescriptjion:/^ '•,',;■;*.  .'■'.■.'  ■    *.   '  '  ^■■"■■^•■■■.■^:  '  '..' 

vlja  prcsmp^^  (Ic  CQUiii><!W!e  est  une  UmUntioD,  vaeAMi^^'} 

me  ni'gatioB  ^^e  l^icUoji,  et  c»t con|-6»iueiiw  c-Ilo  e^^    8outijit<e  i\  notre  loi,  suirMt 
Ii>  mf»!j|we<jML'n  itiatiure  ^e  prtvct'duk  on  suit  Ja  loi  du  lieu  ou  loa  procedes  sont 
;itt!StitHes.     Voir  la  causede  Cyfe  *«.  MorrfsoH,  8  Jj.  C.  Jiop.^  p.  252,  iSjaiist 
■:';jp.20«,p<;rSiiii,t.l),j;  .;■'■;•■  .■:••.'■■,{'■    .V'-     -■■--■„,.'",.,;■■■•'■'/"■■■' 

j   -;fca<!ai;tW!  do  Feuu  ct  Bowfcor  d^eidee  diirniil  cctte  nnuec,  peutftu^sl  vti^tJitea 

'  On  pnilcnd  ((n«  fc  ch.  (f4  dcs  8fnt«fe  l?(»fendus  du  B.r»t?nf)adit  ne  iVappc  que 
lesbiilfifo  "fa?S(l>ies  dan^  l«  Ba^UatHjda  ';  hiiiis  in  12o  Vict.  ch.  22  stutuait 
egalenieut  sur  los  bHtcts  a  IVaiitft^icT;  ct  eoiiu«t>e<!lBii  dont  ipH'asit «  ete  fait 
**.*^^*  '"^"'"  ^ti^'cuu  du  Wiint  M  Stntulw  itefbndus,  il  so  trouve  aoumis  ji  la  12e 
"V^ict.  ^MaiM  en<?orc  si  cetto  dcriuuro  ire  le  rcj^arde  pas,  aK.rs  il  est  sujet  au 
Stdtttt  d«a  Li(j»itati..ti>v^t<)  et  Jl  Vio.  ck  1I,:coinii,e^tant  "a  simple  oomraol 

,i>'ai Hours,  ceei  e/«t  pleiM.'li'icHt  justitiu  piir  i«»,<V''f'f>!'ition9  do  nos  teis  statu- 
taircs  et  aussi  par  la  juiispiud<?i)ce  intetomtiwialo  de  tous  les  pays  oii  la  legisla- 
tioolfajitilaise  cii  luati^re  U* .  r^seriptioH  a  «ne  adoptee.  Void  uiie  loiij;;ue  liste 
d'autwitt's  auxrjuol1(ii  ».u  piMit  tMiepro  en  ,      •  -:.- 

Kipoter^  ;!27j  2  B.  &  ;V4.  413;  J  ui.  28»;  1^  R   4  ^^csw,  ,9i.3^  3  Barge's  Com.  on      \ 
Gol.  and  For.  LhW^,  SSSj  l.tVw.'i),     28,  iiutetO;  M.  530;  I  Gall.  371  ;  2  Mason,  I'iU;    H 
.    3dohiKS.  <li.  lfm,(r\\>n.l,  47.'.;  {  Grt*ti.s  :\.  J.  Itfi..  ti8  j  3  Peters,  270,  277;i)  ui.  466; 
8  Id,  ,!r:r;  1.;  l,l.  ai-    i;;  H..fft.  &  ll.  :;;,ri;    L'  Kami.  3t,,{;   3  J.  J.  Marsh,  600;  .8  Vcrn|  • 
,         IDA;  r(M\m;m,_C\'^  1  Mvtg^;  -U  ;.   7  Missouri,  241;    'J  Haw,  IJ.  S.   407;  3(i  Maine,  362-'* 
1  I'enii.  State  {r.,3>^i;  2  Map.  M;;3  Comi.  472;  2  Uibb.  207;  2  Sailev,  217;   1  Hill,  S;    - 
e.  439;    2  Uittit,  2tr;   I   yeatcs,   :«3:  I    Gaines,  403;    1  Johns,    139  ;  3    id.  263;  11,'id      ^ 
,       1';h;   4  CoaiJ^  .ftr>  2   i'lrinr,' C.  C.  4;!7;- ?  S.  &  M.  082;   1    Ross'    Leading   Cases.'SSS; 
^AiiKt'U  cyi  Lihiitu'rons  (od.  18«1);  p.  -if}  and  set/.;  5  Jnlinson,   N.  Y.,  1.52;  10    B.  4  C 
•«1(;;:  2  Bi'ng.    N,  C.   202;  1    Sniiil,-.s  LwUlinTr  Cases  fed.  ISW),   \,.  951,  No.  780;  Story 
.^^iiHict  t.fE.nwi?.  §  570,  J,;  7Ct>  and  «y  (ed.    1805);  Wheiiton,  International  La^v.  p.  187  ; 
1  Bing.  X.  ';.  liV  ;  2  14;  2«2 ;  Ju  Bkrn.  4  Cres.  90:i ;  13  East,  439 ;  2  Q.  B.  Uep.  U.  C. 
'ior,  ;  U   Marlin'.s    lieiY'Saf  a  an.  i,oi;is.    Rod.  315;   id.  0  to  ;    3  id.  221;   4  id.  23,5;  The 
'Engjisli  Jurist,  Ii<"a  ii]^.';,%;p^  122,  : 

II  y  (^H»>k|tios  anUurs,  tcls  que  Sti.ry,  qui,  tout  en  admettant  qu'on  peut  tou- 
joiiris  pinidrr  Ja  presfenptiori  do  iu  loi  dupays  oil  i'action  egt  pri.se,  pensent 
H-aniiinihs  qn'ou-  de*-rait  adnieUre  la  prescription  d«  lieu  du  contrat,  cliuque 
Ibis  qu'o!le,a  ('TO  acqui.'^e  avant  I'action,  etqu'olle  anfeantit  non  pas  tout  simplq- 
rni'nt.ri'ctiftn,'  niois  Ic  drojt  ct  la  dctte  clle-memej  ui:ii.s  cctto  question,  sur 
,•  .Itifjucllo  Batoning,  T'o/z/wtK/rt,//  /,'(.. »t!,(18G."j),offic  .i^u.ssi  do  lotigsjpninieutaires, 
'  e.'-t.etranjrere'a  dctte  c;iu,sc.     I  '.       •  ->       •   ■       ,~ 

,        Mill  Franco,  la  qtic-tion  p.ir.itt  etre  controvorsjt'O.     Suivant  Pothier  (prescript. 
,     No.  251),  e'ost  la  loi  jlu  (Liuieile  du  c;e.incicig,qui  goyvernc;  et  suivant  Merlin 
,    ,(Ii<'pr,t.^  to.,  gjnisileviiiln  morlv,  p,  OH  I,  coiri,  et  pre?,  p.  49%  N''  7  et  t.  17, 
\i'  p."40.5  et'404)  et  Dunod  ({4-^.,  pjirt.  leav^iii.  14)  c'c?t  au  cotitfaire  la  Icfi  iu. 
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Comjnent  mainteniint  Dourin  f  n..  r>iA,  "■  j      v.       .    '  j(** 

"  encore  qu^aeliJ^r  ^tt  ^'"'^^  ^";'''^- -'"^•'^^ 
positive  et  ri;,oureusequecdl  ouSl^  '•    ""''"'""  '^^  "'^^^-'  «^i  ' 

d(:'bi.eu,peut,a„ne  p^ut  pa7Zoliy"\T^^^^^^^ 
/^'action.   ^^>       _^:iil5SL»^"?r'  ""^.prescription,  forracHe  et  positive  de-  ^ 
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N"  16)  ^taieit  d'l^vis  que  lorBcju'^l  y  avait  ud  termo  flx6  par  leg  ordonnnnces  et 
quo  ia  partie  ngiseait' apr^s  son  expiration,  le  juge  devait  lui  oppoaer  d'office 
qu'ii  <$tait  d^ehu.  (Jari  4isetit  ccn  ajuteure,  le  juge  doit  juger  suivant  I'ordon- 
iiaiico,  qui  est  en  co  cas  li^  i^iiloinei^t  de  police  ct  un  droit  public. 

M6me  sous  I'empire  du  droit  fVan9ai8,"  suivant  lequel  la^  prescription  n'a 
oucuneiueiit  le  caracWre  de  la  nOtro,  la  jurisprudcofo  qui  a  introduit  la  necessitcJ 
do  I'exceptiou  de  prescription  a  paru  4  plusieura  auteurs  ooffjme  un  mon-sens  of 
une  erruur  dos  praticiens.     On  trouve  une  int^ressaute  dissertation  sur  ce  8uje^ 
dans  Troplong,  iVe»crt/>.  K°  84  et  suivants.  ..     . 

Mais  il  y  a  plus  dans  ce  cas  ci.     Le  defendeur  a  plaid<5  bu  foods  i&eme  par   ' 
(Jifeiiseen  (^i^tf,  que  la' loi  ^trang^re  ne  peut  touolter  Taction  prise  ici,  qui  est 
regi^par  aStre  loi.     yoninjent  le  juge  peut-il  alors  ne  pas  prendre  connaissanoo 
do  cctto- deniiere  et  en  refusor  le   bdnefice  a  cclui  ^u1   I'invoquo  comnio  sa 
liberat^(on>  ,    ^^  *       , 

''  jpc  ifeltota  6td  d<ficii;6  daul  le'^s  de  I'lntim^,  oroyons-nous  dans  la  cause  do 
't3iard  v*.  Lumc!tu^<ix>  N"  45,  uuierme  d'appel  de  Mars  dprnier.   *      •       ^ 
/^j/)A«»i',  forilie^plaintiflF:  "  ;  ^; 

'   I.  The  first  proposition  tbe  plaintiff  would  sustain,.  j«,  thnt  tiie-7»x /Oct  c<)h>   \ 
tHictm^  or  if  noitjiiat,  the  law  of  the  place  where  tW  nohi  yjut  madt' payable, 
should  .govern'the  nojff  in  this  case,  and  not  the /««^/^^ 

This.  ^UesliotHronb  thut^^properly  belongs  to  the  depa^ineut'of  private  iuter- 
national  kfic-—  '^      '  _  , 

""  Which  deteruliincs  before  the  Courts  of  what  nation  each  suit  should  be 
"  brought,  and  by  the  law  of  whut  nation  it  should  bo  decided.     (Westlake  ' 
"Private  Inter.  Law,  Art.  1.)  ' 

•   This  department  of  law  derives  its  principles  from  the'Clvil  Law.     M.  Foelix 
^DJoit  Inter,  prive  vol.  i,  art,  96,  p.  209)  says  "  Les  lois  romaineS  oi^t  dejacon. 
■'  "  sucrtf  le  prineipe,  que  la  matiere  du  contrat  est  r^j^i^par  la  loi  du  lieu  oik  il  a  dte* 

ilpa!^s(!."     In  page  212  he  says,  ">but  when  thoracic" exprcss'y  stipulates  that  it    ' 
I   bY^V^^  executed  elsewhere,  <Ae»  it  must  be  govewifed  ,by  the  law  of  the  place  of  •• 
execution";  and  in  page  214  he  adds:  > ^  '  !  ' 

''  Ce  principe..a  et^  emprunt^  a  la  loi  ntii0k%'.'2\  ff.,  De  obi.  ct  Aot.« 
';Ellor«p>sesur  la  circonstanco  qu'en  fixant'ftn  lieu  pour  l'fiX(5cutiod'^du  con- 
'•  ttat,  lea  parties  sont  cenjs^es  avoir  vjoulu  fairer l^ut  ce  quo  prescrivent  les  loik" 
' /'  du  mCme  Ueu.     Tel  est  le  seiitiment  de.v:I^Wl-  Vo6t,  Joan  Vo8t,  Christin, 
"^{^anile,  Coullenois,  Story, "Huber,Pardfessu^'yic.    '  ,.  "> 

Merlin,  (<iuest.  de  droit,  vo.  prescription,)  'holds  the  la*  of  tlie  lex  /ori,o{ 
that  of  the  ^oniicileof  the  debtor,  wilhregulate  a  case  like  the  present;  but  he 
.^fails-  to  Oraw  the  distinction  between  a  debt  made  payable  generally,  and  one 
payable  in  a  particular  place.*  Boullenois,  T.  I.  p.  530;  T.  IJ.  p.  488,  and 
Pardessi^s,  Droit  Com.  No.  1495,  both  Observe  this  distinction,  and  in  thelatter 
Cise  sustain  the  jipplicatipn  of  the  law  of  the  place  where  it  is  made  payable, 
Such  is  Ukewwe  the  ^nion  of  Christin  Burgundus,  Manticn,  Fabre,' cited  by 
M.  Felix,  p.  2^1.  r>  ■        '■;  " 

On  the- other  hand,  certain  authommaiptain,  that  ao  other,^e,<cr)>jirjon than 
that  existing  :l)i  the' place  w^ere  the  obligation  was  preated,  Mn  be  ptoaded: 

'  (Hcrt;,Mfta«)rd^  MM:  Booco',  R<^:iiV.ardVS^^ 

_ —  — , . ,____ — ___ ,^ ^_ — 
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Cctte  op.n.on."  ««j»  Felix  (p.  22)  - peuUHre  la  mie«x%die  en  thiofie,  a 
aum  itiaihptierxvrla  Courfl^ah  de  I)ouai  et  par  la  C^htBo^U  de  I\,n\r 

In  a  not#,oii  thw  passage,  \>y  M.  Demangeat.  he  reviews  the  various  opinions 

heM^  writers  an. this quo8tio«,  and  sUtes  tbjitjhe  opinion  adopted  by  Felix 

and  th^VoHryale  de  Paris  js  that  which  now  generally  preyails.    Haviany 

the  eminent  Prussian  jurist,  in  his  commentaries  on  Civil  Law,  sustains  the 

doctrine  that  the  presoriptfon  of  the  place  must  govern,  and  whfere  no  place  of 

payment  Js  specified,  (hen  thnt^<tf  the  place  where  jthe  contract  was  created.  Ibid 
Ss^d  note.  ".jr^'v  ■       .    J-'-  ■  ^    \..\;..  -'    ' 

.    This  is  likewise  the  dootfin«  of  1?ropIonp.'  '  <•  -  -         V 

r  l*iction  personnelle  b6  preterit  par  la  loi  en  vigueur  de  lioiT  oii  dott*i  /aire 
lepaiemen't'^  f^^  I  ,-,        '  •'  /«»«^ 

In  a  ft«)t  note  ho  adds : ^  «i  *  4^-"'  ♦  • 

i,  7  ^^^^i'T'J'  ""f  mm^ime^Mi^cnpUm  eitrtgliepM  caida' 
-dominie  du  Cnlanc^e,,  m««  cW  une  erreur  difficiU  d  comprjfre  d^,  „n 
^  j«ri«con«K7re  rf'im  aussi grand  »ens."  *  Prfterlplion  No:  3».  ■  ^/ 
r      J^rs  viojv  is^also  sustained  by  Pardessus  in  a  more  explicit  manner':  -  \ 

Aim.,  lorsqu'u^  debiteur  ^oppose  la  prescription,  le  droit  d'user  de  ee  mm/en, 
la  dur^  do  cette  prescription,  s^ront  t&^s  par  li  droit  rf«  lieu  oil  il  a  promt, 
'^«P^yer.  --Ihoit  Commercial, mhVu  mi.  U9h,^.m%:  ■ 

11.  It  is  hoped  the  foT«5goirig  fl^k^,or^t^es  will  be  deemed' sufficient  to  show 
•hat  the  law  of- the  lex  locicoittractn,,  ^r  that  of  the  ^lace  where  this  note 
.8  specially  made  payable,  ought  to  be  applied.  It  ia  }mma«»i«l  which,  in  thi» 
case,  as  the  law  of  bgth  statfe^  are  identical  on  the  point  at  issue.  The  plaintf 
^  nowpropqsos  to  shoj,  that  quir  M«nicipal.lttW,  if  it  b»  applied,  would  sustoiuS  '  ' 
right  01  action,.  ,  ■     f    **  ''         - 

The  C«u.  Statute  ori.  C,  chap.  6%  i/theinly^ statute  regulating  thepr<^ 
scnprion  of  notes,  made  subsequent  to^ifie  1st  August,  1849/    The  31st  sec. 
^  expressly  Imits  Its  operation,  as  regards  pVeHcrlpti^  - 

.'•  TitZ^'fTf'    ^* ''."'"'  **"'"  '*  """  """''  npappliiatiin  to  tC  case.       - 
^    rhe  defendant  s  attorney  rehes :  Ist,  upo.^  the  statute , of  limitation ;  and  2ndly 
on  wmc  decisions  m  England.  .  The^nglish  decisions  will  be  ref^rrbd  to  further 
:    on     1^,  statute  of  li^iiti^on  is  equally  inajjplicable,  althopgh  it  is  on  thj* 
^«^«  e1^^  dwnurrer  appears  to  bj8  based,     tme,  the  first  section  contains  tL   <    ' 
wflrds     any  lending  or  contract  wilhout  Specialty,"  vbich  in  England  is  heldf- 
P>aK)licab^io  promissory  notes.    But  our  Promi|Bory  Not&  Act'was  introduced  ,    ' 

?;ill?^V'  '^'■"'^'^'^  ^"*  (^^-^  "  ^'«"  "-P- 11^).  ""'J  it  *>««  «Fcially      •' . 
laid  m^  different  prescription.     The  Limitation  Act  must  therefore  be  con- 
sidered imperative  itfthe  present  caae.     TMs  y'm  eeems  to  have  been  conceded.  •     .- 
^T  *»'!#'«".'«>»«  oounsel  in  Bowker  v>^  Fenn.  (X.  L.O.'- Jurist,  priZl)  ;  and^    ° 
herefore  it  is  suBmittea,  the  demurrer  ought  to  have  been  dismissed  irW        -. 
tive  of  the  merits  or  demerits  of  the  declaration.  •^  »  -  r  *^  . 

06t^  r-.,.  Morrison  (11.  L.  C  Jurist,?,  206).     In  that  ease  the  Superior    -  " 
Court  m,sJa.Bed4l^>pplication  of  the  Statute  as  to  the  pi:6Wptio„,.bd^  '.     .   ,,  -.      .     - 

gourt  of  Appeals  the  judgment  wo^no/snstained  on  that,  but  pnothe*rgrpuB*»     -'•>•"    K' -^-  '' 
4be  pr^ent  case,  however,  difefs  from  it  in  ittportant  par'tWafs.     Hfthift 
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i-iso  the  note  is  not  oniyi^.lo  in  ti  forein;n  country;  but  unlike  that  in  C6te  & 
-Moirison,  it  in  cpaciully  madopm/a(,le  then-.  As  lins  boon  iilrcady  shown,  Boul- 
i  nois,  nnd  olhorr<,  wl>(v  sustiiin  the  l>'.t  fori,  or  domicile  of  tho  debtor,  where  «o 
}>liioo  of  p.-iyment  hiis  been  stipulated,  hold  tho  reverse,  whure  tho  place  of  pay. 
iiiciit  has  been  spoiiully  stated.  This,  as  well  as  olhcr  diffcronecs,  exist  between 
this  case  and  that  of  Jiuwh-er»t'  Fmn. 

But  in  the  ciiso  of  ^rfJam*  vs.  W,mhn  (Vt.  L.C.  Rep.237),  a  decision  was 
■rendered  by  the  Court  of  Appeals  sustaining  the  ri^'ht  of  pleading  and  proving 
the  statutoof.  limitations  of  the  State  of  New  York  to  an  a6tion  instituted  hero 
on  a  judgment  obtained  in  that  State  on  a  promissory  note. 
..  TIL  Thirdly,  the  plfliutiflF  submits  Ihat  granting  tbo  law  of  tho  hx  loci  con- 
■*''!''/"i^S^  '"'*PP''««blej  and  that  anoteaimilar  tothat  in  question  miy,  under 
ordiiia^^cumstauces,  be  prescribed  by  our  Provincial  statute;  novertjipiless, 
of  this  oountpy,  the  facU  set  up  in  the  deolafntion,  if  true,Miipt,ni 
•tion,  nnd  also  give  rise  td  a  question  of  fact,  and  not  of  law,  in  con- 
whiob  the  demurrer  ought  to  be  dismissed, 
lase  liet  cited,  of  Add,tms  vs.  Wonhm,  furnishes  one  of  the  grounds  for 
3  asisertipn.  «  The  defendant  pleaded  the  Statute  of  limitations  in  the  State  o^ 
■  New ^gfftc,.    This  plea  «raa  rejected.     In  Appeal,  the  Court  hold  to  th«^¥ight  of 
pimdiny  and  proving  this  statute.     The  following  is  an  extract  from  t^^«*  judjj- 
-ntenAiaving  reference  to  this  plea: 

"  Seeing  that  the  Statute  of  New  York  pleaded  by  the  appellant  in  the  Court 
"below  cannot  be  judSiially  noticed,  but  must  be  ^vit  proved  as  a  fact  before" 
"  the  Courts  of  justice  in  Lowfer  Canada  can  decide  upon  its  nature  and  effects, 
"and  that  the  Court  below  irKoverruling  so  wuch  of 'the  second  exception  of  the 
'■'said  appellant  as  asserts  the  said  Statute  asaground  of  defence  was.  premature, 
"and.tlHit  therefore  in  the 'said  judgment  .of  the  15th  December,  1852,  by 
^' which  the  said  ground  of  exception  is  dismissed,  tJiere  is  error  in.  that  renpect," 

\Li  this  CISC  the  plaintiff  has  specially  set  up  the  law  of  limitations  of  New 
York  and  that  of  the  State  of  Wisconsin,  invoking  by  Iris  declaration  their  pro- 
visions on  beha^f  of  a  note  made  in  New  York  and  payable  in  Wisconsin,  as  the 
defendant  in  Addaen^  &  Worden,  invoked  by  his  plea.  If,  in  the  latter  case,  there 
.existed  the  right  to  prove  the  foreign  statute,  the  authorities  cited  in  the  first 
part  of  this /ac<«m  assuredly  establish  a  stiU  stronger  claim  tothafrright  bene.       « 

The  second  ground  for  the  third  position  of  the  plaintiff  is  supplied  by-a 
principle,  recognised  in  oUr  law.  Contra'non  valentem  ngere  nulla  curritpre- 
scriptio.  Poibier,  standing  aft  h4, does  altaost  ajone  in  the  oflvocacy  of  the  Itc 
fori,  also  adopts  this  maxim ;  and  admits  tiai  prescription  cannot  begin  to  run  - 
>ut  from  "the  day  the  creditor  has  tho  power  to  bring  the  action.  Oh.  part  III. 
Ch.  8,  Art.  II.  Sec.  2,  ArtNfJ^Si  80  Ibid,  Prescription  Art.  22.  "Twp  other 
principles  of  tlie  Civil  LawVrt  likewise  recognised  by  our  Cour|8.  Mm  Met 
9lttM  par  alterum  ini^ua 4^diti<i,  in/erri.  Factum  cuique  suum^kon^dger'  " 
mrm  -iwefre  debet. 

IV,'  I. 

"On  n  est  pas,"  says  La  Merle,  "  recevabi^  a  seplaindre  ni  a  se  pNvaloir-:^© 

.  '     '   '.  "■  '  ■       ■      .'  ,      *'    '      - 
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''Z«rriV'''T,.'^*'"f '**'''i''"^''  imprudent.,  .?;,fo.  /-,,/« 
«^KJ,?r-'^  ';««a  *ud.(e..lyab«onai,«  of  thfl  JHl.n.!ant  from  W«     . 
fmi  wf,<i,i  ho  Wf^l,^  Oi-m  ti„,p  fa,irt.hJcfci,d«i.t  in  tliii.  Proving.  rLf ife*         -  .^ 

'    tho  htt!'"  ' n  '"!''"  T''^  ''^^'  ^'"  tVprcHoription.  cannot  hir,  butiVm,.  '  '  - 
gcncc,  sure  V  tjivn  fj.p  «»..i„»;«r  u'  .        •  i  .  Jr.iufl,  .pr  ufiglJ.  ts 
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•  252,  on  this  qu^tioijiie  says  :       ^ 
"  The  wKofe  snbf^^ " 


Q-verstuUsJ,"  afid  in  theoonciuMOn  of  Art. 
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n.rti»  Tho  fallacy  gf  contending  that  the  plea  of  the  statute  of  ItiniutioaR  U  simplj 

Th«  London    u  plea  to  therouiody,  and  not  a  digoliurKe  of  tho  oontrnct ,  and  tlieruforo  •  plea 
Fi^S;;!^";«  **•  *»K"verned  by  tho  lex  fori  ia'alao  combated,  by  a  recent  work  on  the  Com- 
company.     nicrciul  Law  of  the  United  States,  by  W.  0.  ft;itornan,  aeots.  144  ot  itq. 

ThcBO  views  have  been  adopted  recently  by  the  Queen'si  Bcnoli,  in  Upper 
'  Canada,  i^  tho  oaae  of  Darling  vi.  Hitchcock.  This  was  un  action  on  a  promis- 
sory note,  made  in  Upper  Canada  but  payable  in  Montreal.  Previous  to  tlio 
institution  of  the  action,  the  note  had  become  prescribed  by  ourltatute,  estab- 
lishing a  prescription  i^five  years,  but  it  was  unaffected  by  the  statute  bf  Hnyta- 
tions  in  Upper  Canada,  establishing  a  prescription  of  six  years.     The  defendant 

•pleaded   the  Lower  Canada  Act  as  a  bar.    The  plaintiff  demurred  to  the  pleii, 
setting  up  tho  Ux  fori ;  >ut  after  aa,  eJaborate  argument,  the  demurrer  was 
'  dismissed. 

Tho  plaintiff  respectfully  hopes  that^he  forqgoin^apthoriUcs  will  be  held  hy 
.  this  Court  to  establish :—  .  "  ~^^" , 

Firstly,'  That  this  question  is  one  to  bo  decided  by  Private  Infemational 
Law,  ami  that,  according  to  the  opinion  of  the  majority  of  writers  oh  that 
departnx  i,t,  the  law  of  the  lex  loci  contractiii,  or  that  of  the  place  where  the 
■note  wiiN  i/iade  payable,  should  be  applied  to  the  pre*nt  case. 

Secowiiy,  That  even  if  the  lex  fori  be  applied,  the  Allegations  in  the'  declara- 
tion raisu  questions  of  fact,  which  exempt  them  from  a  demurrer;  and. 

Thirdly,  Admitting  the  declaration  to  bo  -demurr^le,  that  tho  demurrer 
should  not  have  been  based  on  the  statute  of  limitations.Nis  it  has  been,  in  thin 
case.  i"    ' ,«     ., 

After  hearing  the  argument  in  support  of  the  demurrer,  theCourt  rendered 
a  judgment,  maintaining  the  demurrer,  and  dismissing  the  action:      '* 

"  The  Court  leaving  heard  the  parties  by  their*  counsel  upon  tlio  de/ense  en 

^     "  rfrot<  pleaded  by  the  defendant  to  the  jotion  and  demand*.of  the  plaintiff 

"in  this  cause,  examined  the  proceedings  of  record,  and  having  on  thb  whole 

"  duly  deliberated,  doth  maintain  the  said  defense  en  drdit,  and.dtjth  dismiss  thd 

'' said  action,  with  costs.'' <  "     ,  >     «.     " 

„.".*.„  '  .■=■     ^Peuiurrcr  maintuined.      '. 

i-'<jpAa»i,  for  plaintiff.  A  .,*         ,v 

6' jVoMorrf,  for  defendant. 

(p.ii.L.)  "  '^ .    ■%:  I  " 


u 


•     7  -  QUEBEC,  26Tir,  2TTif,  28th  NOyEMB|SR,  ISfle." 

Coram  Meredith,  Chief  Justicjb. 

■  I         ""        ^  AND  "^i^ 

-  'r^     l    A,  SPECIAL  JUR^ 

-  _       ■     .v..    - ,  ^      ...,        •    -     No. 

Ifirris  vs.   Thn  Londnn  and  L/fticanhire  Fire  Insuinnce  Company. 
Helu  :—  rb«t  in  the  abtenoe  of^tUfactoix*<i(lence-th«t'ccrt«|n  goods,  tlie  v«lue  wlierpo*  ia  claimed 
under  a  0ro  policy,  w^'JeiH^)|lMtii    -     - 
tliorcforean^of  be  reravn^v  _ 

Thia  was  a  trjiM«So^  a  ^pi«6kil  jury,  uj;;an  aetioR  for  the*  recovery  of  «2877, 
'claii«^^f*tlie  plaiflti#ni8  th^fv value" of „oeartatn  good*  belonging  to  him  and 
iflSiared  by  The  tonJiwny,  defeiyiu'rit^  allawai  by  hlia  to  have  been  destroyed  by 
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Lave  been  |,U.J  boli;re;o;;o\;Vr/rderv  J^f ''"r  ''^  *'f  ^''^  J^"^ 


tl'lt  1  h„,c  a  few  ob«o;v«tio„  7n  Zy  ZT:^ ^^ Z^'^'^"'"^  -«««««'. 
'ho  points  in  the  case  .mrtip..!    i  ^''"'*  ^'^"  nttention  to 

rail  io  bear  .n  „  n   Th  t    Z  H  !!  "'l'"""/^""'  -n.ideratior..    You  will  not 

.^•Fir^irio  i.  betL^^bS  ti:  ,tte:?E'TT*7;  '"'^1  " 

:bj  tLejurors,  whilst  (,,i,.«fi„„«  „f  i  "Hf cfucstions of  fact  are  to  botlctortnined 

'i.r.  Wll  not^u^ZtZf::  ""  to  b^K^idcd  b,  the  Court,  r....  ther.-   • 

J^urpowcrs^i  juror*      The  fir  ,  '''^^  ^"^V  •*  "^""''  ""  *^"«'-°''<^»»inK  upoh 

i<.  m  «-MvCtho  J      !'"'.->^'''''?"""^^"^'"""'J*'^'y«"r  consideration' 
Je-troK     b/Vrl      dwir'   'r";^.«V""^  P°^''-  thereof,  accldentun" 
t«.ewl^"     Thra^l^i^'  T^  *^"'  ''"  Pl"intiff«u«tain  any  and  what  lo^ 

and  t\mt  «ft...  r  «  •  ^     .         V  '^"""god  by  firo  to  the  extent  of  about  $'>000 
->y.     Tirrut  S  r/hiJ  """  •»-  '---gSoodH ;  this  the  d-fondanfa 

■    I»s«rance  Co^'any  1/w  S  2r„'  ^^  ''- ^  '^f  ''"''''^"  "'•  *''•'  ^^^ " 
Court  of  Montre     ria,S;iv     Th  f  ?r  .'  '""r"^  '^'  ^""°*''«"  ''^  thHSu^^ior 
on  Ihe  part  o/^i    2  a^  til'    ^'^  f''''  ^"'"^*  ""-^  '^* 
.  fire,  or  'whilst  being  rlotdZm  the  b^   "  "^*''*  <>^^n-mod  b^  « 

disposed  to  «ay   wSf „  711      ^    ^  '"'r'^  "^  ""*-*'''^"  ^''^  '"^'^  ""Sl't  bo 

wuereas,  ii  put  into  the  street,  they  will  be  at  mv  rlKk-  T  .»,„,> 
'viil  prevent  their  removal  until,  at  any  rate  I  can  hi?    1      ^  '^''"^'^ 


It  \n  fi«.  ♦»,„  •  .  r -""«""'""'g  wicniiines,  and  n  savin"  tlic  mu 

•lilil»l9j  .1.1,  lofaaa,  ,„  ia,,S  ,uqsl,on,rrad  it  to  beqJie  .,, 
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WieJjjM,dou  -.•.nil  flw^H  rfcK„r,lH  tlio  uddUi^n  of 


nrbftrntort  on  fhe  ihiml^fA  qa^n 


r  , 


,-••«•  .  1  —Dr-" ^^-T""'  "''''^"""''Hod   by  the  •fbUriOoidkj^ 

yiJ?^S'„«';:c;7y''«  """"•  '  •«"'"jW^"««n"'  «>  mo/rory  diffcront  witii  ro«poct  to  tho  ohj/l^. 
„  Comp.ny,    of«i637.B8f„rpood«,»lMi„«.  >  Ybu /ro.  Rcntlemol,,  .W  Imve  m.W,  tho  judg!;    ' 
-r  il.o  faotH,  and  it  is  not  only  your  riR»it,  but  your  duty,  to  Riye  to  the  ovidonoo  •     • 
*    ....        ol  o«ch  witnow  tbp  woiKht  to  wi.ich  you  think  ft  orilitlod  ;  and  not  to  ottwli'to 
M.y  obsorvatioDR  upon  the  oyidonoo  any  mure  importanoo  than  in  yc/ur  judgment 
y..u  may  think  they  merit.     But  at  the  aame  tiroo,  I  deem  it  right  to  aay,  that      ' 
'the  evidence  offered  a«  to  the  miuing  gooda  aeoijia  to  mo  not  auoh  aa  might 
■  ^  ..  rcuMyniMy  he  oipeited  by  an  iniurunco  company.     Every  ona  insuring  a  stock 

ofg«H)d8  must  know  from  the  oonditiona  of  his  policy  that  it  is  i^  part"  of  hi» 
contract  to  furni«h,  in  the  event'  of  a  fire,  a  particular  account  of  his  loss.     In 
.this  there  is  nothing  unreasonable.     An  ominWt  Ki»glish  Judge,  speaking  of 
-L^         *''•  certificate  of  character,  which  in'furanoo  companU  atipulato  they  may  exact    * 
haa  Ruid  :  "  It  is  a  duty  that  the  company  owe  to  t  hopablio  as  well  as  to  them 
--~~-'      '.'  »lVe^  to  rake  every  procaytion  to  protect  them  against  IVaud ;  and.  unless  aome 
"  precaution  such  as  the  present  were  interposed,  the  ofSce.wouid  bo  holding  out 
^    *•  apremimn  to  wicked  men  to  set  fire  to  their  own  heuses."  "  Kor  the  same 
reason  it  i.<  tlie  duty  of  insurance  companies  io  re»ist  any  demand  whidt'they 
have  causi.  t.,  beUeve  fraudulent  or  grossly  exaggerated.     And  insurance  o<,m- 
panics  doi 1 11,'  otherwise  would  cease  to  be,  what  I  believe  they  generally  are, 
highly   valuable  institutions  jjjtid,  in  this  respect,  become  public  nuisances. 


■•?» 


~^ 


Moreover,  it  in  perfccUy  re 
be  given,  because  the 
proved  to  have  susatai 
proofof  loss  withiJut  a     ^ 
Tlie  proper  course  to  be  pu 


^  % 


.th.at  a  particular  account  of  the  loss  should 

iablo  only  for  the  loss  which  the  insured  is 

general  rule,  there  cannot  bo  satisfactory 

of  the  particulars  of  which  it  is  composed. 

to  enable  a  merchant  to  give  a  particular 

account  of  his  lo.<!;s,  would  seem  to  be,  to  tako  stock,  periodically,  and  to  keep  an 

--ioiSQUnt^  hiajiales  and  purchases ;  then,  in  the  event  of  a  fire,  by  adding  the 

purchases  subs«jquent  to  the  lasTlnveBtotjLto  the  amount  of  that  inventory,  ond 

deducting  therefrom  the  sales  also  subsequcntto  the  inventory,  ho  would  have, 

as  near^  as  possible,  the  stock  on  ban|  at  the  time  of  the  fire.     Of  course  if  a 

niercliant's  books  were  lost  by  fire  or  otherwise,   an  account,  such  as  I  have 

mentioned,  could  not  reasonably  bo  expected,  and  ^.prefore  the  want  of  it  could 

not  cast  any  dolubt  even  upon  the  cliim  for  loss  bfluch  evidence  as  the  nature 

of  the  case  would  admit^of.     But  where  a  meruhant  omits  to"  take  stock  for  a 

series  of  years,  keeps  no  regular  books  of  account,  nor  any  account  of  his  sales, 

add  makes  purchases  to  the  extent  of  $700  or  $800,  without  taking  an  invoice, 

as  Mr.  Baxter  says  the   plaintiff  was  in  the  habit  of  doing;  then  I  must  say 

(that  an  attempt  on  bis  port  to  render  from  memory  a  partiourar  statement  of  the 

>atock-in-trade  on  hand  at  a  given  time,  must  savour  very  much  of  guess-work. 

In  making  tlicsc  ob.servations  I  iio  not  wish  to  be  understood  as  saying  that  I 

think  you  ouyht  wholly  to  discredit  the  evidence  .offered  by  the  plaijatiff  in  this 

k'Case  ns  to  the  ini-isin;?  goods.     What  I  wish  you  to  understand  is  siniply  that 

'1»|lere  a  .suh6r  does  not  offer  such  evidence  as  may  under  tho  cfemiiiJ'tinces 

^ 'fcas  in.ib.y  6o  expected,  tiro  inferior  evidence  which  he  does  offer  ought  to  be 
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h«  l.ke« ,  n,.J,  In  o„o  .on  .•,  tlut  H  .t  Jm  ..tj,  tru,.     But  if  a  m  .rof.ont  oo,..J«Bt. 

TJX     ''"'•■"^'  '?•;*»>•  °^'^n'»tc«p  at  tb.tj.ir,n,  will  ,„  (i,r  r..r^>,t  tUir' •"rlZST*'  * 
doprive.1  by  h,k  ow„  ,„rR|«,.     (^,„,i„j^  t,^„  j,,  j,,„  j;^.,,,^.  ,^,  ^  ^  ,^ 
»upporte.l  luau.fyibj  M.o  c.vij.,,,oo"or  hU^nm.  Ihttm  nnd  C)' 
o»o  rtNt  ii  Unit  tliu  chilli  for  .|.tuia:^o  in  only  about  «2i)0U 
Kooia  aro  a^ij  to  uinoui.t  to  |KJ(.(».     I„  ,|,„  pr„^„t  caw'no'u.- 
durin-  ttio  Bie  t«  reiuovo  thegw.ls;  aii.l,  th«roforo,  if  the  u'Wl 
mi«iiiK  were  upon  ih«  pnmmn  whoa  the  fire  broke  out    nn.l 
when  the  Ore  wua  o,tirt«uUh„(l,  th.>y  mat,  I  think,  have  bojh  buu„, 
Jitolol,.     li.e  ovideaoe  offurod  by  the  |.l.uhtlff  to  aoquuat  fir  the  nuHm, 
.    by  th«,r  having  been  burned,  in,  I  muHt  #,' vorywoak.     Mr.  OOonohu^t  ir 
true,  aaya  th»t  at  one  time  the  whole  of  tf  o  phmitT.  «hop  w^^^n  Are ;  but  thU 
evidewe  i,  oot  iupported  by  the  other  ^ItneHaos,  a.ul  oantfot*a  reoonoiied  Irith' 
the  state  of  the  premiss  after  the  lire.     I  thorol-oro  think  that  Mr.  O'0OBOhu« 
must  have  m.Htaken  the  li«hl  thrown    nto  .he  nhop  from  athef  porf  of  the 
building  for  flauioH  proceeding  from  thJ  «hop^  itself.     Mr.   B«ter  aaya*  he  MW 
good,  in  the  Bhop  in  «  burned  conditio^ ;  and  alao  thqt  he  saw  «,me  clocks,  th«  ' ' 
caaeHof  whieh  were  buruod,M)^th«t  nothing  but  the  movolnonta  remained.     Hehu       • 
not,  however,  auid  what  amount  of  RooJUfor  what  number  of  docks,  wore  so  burned: 
and  If  you  will  look  at  the  list  of  dama«od^o<^s,  in  addition  to  eighty-four  oloofai '    " 
and  fifteen  time-pieoos,  sot  down  as  missfcg.  you  find  among  the  damawd 
Koods  twelve  clocks  allowed  as  a  totuMo*.  al^U^n  allowed  us  damaged  uitU 
extent  of  seventy-five  per  cent,  ^pon  thoir  value,  and  ality  fillowea  as  dimaRed  '•" 
to  the  extent  of  fiftyrper  cent.     You  therrfo'ref  pcrhap,,  wiir  think  tbuT  a  fair  ■  "• 
•nowance  has  been  Ina^  under  the  he.d  4f  damt««d  ffMn  %r  the  clocks  a,mke» '"  ,^ 
of  by  Baxter  as  burno,|t-  -  But  w^en  yoi^utn  to  the  evltlenco  of  the  defcndanls: 

VA     L  r      ''^**-''"2'"'*'^'"'*  ''-'''"'•^•''''  "»«ory'df.o«y>nsiderab!e  pari    . 
of  the  ^ods  mi«sm«  having  been   burned ;.  y^u  will  "roaolloor  that  the  fire 
originated  in  Mrs.  OBrien'H>art.of  tl.a  house,  to  the  left'of  the  (vhtran^^e^e 
pluintirs  shop.     Mr.  Hearn  say.  that  on  the  left  side,  that  U  Mn.  O'B'rien'. 
«de,  olocks^were  piled  up  nearly  to  tho  ceiling,  o<id  that  these  docks  wobb  not       - 
consumed,  but  scorched  and  blistorod.  ^O'Rourke  said  thai  tbe  clocks  near  thd     ■•  ^ 
door  ,„  the  same  partition  were  blkogi. .   Pouliot  s.ys  Aese  clrckn  «'ere  "  ««» 
.  maLcI^uffie,  etbruUe^  et  le  verni»  devant  coufccU:yAt  another  place  hfij«tv' 
he  backs  of  some.oEthcsiMilocks  were  burn(|^d ;  and  as  to  the  right^iaod  of^ 
.the  shop,  ho  says  there  was  nothin;^  actually  biTrhed  fcre.  and  that  the  oeiltnir 
was  blackened  by  smoke.     Thiq  evidence  supports  tho  olairu  for  goods  damaged 
but  not  the  claim  for  goods  mi.^ing.     We  »)so  know  from  tho  stat^iriaot  of  Bax '       ' 
ter  and  ortiers,  that  ther«  wer^gkss  ca-ics  on  bath  sides  ofUhe  shop,  ooe  agains'  - 
tbe^rtitioD  at  the  end  of  the  shop,  and  ofcbers  on  tlio  couni<tr  and  on  tho  top' 
of  the  safes ;  but  no  attempt  even  has  been  i^idju  $o  provQ  thut  thq^^ood  work  of        > 
those  gld^s  eases  was  destrpjcd  by  ooinbustion.     And-yet  tho  iiupprta^e  of  auch     > ' 
iProof,  could  it  have  been  j^jdaccd,  in  fiolf-irYidnnr,     aiaroovar,  in  the  liat  oE''  .>n 
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things  missing,  which  covers  several  pages,  I  find  many  articles,  the  total  disap- 
The  London   pearance  of  which  cannot  be  accounted  for  by  the  action  of  a  fire  such  as  that  in 
rir^i^™™oc  *5["^*'''^" '  ^°'  ins'tanoo,  among  many  others,  the  eighty-four  clocks  and  fifteen 
Company,     time-picces,  eighteen  dozen  steel  spectacles,  twenty-six  brass  compasses,  twelve 
doicn  clock  springs,  eighteen  dozen  of  keyn,  eight  dozen  of  steel  brooches,  and 
four  gnqj^s  of  common  watch  keys.     Your  qwn  common  sense  will  tell  you,  gen- 
tlemen, that  if  these  things  had  been  destroyed  by  fire,  some  vestiges  of  them 
would  have  remained.     Then,  if  you  reject  the  theory  that  a  large  part  of  the 
goods  missing  were  burned,  you  will  have  to  consider  the  theory  that  they  we,re 
stolen  during  the  fire,     i^ow  the  objections  to  this  supposition  seem 'to  me  quite 
as  strong  as  those  to  the  supposition  of  ^ho  things  having  been  burned.     You 
will,  with  )fefiErl5«ee-t<»  this  par.t)ot'  the  oasu,  look  at  the  list  of  tliitMjs  missini,', 
and  bear  in  mind  that  the  plaintiff  and  fn.suranco  agent  arrived  v^ry  soon  after 
the  fire  WHS  discovered,  and  that  the  police  n|)pcar  to  have  been  in  considerable 
numbers  xm  the  spot,  before  the  door  of  Mr,  Harris'  shop  was  opened.     Under 
^^       these  eircunistantfes  it  does  not  appear  that  there  was  much  opportunity  for 
thieving;  and  yet,  if  the.se  things  were  stolon,  the  stealing  must  have  been,  to 
say  the  least,  on  a  most  extraordinary  scale.     You  will  rocoltect  the  number  of 
clocks  and  tiine-pieces  included  in  the  list  ofgbods  missinsi.     They  are  set  down 
as  being  of  the  value.of  about  $  iOO,  so  that  there  remains  more  than  $4,000  for 
the  value  of  the  other  goods  alleged  to  have  boon  missing..'   It  appears  that,  in 
conscquenpe  of  the  night  being  exceedingly  (j^old,  the  number  of  persons  present 
was  small.     Some  of  the  witnesses  say  about  one  hundre^  but  we  will  suppose 
there  were  two  hundred,  and  that  three-fourths  of  these  people  were  not  thieves, 
which  I  trust  I  may  assume ;  then,  if  the  missing  goods  were  stolen,  each^of  the 
fifty  thieves,  iipon  an  average  besides  carrying  ofi*  two  clocks  or  time-pieces, 
/inust  have  also  carried  away  other  goods  of  the  value  of  more  than  £20.    It 
would  be  sufficiently  strange  if  such  p  attempt  had  been  made,  but  it  would  be 
still  more  extraordinary  if  it  could  have  been  successful  without \ny  of  the 
.,   honest  spectators  having  known  anything  about  it.     And  yet  there  is  no  pooof 
,of  a  singly  act  of  pilfering  or  of  any  stolen  goods  having  afterwards  been  dis- 
\  covered.      Having- said  tfcis  mu3h,  I  need  hardly  add  th^  the  plaiQti£fhas 

not  satisfied  my  mind  that  this  part  of  his  claim  is  well  founded,  and  if  your 
minds  are  in  the  same  state  you  will  have  to  reject  his  claim  for  the  goods 
missing  as  not  proved.  You  were,  however,  told  that  you  could  not  reject  the 
plaintifiTs  demand  without  in  effect  accusing  him  of  fraud ;  but  such  is  not  the 
case.  The  plaintiff  may  have  failed  to  prove  his  claim,  and  yet  be  incapable  of 
dishonesty.  It  was  also  said  that  you  ought  to  deal  with  this  matter  as  arbitra- 
Mite,  and  upon  principles  of  liberality— although  it  was  not,  I  am  sure,  8» 
intended,  this  statement  has  a  tendency  to  mislead  you.  In  your  own  offices, 
and  at  your  own  expense,  you  may  be  as  liberal  as  you  please ;  but  here,  as 
jurors,  you  must  be  just,  and  justice  demands  that  your  verdict  should  be  in 
accordance  with  the  evidence,  of  which,  however,  I  repeat  you  are  the  judges. 
I  now  pass  to  the  second  question.  The  admission  given  by  the  defendants  will 
enable  you,  without  difficulty,  to  answer  the  first  part  of  this  question  in  favour 
of  the  plaintiff;  and  as  to  the  second  branch  of  the  question,  I  do  not  think 
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there  is  evidence  which  would  justify  you  in  saying  that  the  plaintiff  has  been       u«rri« 

guilty  of  a  wilAil.ntten.pt  to  defraud  the  co^ipany.     The  plaintiff  has  been    Th.ii.doa 

spoken  of  as  a  man  of  largemeans,  lon.j'-resident  in  this  city.     The  Bre,  which,    -u^iUhtei 

80  far  as  wc  know,  was  purely  aijcidentul,  did  not  originate  in  his  preniiste ;  and  "^J^^T 

I  see  no  reason  for  supposing  that  the  plaintiff  was  over-insured,  or  thil  he  did  <«' 

not  regret  the  occurrence  of  the  fire,  as\vory^, honest  man  must  do,   wtpae 

premises  are  burned.     It  is  true  tlwt,  accofding  to  my  view;  licover^stimated  A 

his  property.     But  this  is  a  mistake  very  commpnl/m»de  j  and  in  the  couivw  of 

my  own  experience  I  have  known   most  egregious  errors  of  this  kindrto  have?; 

been  made  by  very  worthy  men.     Nor  do  I  wish  to  be  understood  as  saying  ^haV"^  ' 

the  clerks  who  prepared  the  list  of  missing  goods,  wished  to  perpetrate  a  fraud ; 

but  it  certainly  does  seem  to  me  that  their  Eual  and  sympathy  for  an  employer, 

m  whose  service  they  had  so  long  been,  prevented  them  when  making  the  invk- 

tory  from  distinguishing  aocurat^  between  their  memory  and  their  imagination. 

The  third  question  is  as  followsj  "At  the  time  of  the  destruction  of  th«  ffo- 

II  perty  insured  had  the  plaintiff'  effected  any  insurance  or  insurances  on  the 

"  same  with  any  other  tnsuraiice  company  or  companies,  and  to  what  amount  or 

"amounti^and  when  ?"     The  pretension  of  the  plaintiff  is  that  the  ipsuranoes 

which  he  effected  with  the  other  offices  were  upon  separate  and  distinct  stocks  of 

goods  from  those  insured  by  the  defendants.     This  would  be  quite  true,  if  w« 

could  consider  the- insurances  in  favour  of  the  plaintiff  with  reference  to  thr 

time  when  they  were  first  granted;  but,  unfortunately  for  hiw,  they  nsitft  be 

viewed  with  reference  to  the  time  of  the  fire.-  With  reTjJect  to  this  questfon,  it 

IS  hardly  flecossary  for  me  to  tell  jpu  that  the  insurance  granted  to  the  plaintiff 

by  the  policy  sued  on,  was  not  oonfineH  to  the  goods  actually  in  his  store  when 

the  policy  was  granted.     No;  the  insurance  was  on  the  plaintirs  stock-in-trade. 

It  was  perfectly  understood  by  both  parties  that  the  plaintiff  would  sell  off  his 

goods  as  fast  .as  he  could  with  advantage,  and  then  replace  the  goods  soil  with 

other  goods  of  the  same  kind.     And  it  is  plftin  that  any  goods  of  the  description 

mentioned  in  the  policy,  brought  upon  the  premises  therein  mentioned,  so  as  to 

form  part  of  thb  pldintirs  stock  described  in  the  policy,  were  at  once  covered  by 

the  insurance  thereby  granted.    If  this  be  true,  then  U  follows  .thi^rtien  the 


plaintiff  in  February,  1865,  brought  to  his  store  in  St.  Peter  stre©i|il'' stdck- 
in-tradoas  jeweller  and  cloekmaker,"  which  he  previously  had,  in  kotre  Danje 
street,  insured  by  a  policy  from  the  Liverpool  and  London  office,  the  Not^' 
Dame  street  slock,  if  I  may  .so  speak  of  it,  became  at  once  a  part  of  the  stock- 
in-trade  insured  by  the  defendants.  And  .when,  on  the  6th  June,  1865;  the 
plaintiff  rented  his  policy  on  his  Notre  Dame  street  stock,  which  bad  become 
part  of  his  stock-in-trade  in  his  store  in  St.  Peter  street,  it  was  then  covered  by 
two  insurances ;  that  is  to  say  by  the  deftndant's  policy  as  the  stock  insured  in 
St.  Peter  street,  and  by  the  Liverpool  and  Loadcn  Office  under  the  renewal  of  the 
policy  of  the  6th  June,  1863.  Any  difficulty  x  s  to  this  point  is  rcLved  by  the 
declaration  in  the  Quebe»  policy..  "  The  sum  of  £1000  is  Insured  iri,  the  Lanca- 
"'  shire,  and  that  of  £650  in  the  Liverpool."  Here  we  have  proof  of  tho^xistenoe  of 
three  insurances  upon  the  saipe  stock-in-trade  at  the  same  time.  And  as  the 
policy  granted  by  the  defendants  bears  date  in  1864,  whereas  the  Quelle  policy 
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Uarris       bears  dnto  in  1865,  it  ia  only  too  clear  tlmt  at  tlie  time  of  the  destruotipn  of  the 
Thej^jidon   property  insured,  the  plaintiff  "  had  effected  iniurance  on  the  samo  "  with  two 
^^Lancwhire    <"•>"  companicP,  namely,  the  London  &  Liferpool  and  the*Queb^o.     If  further 
Coui'^n"!'*''e'><Jcnce  as  to  this  point 'COuId  be  required,  it  would  be  found  in  the  pregnant 
fact  that  the  Quebec  Compjjny  have  already  pnhl  their  portion  of  the  loss,  for  a 
portion  of  which  the  deftndants  are  now  sought  to  be  made  liable ;  an^  it  would 
be  difficult  to  explaio  how  two  companies  «ould  be  made  liable  for  the  same  loss 
without  their  having  been  at  the  same  time  insurers  pf  the  same  property.    I 
am  aware,  and  it  is  proved   by  Mr.  Riverin,  that  when  the  plaintiff  got 
new  policy   from  the  Quebec   Office,  it  was   his  intention  to  renew  the  old 
insurance  ;/but  it  is  not  the  making  out  of  the  new  paper 'that  causes  thfedif- 
.  ticulty — it  is  the  existence  of  the  second  insurance,  witLout  notice  to  the  first 
insurer ;  hnd  the  fact  in  this  respect  would  have  been  the  same,  had  the  olil 
policy  been  continued  by  an  endorsement  sanctioning  the  change  of  preniisea.  \ 
V    Upon  this  point  I  cannot  say  I  have  any  doubt;  but  as  tho.question  is  one  of 
great  intjportahse,  it  would,  I  think,  bo  well  to  embody  all  the  facts  respecting 
the'double  insurance  in  your  answer ;  and  in  this  way,  if  1  am  wrong,  the  Court 
will  be  able  to  afford  redress  without  the  cost  of  a  new  trial.     As  it  has  been 
proved  that  the  Quebec  Company  have  a1rcu(|y  paid  their  proportipn  of  the  loss 
now  claiitied,  it  may  be  propir  to  observe  that  in  one  respect  the  two  companies 
^     ~  were  not  in  the  same  position.     The  Quebec  Company  had  notice  of  the  second 

insurance,  whereas  the  defendants  had  not.     I  know,  gentlemen,  that  it  is  often  * 
Boii^but  L*iust  'y^^io'i*  reason,  that  it  is.a  difficult  thing  for  an  insurance  com- 
pany to  get  a  verdict  in  their  favoui-,  it  being  thought  better  that  a  loss  by  fire 
.    should  be  supporipfed  by  a  corporation  having  ample  means  than  by  a  privdte 
individual.     I  ani  quite  sure  that  you  will  not,  in  the  discharge  of  your  impor- 
tant duties,  be  influcBced  by  any  feeling  of  this  kind.  It  would  be  most  dangerour- 
/     to  society  ^contracts  were  to  be  interpreted  by  ^ppdaMj^kiciples  of  liberality, 
instead  of  by  the  rules  which  the  parljcTs  have  laid  dMsHuiemselves.  Gentle- 
»  men,  in  closing  these  observations,  as  I  now  do,  it  hTmS^  gratifying  to  me  to 

leave  this  case  in  the  hands  of  a  jury  so  perfectly  Qbmj^tent  la  all  respects  to 
adjudicate  upon  it ;  and  J  feel  convinced  that  your  Verdict  will  do  justice  between 
the  parties,  and  be  deserving  of  the  respect  of  the  community. 

The  jury  same  ei^ening,  after  six  hottfe'  deliberation,  returned  a  vefdiot  for 
the  plaintiff  for  $75B  31o.,  the  company'*  proportion  of  the  loss  for /damaged 
goods.  The  jury  disallowed  the  claim  for  missing  goods  altogether,  and  found 
that  the  claim  therefor  was  exa^erated ;  but  tb.#y  unanimously  deohired  there 
was  no  fraudulent  intent  on  thepart  of  the  plaintiff.  The  jury  also  fbund  that 
the  plaintiff  had  insured  in  ^ther  offices  without  giving  notice,  but  that  tba 
omission  xj,  do  so  was  an  oversight.  The  effect  of  the  verdict  is  to  give  the 
plaintiff  ^56.  instead  of  the  $2877  he  sued  for;  and  even  this  finding  is  subject 
to  the  opinion  of  the  Court  on  the  question  of  law  as  to  the  effect  of  the  double 
.insurance.      *  ' 
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Amltews  &  Parkin,  for  plaintiff. 
ITult  &  Irvine,  for  defendant. 
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fTREAL,  30n  MAV,  18«S. 
\ram  Badqlit,  J. 

No.«13.  ^^ 


27& 


Inland  Citizen$  of  the  City  of  Montreal, 
P^itiontri  in  Erproprialion. 


SARAH  HBALE?* 


H»LD:_Th«t  th.  ptacf^lng,  In.iproprti 
•uy  of  the  iwnin  ■«Briet!||';  witb  : 


to  nl^h  I 


Pelitiotur. 


wilt  be  Nt  ••ide ;   ,t  th*  IniUnce  of 
lie*  onl/  >•  bkTe  complalntd. 


hAl'T  ''*"  n^  ^"^  T^'  ^y  °^V"  commisXoDe™  named  aod  .ppointed 

i^*r*%-Becau8e  The  Mayor,  Aldermen  and  bitlzehs  of  thVcitr  of  M„„ 
treal  have  not  complied  with  the  formalities  prescXd  by  la3l"^^^^^^^ 
e,pTopr.at.on  of  properly,  inasmuch  as  the  provisiSof  law    X^^^ 
render  ,t  necessary  that  the  proceedioga  to  be  Uken  IT^  ♦!    •       Tjl'*''"'^ 

should  make  a  separate  and  distinct  report.  \    ^'"'""""T* 

n,r%._Becau8e  the  special  notice  required  by  law  ^was  not  m.J«  «>w 
Court  that  the^  essential  formalities  were  strictly  complied  with.    4""'""7* 

-.issionl  ""z  requirements  have  been  complied.with  by  the  d- 


»?,-> 


.^1 


# 
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.  the  Havor 
Aldaraieii  and 


,-?^' 


itiMrmen  and      -SeeejiYA/y.— Bcoauie  the  said  commiuionera  have  exceeded  their  ^^ueboritj  and 

*'**c!itJSf""'  ^^^'^  j"«8muoh  at  in  and  by  tU.;ir' report  they  hav«j  appraiwd  in  ttjjt  portion 

"  Md"'      *'»*"®f 'o'at'ng  to  your' petitioner  a  larger  extent  of  ground  and  property  than' 

«wiUiiiMipy.  that  tucntioned  and  described  in   tlie  printed   forms  of  special  and   public 

notices;  it  appearing  by  the  said   report  that  the  groundnppraised' by  them 

extends  193,V,  'eet  along  the  line  of  St.  Constuut  Street,  and  f>2^\iwi  along 

the  lino  of  Craig  street  jheroby  including  a  lot  of  ground  having  iti  frontage 

on  Crai»  street,,  and  extending  as  fur  as  the  rear  line  of  the  adjoining  lot  belong- 

4Bjfio  the  estate  DeBeaujeu ;  a;id  which  rear  line  is  mMo  the  boundary  of  the 

extent/of  ground  deseribed  in  tho  said  notices  as  follows:  "  and  on  the  south- 

Jt|  east  \^  part  by  the  property  of  the  Corporation  of  Montreal,  and  in  part  by 

"the  property  of  tfap  estate  Honorable  G.  B.  S.  DeBeaujeu." 

^ighthly.—H^tinmB  assuming  that  the  potitionera  in  expropriation  intended 
by  their  proceedings  to  obtain  tho  expropriation  of  tho  whole  extent  of  ground 
80  j^noluded  in  the  said  report,  the  special  and  publlo  notices  provided  by  them 
^lekr^y  establish  that  they  have  n>t  given  an  acoutate  desoriptioft  of  the  pro- 
perty referred  to  by  giving  the  boundaries  (7««an<j  e^<^6ou<tMan<«;)  as  in  no 
part  W'  the  de.soription  given  in  said  notiqes  is  Crai?  streeV  mention^  as  one  of 
the  boundaries;  and  the  said  notices  are insuflftoient,  informal  and  null  and  void. 
In  her  affidavit  in  support  of  her  pfl^ition,  the  said  Sarah  Healey  sot  forth 
the  following  facts:  -'That  deponent,  in  addition  to  the  proporty\wnod  by  hejr 
in  fet.  Constant  street,  in  this  city,  is  also  the  proprietor  of  a  lot  ftrming  the 
comer  of  St.  ConsUnt  street  and  Craig  streotj^adjoining  a  lot  belonging  to  tho 
estate  g"  the  Honorable  Mr.  DeBeaujeu,  and  extending  from  Craig  ^eet  to 
another  lot  belonging  to  deponent  on  St.  Constant  street  as  for  back  as  th^rear ' 
line  of  tho  lot  belonging  to  the  said  estj^te  DeBeaujeu.  \ 

That  in  and  by  the  said  report,  the  said  Commissioners  have  included  the 
whole  extent  of  knd  belonging  to  her  including  that  portion  of  it,  forming  tl. 
corner  of  Craig  an^  St.  ConsUnt  streets,  whereas  in  the  notices  produced  anc. 
fyled,  as  also  in  the  j>etition  of  the  Mayor,  Aldermen  and  Citizens  of  tho  city  of 
Montreal,  Craig  street  is  not  mentioned  as  forming  the  boundary  oi  any  por* 
tion  of  the  land  intended  to  be  expropriated. 

That  the  property  owned  by  her  on  Craig  street  aqd  St,  Constant  street  have 
been  and  are  assessed  ifeparately,  and  as  four  distinct  properties,  us  will  appear 
by  the  account  hereto  annexed  to  form  part  of  these  presents. 

The  Court  having  beard  the  parties,  rendered  judgment  as  follows: 
The  Court,  having  seen  and  ^examined  the  petition  of  the  said  the  Mayor, 
Aldermen  and  Gitixcns  of  the  ci tjr  of  Montreal  presented  on  *the  22nd  day  of 
March  last  past,  setting  forth  that  by  a  resolution  of  the  council  of  the  suid  city 
of  Montreal,  passed  on  the  ninth  day  of  February,  one  thousand  eight  hundred 
*nd  sixty-six,  it  was  decided  to  require  certain  lots  or  pieces  of  ground  described 
in  the  said  petition  under  the  numbers.  1,  2,  3  ond  4.  for  the  purpose  of  erect- 
ing a  drill  shed  und  armory  thereon,  and  praying  that  three  persons  be  named  as 
oommissioners  to  fix  and  determine  the  price  or  compensation  to  ba  allowed  for 
the  saidMoCs  or  pieces  of  ground,  under  and  in  virtua  of  the  provisions  of  the 
provincial  statute  27  and  23  Vicloria,  chapter  60 ;  having  also  se  )n  an  1  examini 
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m.«    W.-     w  ./     I  '****'*'  """'"K  ■nd  ■PPOntinc  William  Wnric     Al.lMrmen«n* 

maD,  J5«q.,  Franroli  Lee  aire  Em    >n<l  a..«i.:k  u      '^»~''""K_'»"»on»  *vork-  oitu-mofth* 
Montre.1,  „  the  co»n.i  J  L.  n'nj  r  fhe  ^^d  „  J""^"? "'  ""  "'  *'''  "''^  ^'^    ^•--• 
detemino  the  price  or  eo^peZtiort^'^^^^^^^  ''T ''  ''  "'"^  «-^""W 

ground,  and  cch  of  them     h.Z  .Ibo  «1„  ^  I  '"1  '""  "'  P'~^'  "^        ' 

..w.rdoftheMidcoa.J«i„„erTOj^^^^^^^  | 

Archibald  Fer«u8on  mad*  .•«  ♦ki        »    l      .  °'''""'"'  ^w*^""  Leclaire  and       ' 

and  also  the  alfpJCt/lr^^^^^^^^^^  i 

P.H  their  origiSJt^rt  ndlJard  th!  ^H     "",  «<"»™'''"«9«"  niodi^ing  in" 
the  «nid  16th  dav  of^  *  I   iRr  '  'i'Z\yf'«^9^^^7  -ward  bearing  date       ' 
..ryofthisCouronthrS^^^^^^ 

J.0  a^  e,«ni„;n:;^:^j^thfs;"^j:*ii;^^^ 

Kaid  oomm  88  oners  m  nltm  «i. .  ,«»*  »    r  ,  ^      J»ionireai,  and  by  the  ,  . 

•nd  fylcd  bo  inlf!; ill       ^  '^"  «>™mi»-ioner8  in  thiamatter,  Lde 

upon  the  motion  of  tha  «»!.]  ♦!,«  u  * . ,  ^""'^  Healey,  aa' 

inetourtdothmaintuin  the  petition  of  the  Bftid  «?,.r.K  n    i  „ 

•«in  of  •5436[2^1'SX^f:^^  '  -^  doth  declare  the 

»-»,  .a  ««^wntn«iki>,iJII|*t^e^„oeorcoiiipenBation  to  be 

y  and-wrardB  thirdly  deiwribed 


V 
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II 


"lloired  for  thetptecr.o|^laSl  ii 
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COUR  SMPRRIEURK.  18fl(J. 


Hwudry   *tuud«r  lliu  hunibor  tltrce  (.;ird),  ox  liolon^iiiK  to  Willi  lui  CLitetio,  I-iiquiro  ;  and 

Kobe'iMet'T.- '°**''^'  ''"'''■  '^'*'""'  ''"■'  ""'"  ''^  S'^lfil  \V»  "•''^  ourrciil  iiioiioy  to  bo  1^0  price 

*'"r{fT"i''''  '"''"^  coiiiponHalidn  to  li«  ullowed  for  ilic  pi»oo  of  land  in  tlie  miid  report  and  uwurd* 

Mviiirtiw      tburtljiy  d«soribcd  uiidtsr  tlie  nuinU-r  lour  (4th),  as  Bolonjjing  to  D.  C.  Brosncau ; 

and  tlio  Court  dolliNuliio  hqinulogatu  und  oonQrio  ihnt  part  of  tho  ooid  report 

whtntby  tlio  Huui  ii1yi20,   said  currency,  ia  uwordud  to  Tiioina's  DufruHuo,  the 

tenant  of  tlio  Hnid  D.  CJ.  liroMOu.u,  for  diiuagos  in  xivinj^  up  tho  prouiiiios;  and 

.  the  Nuui  of  9380,  onid  currunoy,  in  iiwurJed  to  James  A.  O'Kane,  also  a  tenant, 

fur  duiuagoa  in  giving  up  tho  pronii'^eH. 

■-.     .  Keport  80(  usi'do  with  regard  to  tho  ooutesling  party,  and  confiruicd  for  the 

j'einuindur.  s^^^ 

i(r>iier /f'<y,  attorney,  fujl^tke  Corporutioif.  ./ 

Abbott  dh  Corttr,  uttorncya  for  S:  ituuley.  /     . 


/ 


^^     V  MONTRSA^^ibNOVEMBRE,  1868. 

•"      x.*^  Cora^BllBTHELOT,  J. 

-'J^  ,*",              ..No.  e8».'",                                       • 

-  "  ''■■'             ^EAUDftY,                '• 

PlHANDBCR  IN  FitJlL; 

LE  JJIAIRE,  LES  ECHEVINS  ET  LES  CITOYENS  DB  LA  ClTfi  DE  MONtRfiAL, 

^  "  '    .pI!WHDBDRB  IN  fAOI. 

jDoa :  -^le.  Que  dani  I'MpAoA  Mtuclle,  le  demandeor  en  hue  eat  mu  InUrftt  4pioar«Divre  ton  Inierip. 
tion  en  fanx  tant  que  !■  plice  produlle  n'Mt  paa  atUqu^e  d»<lhux  quant  a  ion  autlientMM. 
ae.  Que  loui  oeii  ciroonstaneet,  I'iniiorlptlun  eo  faux  est  renvoyta  tur  une  d<reDM«a  droit. 

Le  17  Mai,  1866,  le  demandcur  fit  motion  <pour'B!insor{re  on  faux  contro  an 

'•ertain  certificat  produit  en  cctto  cause  J^IO  avril,  1866,  par  lea  d^fcnduurs  com- 

me  leur  exhibit  num($ro  ncuf  portant  la  date  diii  9  f^yrier,  1865. 

Lo  23  Novembre,  1866,  le  demandour  produisit  des  moyena  de  faux  et  dans 

lesquels  il  aliftgue  les  nioyens  de  faux  suivantB  :  lo.  Parcequ'il  a  ^t^  et  cat  faus- 

Bement  all^'utf  et  certifi^,  dans  et  par  le  dit  Certificat  que  itPl^fondeurB  ont,  le 

neuvidme  jour  du  mois  de  fevrier  de  I'an  mil  huit  cent  soixante  et  ciuq,  dipott 

0t  consign^,  au  Bureau  du  Protonotaire  de  ootte  Cour,  dans  le  dit  district  oon- 

form^ment  k  la  loi,  la  B^mme  de  deux  mille  sept  cent  troote  piastres,  courant 

($2730}  montant  des  prix,  Evaluation,  oomponsation  et  dommoges,  fixds  et  oo- 

eordes,  pour  cetto  portion,  de  la  propri^tE  immobilidre  et  de  ces  ddpendances,' 

•  d^iHgndcs  au  dit  certificat,  comme  appartenant  an  dit  demandeur  en  faux,  et  dont  ^ 

les  ddfendeurs  prdtendeQt  avoir  obtenu  I'expropriation,  ledit  demandeur  en  faux, 

mettant  en  fait  qu'en  rialiti  jamais  la  susdite  Bomrae,  ni  aucune  partio  d'ioelle 

n'a  6i4s  ainsi  ddposEo  ot  consignee;  2o.  Parcequelaseule  chose  qui  ait  janiaisdtd 

ddposiSe,  au  dit  Bureau  du  dit  Prothonotuire,  au  Grefic  de  la  dite  cour,  dans  le 

dit  district,  comm^  dtsint  le  dit  prix  ou  compensation  fut  un  -billet  promistoire 

indi^ment  signE  par  Edouard,  Dcmers,  alors  trdsorier  de  la  dite  Corporation  de 

Montii^al,  pour  tenir  lieu,  do  la  sonime  qui  devrait  etre,  en  realite,  d^posde  en 

bonnes  espiccs;  valeuri^,  ou  donters  ayant  cours  legal  en  cette  province.  3o.  Par-' 

ceque  le  depfit,  present  pir  ia  loi  en  parcil  cas,  pour  rcndre  les  d^fenduurs  en 

faux  proprietaires  du  dit  iiiimcublc  qui  a  fait  I'obj  Jt  do  la  dite  exproprialion,  n'a 
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fond  en  droit,  rfmurrrr,  contooant  |(»  raimna  autvunUM : 
lo.  That  »ho  roaaona  oonUfn  no^uffidient  Rround  for  auoh  inaoription  • 
20.  Beoaum,  the  rea^na  are  Renerully  va«uo,  uncertain  «n,|  impertinent. 

■Mtementa  lo  hiri  inaoriptiOD  contained. 

nlaJ^tiff  r"l^*!!li7'  ^^  T^'""^  *•**  prothonotary  the  o«todiora,  offorda  to  the 
maod      y^'^^''*''>h^'Po»i^'  •"  ^h*  -e-urity  which  be  i.  entitled  to  de- 
Bo    BocSiSe  tie  law  provideano  pIaceofdepo.it  for  any  funda  plapedin  their 

T'  ;"/*  •*'*•"  "■  *«''"""«'  -"d  even  by  contraiate  par  corn, 
Jl'rv!  „  *  *^\'""*".P*'*»"  ••"*  "'oy*-  i»  -upport  thereof  are  not  intended  to 

^U  oauae  fut  inlcrite  pour  audition  aur  cotte  defense  uu  fond  en  droit,  den^ur- 

oonromotiviJaonjugenientcoinineauit:  «eionse,  la 

La  Cour,  apria  avoir  entendu  lea  parties  par  leurs  avooata  8«r  la  defon»  faite  et 
pn,du.te  pur  lea  defendeura  4  I'encontre  de  I'inacription  rf.-/L  iu  S£d^ur 
«ncette  cause,  av^r  examine  la^roc6dureet  piictea^t  avoir  delib^rJiK.id6.  ' 
oontre  de  la  p,^  ou  exhibit  dealifendeurs  nuivero  neuf  par  lui  impuRn^e  i 

rt    et  auffisant  pour  attaqucr  et  d^truire  Tauthenticito  du  ccr.ifioat-  du  Proto- 
«ota,^e  de  cctte  cour.  etant  la  dite  piico  ou  exhibit  no.  9  dea  exhibit-  dea  defen- 

ConaWonrnt  que  le  dit  dcmandour  «»/„„x  est  aan,  intcrot  A  poursuivre  la  dite 

Tf  CL  „f "'  """*  ^""  '•  ^''  ^'''^'"''  '^"  protonotaire,  exhibit  nun.6ro 
«etf  d  a  dofendeur,  n  est  paa  attaqu^  de  faux  quant  ^  son  authcnticite,  la  Cour 

IZTX"         -^Pons^  Ott^fenae  ot  a  renvoy^  la  dite  in.scriptlop  de  faux. 

_  ^^^  ^      Inscription  en  fiiux  renvoy^o.     < 

'  c7.il.  Xfftfanr,  nvooat  du  demandeur  on  faux..  ' 

Jfenrif  Stuart,  avooat  des  d^fendeurs  en  faux  "^  /      ^ 

(P.,B.  L.)  /  ,     ,,> 
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COlinT  OF  QUKEN'8  nKNCII,  1860. 


COimr  OF  QUEKN'S  BENCH  (CROWN  SFDR.) 

;        -  IN  (JHAMUERS.  .      ' 

Comm  Dhummond,  Jj 

AfONTRKAL,  Mth  AUUITST,  IHflfl. 

I.'*  hirtt  Krncit  Surcau  Lniuirande. 

For  n  Writ  of  Ifal>en$  Corput. 
Hll.l..-l,l.  Th.n,„d„  „,«  |n,p„,„  „„„„  „  ,„,,  ;  y^^^    ^^  7R,oiiicJ«l  to  giM  .m^ot  to.  Trt.tr  of 
.•iiir«rtltl..n  .(r.-*.!  i,p  .n  Mw«on  (irrat  llrlt.ln  .nd  Kr.no*.  In  \m.  Ww  Coiual  Orm'r.! 
Of  »  rniiie  l«  „„(  ooiii|«,t..nt  lor  Mkliig  the  ntradlllon  of  .  fUaltlva  trtmlnid.  wch  Con.uU 
not  Mn,  an  »i-,  r«.llto,l  dlploni.tlo  .KSnt  of  the  Kronch  riovernm.>m.  ' 

aud.  Th.l  an  Inrorm.l  trkn.latL.n  of  .n  ,wlt  dt  rrmo*  I.  not  •  Judlohil  doennwnt  •qulv»|..nt 
to  the  w.rr.nt  of  arr^t  of  which  the  imrtr,  .pplyUiK  fbr  tlw  e.tradltton,  U  rwiuln^l  to 
l«  the  br.rcr,  according  to  ihn  lame  •tatute. 
8rd.  Th.t  theeTld»nc#  of  criminality  to  luptwrt  the  di mind  for  Mlrwdltlon  myit  Iwriffi. 
cH.ut  tocoinmll  for  trial,  aeeordlnit  to  th»  lawi  of  thojilarr,  where  thi<niKitl»*l<«rr«.ti>d 
'""  ""•  •<:«•«"'"'•«  to  Ihf  law*  of  tho  i>|ac«  WIicto  the  omiiiM  ii  illoiiei*  to  litte  iioeu 
eomniitiiKl. 

4th.  That  m,MHg/i,l,f  nM,;  in  tht  booktnf,i  banlf  doM  not  coDttltute  th«  orlme  of  formrr 
•coordlnji  to  ihu  law*  of  Knglaud  or  of  C'.n.d.. 

On  the  26rfi  of  July,  18(J6,  Ili^  Eiccllcnoy  tl.eOovornor  Oonornl  of  Canadn, 
nt  iho  request  ef  tlioC'onKul  Ociiorul  of  France;  in  tlio  Britiiih  North  Ainorioaii 
po«HCB8iou8,  Issued  \m  warrant  requirin},'  the  Justices  of  the  Pouco  or  other 
M(»gUtratc8  to  aid  in  nitprehondiu}?  KmeHt  Surcau  Laiiiirando,  olaimod  by 
France,  t|»  «  fugitive  criminal,  under  thu  cliarge  of  havin;,'  "  made  false  entries 
in  thi>>ok.i"  of.  the  Bn.neh  of  the  Bunk  of  Franco  at  Poitiers,  thereby  dc- 
/r^udingxt^he  said  i^ank  of  the  mim  of  700,000  fnitics.    - — ^ 

On  the  lHt1ti^i^uj,'ust,  I8(i6,  thu  said  K.  8.  Lainirundo  was  arrested  and 
brought,  >h<S  foIJowi^i,'  day,  before  Wm.  II.  BitSiiaut,  Esc,.,  Police  Magistrate,  at 
MonpHiiil.  • 

On  tlu}  S2nd  of  same  month,  kto  in  the  evening,  the  prittoner  was  fully  com- 
initted  for  extradition.  (Ju  the  23rd,  notice  was  served  upon  T.  K.  Hamsay, 
Esq.,  attorney  repre;*enting  t|>e  Crown,  that  a  petition  asking  the  issjie  of  u 
writ  of  IlnbeuB  Vorjnit,  for  the  relcaj^c  of  the  pria^ner,  wdtild  be  presented  to  the 
judges  o«,the  Court  of  Queen's  Bench,  in  ghambors,  on  thk  following  da^,  2'ltb 
of  August,  at  one  o'clock  P.M.  '"• 

At  the  appointed  liour,  on  the  2  Uh  of  August,  the  petition  was  presented  to 
the  Hon.  Ii.  S.  Drummond,  by  J.  Dqutrcs  Estj.,  Q.C,  in  the  presence  of  T.  K. 
Ramsay,  Esq.,  for  the  Crown,  and  of  F.  P.  Pominville,  Es<i.,  of  the  firm  of 
Cartier,  Pominville  and  Betournay,  for  the  French  Government. 

After  some  objections  raised  by  tite  attorneys  representing  the  Crown  and  the 
French  Government,  against  the  .sufficiency  of  the  notice,  object  ions  overruled  by 
the  judge,  the  grounds  of  the  potititoii  were  argued  as  follows :  •  ' 

J.  Voutre,  Q.C,  foir  the  prisoner,  argued:  '       '  ^ 

1.  That  according  to  the  terms  of  the  treaty  between  England  and  France, 
organized  by  the  6  and  7  Vic,  chap.  75  (Imperial.)  no  demand  for  the  extradi- 
tion of  a  fugitive  criminal  could  be.received  or  entertained  unless  it  was  made 
by  France  through  the  medium  of  a  diplomatic  agent;  that  in  the  absence  of 
c,vidence,  showing  by  whom  the  cxti-adition  vrus  demanded,  it  might  be  alleged 
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Zp^lrili    'h  T""  "'- ''•••"""1  ••'•  "••  proper  offleUI,-hut  th.t 
'?     rri      r     '"  '  "'""    ^"'''-•™'«'  ^f-"'  to  hml  „.,„„  of  ,ho  oh»r.6.er.  of 

Inn      V  t.       r"  7"""°  '"*  '•"*  '^"  '■"'«"'•♦'•      '»  "  '"  Pr«««"'>«J  «»'nt  the 

TwllS  r  r*^ "'" '''"''  ""•'  "'■  *'"' '""  ""»«  •«•»«'  f"^'"'.  ""<»  'h"" 

ZT     ?   .*  '"7  "'"'  "'"  '''"^'"  "'^"'"'  '"^•"'"ti"''""  compact,  and  return  to 
the  lonK  «b.t.Jon.d  ...1  oo„dam.nd  Idea,  that  nation,  ro,,uire  no  treuty  to  de, 

hZ      .k     It  """"■  """•  *'•"  '■'«''» ^''•'"y'o"'.  «nd  the  respect  of  tholr  «««. 

PrnS^     I  u"!°  r""""""'  "•"  P'"'""'^  '•"^  '»  -"^^  "•«  ""'•'reign  of 

Franco,  hrtf,  whoever  ho  l«.  ho  .houid  havo  been  non.«„ited  l„  limine. 

^nd  The  3rd  section  of  the  Matuto  contains  the  folIowinR :  "Provided  «l- 
wajs,  that  no  justice  of  the  ,yo«oo  or  other  por-on  «h  .11  issue  his  warrant  for 
he  apprehension  of  anjr  such  supposed  offendor  until  it  shall  have  boon  proved 
to  Inn.,  upon  oath  or  by  affidavit,  that  the  pnr.y  applyiuK  for  such  warrant  is  the 
bearer  of  a  warrant  of  orrest  or  othe^  equivalent  judicial  document,  issued  by  . 
JudRC  or  competent  MaRiHtrote/  in  Franco,  authenticated  in  such  manner  as  would 
justify  ho  arreat  of  the  supposed  offondor  in  France,  upon  the  same  charge,  or  • 
unless  ,t  shall  appear  to  him  that  the  acts  charged  uRuinst  the  supposed  offender 
are  dearly  set  forth  in  such  warrant  of  arrest  or  other  equivalent  judicial  doou- 
ment.  •  '    . 

It  is  now  ascertained  that  the  prisoner  h^,  been  arrested  in  direct  violation  of 
the  aw.  He  has  been  in  jail  sinrfo  th6  Ist  of  this  month,  when  no  one  had  the 
right  to  order  Ins  apprehension, jgw^uoh  as'none  of  the  formalities  mentioned  in 
thw  pro«.,o  have  been  fuiaile«m  this  very  hour,  the  party  dcn.anding  tho 
eitraditiou  ot  the  prisoner,  is  n^fl.e  bearer  tof  a  warrant  issued  in  fcVance  It 
appears  that  in  New  York,  when  .he  extradition  of  the^  prisoner  was  sued  for.  on 
«  charpe  of  en,be«lcu.ent,  a  document  called  an  arret  de  renvoi,  which  is  some- 
Hung  hko  our  bill  of  indictment,  was  Glod  before  Mr.  Commissioner  Betts,  and 
as  that  document  contained  an  accusation  of  forj...y,  an.l  an  order  for  the  arrest 
ot  the  p„8oner,  it  is  pretended  lh»t  it  would  be  equivalent  to  a  w.rrant  of  arrest, 
int  could  be  produced-that  the  original  document,  which  was  wWiten  TiT 
Jf renoh.  having  disappeared,  our  Courts  must  accept,  as  second  best  evidence  a 
translation  made  by  a  gentleman  who  was  the  attorney  prosecuting  the  |Jrisoner 
in  JNew  Ifork,  having  no  judicial  character  to  give  any  value  to  his  translation  or 
certificate.  The  translating  witness  might  put  anything  in  this  pretended  trans- 
lation ;  he  might  aoousi  the  prisoner  of  murder  a^  well  as  of  foi^ry ;  he  was  not 
a  citizen  of  this  country,  neither  of  France;  he  came  here  for  the  sole  purpose  of 


putting 


on  the  files  a  docanicnt  which,  according  to  law,  sbouli  bo  the  comer 
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■Jono  of  thU  proMKuiion  ,  no  on*  wnid  {wdki\jfm  Ibr  pnjary,  mIUmt  h«rt;  nor 
III  Frnncr,  iin.l  „p..n  tlio  teiMflidnj  of  that  irrMponiibl«  and  intmatt'd  *itnM, 
a  iiii»n  who  hn*  conn  \mt>,  on  tho  «iip|)oiition  that  wo  wcro  icifilifod  tiatiim' 
woiil.1  ho  foroihly  .Iritcn  out  an<l  c-hrricd  nwnj  to  another  hflniinphoraf     \i  U 
cahimnhitinK  tbi^  wuntry  -to  ■itppoM  that  auoh  a  t4iin«  oiiuld  ho  done.     A  nan 
CHiM  not  b«t  cotHloniiipd  to  p;ij  h«fr«  dollar  fe)  another  ninn  in  a  oi»ll«onrt,  upon 
«uch  a  proof,  anti  ihu  lilwrty  and  d^cn  tho  lifit  of  a  oitiivn  couhl  bo^mt  at  the  ni«>roj 
ot'KUoh  tmiliniony  I  ^  Wo  hiivo  hud  a  o«l«hratod  cni^  oC  an.atuimpt  to  kl.lnup 
InUily  ;  it  was  fcry'iJ'ifkwiiy  dcminnod,  but  non«r  ao  much  noaa  tho'atteinpt  of. 
ki.lnnppInK  thin  prinonfr  with  tim  «t«nor  dwonoy   of  tho  law  nr.dtho  appiiront 
but  aurprinod  complicity  i^l'  iho  head  of  tho  irovemn.fiit  and  tho  aid  of  our  ju.li- 
oiary.     Whon  ih«  Ixw  »p<»ku  of  a  warrurvt  of  nrr«»«t  rtr  on-  ft/,nr„ln,t  H„i;,iiil 
ilncumtnt,  it  did  not  nu'iin  that  any  nno,  would  h.ir«  tho  rijrlit  of  nianufuotHring 
nn  oquiviiltiit,  itx  object  loioK  aiinply  to  avoid  o<tntrorcr«y  about  the  different 
nainca  that  iiiiuht  be  jjlvoii  to  n  warrant  of  nrn st,  eilh.r  In  Franco  or  Kuiilmul 
or  in  their  re»|KctiTo  eoloiiiet;  but  in  aubxtanco  It  niUNt  bq  n  warrant  of  arri-Nt 
iwued  front  a  Jiidjfo  or  w.iu.'ooiiipot(!ii.t  authority  iti  Francc,/nnd  not  a  frannlntion, 
,4wiuinK  frotn  tho  pcckot  of  a  wandering  witnew.     Lot  ua  Mippowj  that  the  Krciich 
deteotiv*  In  cro^nin^  the  Atlontio  w.]iild  h«fyo  dro'pH  fn  tho  «oa  tlie  warrant     - 
.  Usued  Jh.ni  France— ho  would  havd  aa  uiiioh  rl^ht  to  profduco  on  infornml  copy 
made  from  incniory  by  hiinHt.lf.     The  liieonveni.nctf  of  having  no  warmnt  inuy  • 
ho  very  great ;  but  no  one  here  U  roaponxiblo  for  tho  want  of  it,  oxcepttliow  who 
Olaini  tho  extradition.     Tho  authora  of  tho  treuty  aa  well  na'of  the  law  wore 
determined  to  leave  no  room  tq  doubt  or  <|uibble  on  the  a'ubjeet,  and'tlioy  h«v» 
wild  that  tho  warrant  ahould  bo  authontiouted  in  such  a  mannoraa  to  jnatify  tbo' 
arrest  of  tlio  prUoner  in  Fronde.     Well,  any  police  agent^in  Franco  would  con- 
aidorlt  a  very  coorao  joke,  if  ho  w»a  roquoated  to  arrest  the  prisoner  on  tho  - 
English  tronHlatlon,  bearing  thofignaturo  of  no  Judjvo  or  official,^oft  bfr«  by  th« 
gentleman  from  New  York.     The  fteceuaity  of  being  powoiisod  oCauch  a  warrant 
on  the  port  of  those aaking  for  tho  extradition  is  obvious.     Some  one  iQ^ist  toko 
•  tJio  prifconer  in  qborge,  if  his  oxtradition  is  grjntod,  an^  then  that  person  must     > 
have  some  authority  for  kteping  him  in  oharfo.     Wllljt  .be  protended  that  the 
English  uncortiflod  translation  0^ the  copy  of  a  warrant,  Vmid  justify  a  police 
agent  to  detain  the  prisoner  in  «t3r  part  of  Her  Mnjccty's  (fliminiotrs,  or  in  l^'rance  ? 
Assuredly  not.  '  V' "      "  t 

3.  To  conmill  tho  prisoner,  in  oontomplation  of  hisextrndition,  the  Magistrate 
must  have  received  sufficient  ovidenco  to  commit  him,  If  tho  offence  hod  been 
(committed  io  Canada.  If  tho  prisoner  was  ohnrged  with' having  committed 
fqrgery  in  Canada,  there  would  be  only  one  kmd  of  evidence  odffiissible,  thot  of 
witne«.e8  cqgnlsant  of  the  factt  of  the  case,  in  support  of  "the  documentary  evi- 
dence. The  forged  document,  cqrpui  delicti,  would  bo  cssenti,  1,  and  the  witnesses 
would  hove  to  come  personally  before' tho  mogistrnte.  In  matters  of  extraditten, 
it  wos  necessary  to  modify  the  exigencies  of  the  law,  as  it  would  be  impossrWe 
to  followlhe  track  ofu  fugitive  criminal,  with  witnesses  or  to  brinjf  witnesses  serosa 
the  globe.  The  second  section  of  the  Iinperial  Statute  provides  as  follows: 
"Provided  always  that  in  every  such  case  copies  of  the  depositions  upon  Which  ' 
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of^lT«oflu.ii.„li,jof  tl,flp«rft.n«pproh«ii.M."  ,  ^ 

judKu  .««.ng  the  warrant  of  .rr«.t  ia  Fr.Bc«,  .„d  .t.M.u,d  to  b,  true  oopio.  br  Z 
p«rwn  producing  tiimn.  ■"»  "uu  wpiwi  dj  mo 

We  huye  no  ,^ch  •  Uiing  l,or«.     In  tlt«  ur.t  pl..oo  th^r*  i.  no  rorp«.  dflicli' 

^7ln  ^^"*       u  "^''''~  """  '^  '  ^"'"'  •'^'•'"'' "''  "•••"'»  «f  'h«  protended 
forged  d„eun.e„t,_but  not  the  doeuoient  it«,lf  .nd  not  i  word  to  iipiuin  Ct 

«nce,_..„«reover  th.t  pn,ca  ..rU,U  i,  .ot  even  „.»de  under  oetb.     T^wit 

the  defalcation  .uffered  by  the  branch  at  Poitien..    That  report  i,  notr.do 
•  under  outb.  at  leot  it  bear,  uo  evid^a^th.t  .'t  w...     8oa.e  one"^  ,   ^Z 

w  M  to  gi»e  the^jn,  of  .n  .tte-tation  under  oath,  but  neither  that  preambla 
nor  .ny  port.on^^  the  report  bear,  e^en  tl,.-copy  of  tJle  .ignaturedfiti  author 
A  Mr.  Jolly  «ay.  u  waa  ,ig„«d  and  pworn,  but  there  i.  no-.igo.ture  o^  copy 
of  fenature  or  atteetation  of  oath  anywhere.  The  aignature.  ooLinedTn^ 
documoni  .re  ndt  legali.ed,  and  the  witne^  ..xanUned  to  supply  legali«iUon 

pm.^'L7:r  T.  '•"*  ^^yJ^^J  ---  »be  «gn.tSoflt:  : 
parties  but  none  of  the  w.tne«c  W^l^^r  .eon  a«y  of  the  .igner.  .ign  their 

York  lawyer  ..  ..id  to  b«/^rr«,t  ir.n.Ution,  it  would  npfm  that  that  doou 

Zl  ZT-  •;  "T*'  P*'"''  *"**  '  -P^'  '*  -»»^  .pp^irToreotrltX 
name  of  the  judge  who  «^ned  the  warrant  i.  not  to  be  found  ou  either  of  the 

T,  ^T"J^     ^^^  "  applying  the  ordinary  evidence.     We  n,u.t  then  con  ' 
dude  that  there  u  not  .  particle  of  that  evidence  which  would^  juati^  ther^. 
mittal  of  a  pri8oherun<ler  the  BUtute  in  queeUon. 
obiri;'  "'p""'  '"PPT  ""'  •"  "*•  formalities  contained  in  the  law  ha^  b<Jen 

c^Vhi.  inL    '■.'Vn'*'""'^'  "»>"»? »^'<»K«^y  ""l'  f"-  the  foctaof  the   - 
fX  i        ff       th.aque.Uon  that  th^  extradition  of  the  pri«,nern..y  truth- 
i  ny  be  quailed  «,  ah  .tten.pt  to  kidnap  thepriaoner^d«  .  colourable,  but 

Kr  """T"",f  v'^  P'*^"'-    ^«' »»»""  '•"<>  l"«'w.«,n.etbingof  the 

a.  of  forgery     The  rea«,ning  of  the  prosecution,  m  for  «i  it  en  bsunderstood 
mount,  to  th.s :  On  the  12th  of  Marob.  1866.  the  prisoner  bein^  o^^oi 
the  Bank  .n  question,  ^ivered  to  hU  superior  officer  a  state^ni  of  affair,  or 
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EfiSrts'**     "'■'■"o®  **»««*!  *>y  "h'ch  it  "ppeated  that  the  cash  then  in  the  Bank,  in  buHion^ 
l4uninui(io.    gold  and  siivor  coiii,  and  in  p<ipor  amounted  to  11,443,856  f'runoa  84  centimes; 
•when   in  reality  a  turn  of  704,275  francs,  94  centimes  was  wanting  in  the 
^  •  vaults  to  make   up  that   amount.     No    one    pretends  -  that  the    statement 

furnished   by   the  prisoner   is  not  in  x;onformity  with  the    exact   state   of 
iifiairSj^but  by  stretching  tlie  art  of  reasoning  to  the  most  glaring  paradox,  it  is. 
»  pretended  that  this  declaration  or  statement  contained  a  forgery,  inasmuch  a» 

the  funds  then  in  the  bank  did  not  reach  the  figure  of  the  balance  sheet.    To 
»how  the  fallocy  of  this  extraordinary  construction,  let  us  suppose  that  the  704,27{V 
^^  francs  abstracted  had  been  taken  away  from  the  vaults  by  another  party,  would 
/         the  statement  of  the  cashier  contain  an  inaccuracy  ?    Not  the  slightest.     The 
inaccuroey  lies  in  the  vaults,  not  in  the  statement.     In  another  shape,  would 
the  balance  sheet  of  the  Cashier  bo  false  if  th^re  had  been  do  embeezlement  ? 
^,        In  fact  the  propositi^  is  so  preposterous,  that  there  is  a  kind  of  humiliation  in 
condescending  to  discuss  it.     There  might  be  another  fallacy  under  whiob  the 
pretension  of  seeing  a  forgery  in  the  facts  of  the  case  could  be  attempted, — it  is 
that  these  facts  should  be  viewed  according  to  the  laws  of  France.     If  thf  stibite 
was  not  so  positive  in  declaring  that  the  law  of  the  ploce  where  the  supposed 
offender  is  found  shall  prevail,  there  would  be  an  occasion  to  investigate  the  state 
of  the  law  in  France.    Although  the  authors  of  the  Treaty  and  of  the  organic 
statute  have  left  no  room  for  doubt  on  the  matter,  there  is  no  lawyer,  or  any 
.mnn  who  knows  aiything  of  the  law,  who  would  hate  such  a  poor  opinion  of 
French  legislation  as  to  supposcr  that  French  law-would  see  a  forgery  in  these 
facts.     It  has  been  Pnid  that  Legislative  bodies  may  do  anything  except  turn  a° 
man  into  a  woman.     As  trirfal  as  it  is,  that  dictum  means  thnl- there  are  things 
above  the  omnipotence  of  Legislajiive  bodies;  it  means  that  Parliament  cannot, 
with  the  clause  of  a  statute,  reverse  the  common  and  universul  sense  of  mankind. 
,„and  convey  the  idea  that  a  stick  might  only  have  one  end — that  murder  is  rape, 
robbery  or  embezzlement  a  forgery.  -  It  means,  also,  that  because  a  judge  orseyen 
judges  of  France  would  have  so  little  respect  for  themselves  as  to  attempt  a 
/^'         manifest  perversion  of  their  own  laws,  with  the  object  of  obtainingan  extradition 
.      under  false  pretences,  English  judges  should  forfeit  their  reputation  by  partici- 
■       pating  in  the  prostitution  of  a  clear  and  beneficial  treaty.     When  we  read  his- 
,     tory,  we  see  that  about  the  times  when  European  civilization  was  -trying  to 
emerge  from  barbarous  notions,  it  was  a  question  whether  it  was  not  an  interna- 
tional dutj-  to  surrender  fugitive  criminals.     International  treaties,  under  the 
";        shapes  they  hove  assumed  in  modern  times,  were  then  almost  unknown,  and  , 
.  nations  had  no  defined  or  fixed  notions  of  settling  other  questions  but  war  and 

./.  peace.     In  these  times  those  pretended  international  duties  had  their  advocates, 

f  *       .bo*  tJ**"®  ti"«  are. far  behind  us.    Whcaton, International  Law,  part II.  ch. 

V  II.  8.  13,  after  lumming  up  those  antiquated  notions,  says :  "  Mittermeyer  con- 

"        ■ .  '     '  Jwders  the  verjr  fact  of  the  existence  of  so  many  special  treaties  respecting  this 
I  ^,^  JJI:^  ..:^     matter  as  conclusive  evidence  that,  there  is  no  such  ge.neral  usage  among  nations, 
; '        9       constituting  a  perfect  obligation,  aiid  having  the  forcse  of  law  properly  so  called. 
Even  under  systemti^of  con^derated  States,  such  as  the  Qermanio  Confederation 
andthe  North  Ameflftan  Union,  this-  obligation  is  limited  to  the  cagM  and  ocn- 
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dHiow  mentioned  in  thfl   p„  i     I     """ "" "^ — ^^-r— _______      -> 

extradition  treaties  con<Sin  a  wil?'      •      "''  '"  ""^  «'«  that  plLt  ill  "r-^^l!^. 
•pplied  to  eriuies  committed  preW  rtoror'"  r"*.^"""'  '"^  ^'^  ^   g    '^'~*- 
'•on  of  the  Anglo-Prenoh  trea^v  hr.  c  °„1 .     u"  "^  '^'''  "•«»''«^-     ^''-e  3rd  sec 
than  that  stipulated  lies  in  2  TJIT     """'  *'^*^'"-    ^  wronger  proof  e^n 
England  and  of  France,  l^w  o  s^t„  el^ ^^^^  '^  ^^  common^.  To    'o, 
|-t..ety  and  clearly  enacted  so  1  to^ve  t     u"   '*^"^"''  unless  the,  are  ■, 
the  ti^at,  was  so  .anifest  and  determi„  d  t  lat  t^^T  ""'"'""  "'  ^''^  "'"'^«'«  «f 
,    ly  to  heir  common  law.  and  they  have  "nadl    *   /  r""  ""'  *^  '"^'  "^P^^'tive, 
-ho^d  not  act  retrospectively.        ■  '^"  ""  *«""^"""' o*"  the  compact  that  it 

tave;:^:  1^;^;  -o!i:^^t":;:li;^^'^  "^"/r  ^^^^^  -^-^•'-  ♦-«- 

-untry  will  be  sufficient  if  theVl^;  oT'  hTI  TlJ"  "^"^^"'^  ^'^  -" 
on  Wheaton's  International  Law  p  23T  „  ^k  ^'"'  "*^'^<^"««<»'-  Lawrence 
c(>«.^r«c..Ve/«.ce„^  consisting  of  embeS^^^^  /  „^^ 

within  the  provisions  of  the  trltv  oH  jP  ."»  "'"'^  ''^  *  »»'""'  o^oer  7s 
States.)  It  i«  the  established  rl  of  tfTnie^ltr  ^"^'""^  ""^  ^''^  Uni;ed 
for  extradition  of  criminals,  unless  in  cts^Jwlfr?  "f '^  ^  ^™»^  -••  ««k 
press  convention."  *""®^  ^^'^  """oh  stipulation- is  made  by  ex 

reported  in  10  Cox,  Criminal  ^slt  el  o    t'"'  ^ourt  of  England.    Ji 
port  p.  307.  and  11  Jurist.  New  wTsft^t  ^^  ''''  ''  ^''^  ^'"/h  - 
t.on  for  a  release  under  a  irit  of  7/2   ^  f*^"*"'*  ^'"'^^o'-.  on  oLca 

and  Justices  Blackburn  aid  Shce   27*  y!'''^f'''^^i^f'f-^tice  cSZ 
Charles  ^"-J-  h«^t^,- J^^n  "L^^^^^^^^  ^^  '-'«  ^^-fthl"  ■ 

w»s  accused  of  having  made  f«u!      »  .^'^^  Mercantile  Bank  of  New  YU  "  n' 

f^ery  in  the  third  degree   in  th.T»  ^'"''''  *•*'«  "  ^eclai  to  be  a 

mtent  to  defraud  shall  .^aSanVfaL!  7"°  l*'""^  ^  ^^^^person MawU^^ 

-rentr^made  in  any  book  o'CulC^^^^^         '"'"'^  "^'  or/fa^r. 

f.  «*-:«'  -  •"y  ^ok  of  accounts  kept  bytv  L2^  ^o  Jation  Jithin 

hvered  or  intended  to  be  delivered  to  anyl^^^^^^^  ''  T^'^'^'  ""^ 

chaiiged.  dim  nishcd  created  J.  •    ^  °°'  °'  <"«<«*  shall  be  or  pu/nort  to  h»  Ai 

GoctCBCHN,  C.  J.  said  •  "  TK       '     •  // 

»,  the  common  law  of  then  S  .pa       ,     """StothelawofEoJand  nor  Ffat- 
tabnDg.he«.,i,h,„,h^,.,„,^  '»P«^«l«rol&noetob.r„t,y,i,,„aei.„, 
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Ex  rarto     that  hove  common  elements  in  the  legislation  of  the  tiro  countries  and  that  where  one  ■ 

lamlranU*.    of  two  nations  thinks  proper  to  make  that  an  offence  which  does  not  fall  within  the 

definition  of  an  offence  att  known  to  the  general  law  of  either,  it  will  not  bo  8uffi< 

oient  to  bring  the  case  within  the  Statute.     Here,  by  what  I  have  more  than  once 

.  ventured  to  calj  a  piece  of  artificial  l^slation,  a  matter  which  would  not  amount 

to  ibrgcry  according  to  the  general  law  of  this  country,  or  of  the  United  States,  is 

made  to  uHsunie  that  chnructcr.     I  think  webught  to  interpret  the  Statute  acpotd- 

I  ing  to  whet  may  fuirly  be  tuken  to  have  been  ihe  intentions  of  both  parties.    I 

/  think  it  would  be  going  a  great  deal  too  fur  to  assume  that  in  passing  this  Statute, 

,  as  to  the  effoot  of  the  treaty,  the  legislature  of  this  country  wont  intq^an  elaborate 

inquiry  into  wliut  might  happen  to  be  the  local  law  of  any  one  of  the  States, 

composing  tho  United  States,  oi*  whether  they  have  made  this  trenty  and  passed 

this  Statute  intending  to  embrace  tho  whole.     I  do  not  believe  that  it  was  in  point 

of  fact  done.     I  think  it  would  be  a  very  monstrous  assumption,  if  we  were  to 

take  it  for  granted  that  it  was." 

Blackburn,  J. — "  Forgery  is  the  false  making  of  an  instrument  purporting  to 
be  that  which  it  is  »o^     It  is  not  the  making  of  an  instrument  whiqh  purports 
to  be  what  it  really  is,  but  which  contains  fulise  statemontB.     Telling  a  lie  does 
not  become  a  forgery  bccuuse  it  is  reduced  into  writing." 
1       ■'  Shee,  J. — "  Evecy  word  designating  the  critue  in  the  treaty  itself  must  be 

taken  to  be  tho  language  of  both  tho  contracting  parties,  and  to  be  ufid  by  both 
of  them  in  the  mniestiitu'.  As  to  forgery,  one  of  the  crimes  which  in  this  treaty 
of  extradition  is  stipullitu'l  for,  it  is  tho  making,  or  altering  of  a  document  with 
intent  to  defraud  or  pri'jiidico  apother  so  as  to  make  it  appear  to  bo  a  document 
made  by  another.  Tins  lulse  document,  which  in  this  case  is  alleged  to  have 
been  a  forgery,  was  not  made  or  altered  so  as  to  make  it  appear  the  document  of 
another.  It  appeared  to  be,  as  it  was,  the  document  of  Cliailes  Windsor,  not  of 
any  one  e^e,  and  tlierofdrc  it  is  not  a  forgery." 

Mr.  Ih)nlre  then  argued  that  the  only  diflerence,  between  the  c;ise  of  Windsor' 
and  the  present  one,  is  that  there  was  s^me  written  lie  in  tho  books  kept  by 
Windsor,  and  tlhit  the  buiancc  sheet  furnished  by  the  prisoner  was  an  exact 
statement  of  the  cash  wliicii  tiic  vaults  of  the  bank  should  contain.  If,  then,  it 
was  illegal  to  arrest  Windsor  in  England,  it  was  worse  to  apprehend  the  prisoner 
in  this  country. 

T.  K.  Jinmndy,  Es((.,  as  representing  the  Crown  : 
■  ^1.  On  the  first  point  he  thought  no  one  had  the  right  to  enquire  on  whose 
requisition  the  Governor  General's  warrant  was  issued.  His  Excellency  was  the 
only  supreme  Judge  of  the  expediency  of  issuing  his  warrant.  Moreover  the 
Statute  docs  not  say  that  the  ambassador  is  the  only  person  that  might  demand 
the  extradition  of  a  fugitive  criminal,  it  says  or  diplomatic  agent.  It  may  be 
that  the  Consul  General  is  not,  properly  speaking,  a  diplomatic  agent,  but  quoad 
this  matter,  we  have  the  word  of  the  Governor  General  that  he  was,  and  that  is 
8u£Scient. 

2.  As  to  the  second  point,  the  necessity  of  having  a  warrant  from  France,  we  . 
have  a  translation  accepted  as  regular  in  ever^  respect  byffCommissioner  Betts  in 
New  York,  and  the  original  of  that  paper  could  not  be  produced,  having  disap- 
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Tho  prisoner  haa  no 


Tho  contents  of  the  arret  de  renvoi  'uStoSS!* 


^uf  «y  the  fact  of  tf^priHooer's  lawyer  in  Nowlrork 

■       *■  """"feotoof  thecaso  conMitule  .  Ii,r"er,?     I  k.„^  ,.••...      . 
«J."5 lh..m  Kasl.„d ori»  .hi, «,«„.„  ,h„,  I'L      ttt^,  ■"• ''""°''°"  '" 

comb.,  .hot  rtdL7i^.H!;';lfr"^  "'.''"'■'''"''''»•'  '"•"'•» 

.  treaty  and  the  statute  were  vcrv  nositi.rjn        V    "^'"^^^'S^^'  '""sm^oh  as  the 
committed  unless  it  be  dnnV       ^  ,      'T"°  *•""*  ""  P"««ner  shotfid  be 

„  ..-^...^  ,„^  ,„„,„np  Jttu^^l^-Uiiied  brtre  pnsengiT-^He  wouTd  not 


,  Ex  Pluto 
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Ex  P»r«« 

Kriioiit  Surctin 

Ittiiiraiidi'. 


be  fairly  dealt  with.  ][e  huil  bcen'threatoncd  from  the  beginning,  that  law  or  do 
law,  he  would  bo  brought  bauk  to  Fr.'tnce.  Attempts  had  been  linade,  at  the 
time  of  his  arrest,  at  bribing  his  captors  to  bring  him  over  to  tlie  Ufiited  States, 
where  flie  international  treaties  of  extradition,  with  France,  included  embcule- 
ineiit,  and  the  pri.4oncr;felt  oppressed  by  tliroatH,  proceeding  from  parties  repre- 
senting such  a  powerful  corporation  as  the  Bank  of  France,  especially  when  the 
French  detective  Melin  had  boasted,  even  in  his  deposition  before  the  Magistrate, 
that  he  bad  an  unlimited  control  of  the  funds  of  the  bank  to  accomplish  his  iriis- 
•ion. 

Mr.  Ranuay  protested  against  insinuations  tending  to  disparage  the  institn* 
tions  of  the  cauntry,  whenl  the  prisoner  was  fully  protect^l^  the  fact  that  he 
could  not  be  extradited,  exipept  on  the  warrant  of  the  Qove^nor  General. 

The  sequel  of  the  facta  of  the  ease  appears  in  the  remarks  of  the  judge,  who 
rendered  judgment  on  the  28th  August,  1866. 

Ills  Honour  Judge  Dr|ummomd,  said,— On  Saturday  last  I  proposed  to  gire 
uiy  reasons  in  writing  for  the  decision  which  I  arrived  at  then  with  reference  to 
the  application  which  had  been  made  in  the  case  of  Ernest  Sureau  l^amirande 
the  previous  morning.  Upon  reflection  I  thought  that  in  a  matter  not  only  so 
importani  for  the  prisoner,  Ibut  so  important  for  all  Her  Majesty'&  subjects  in 
this  Province ;  so  important  for  all  those  foreigners  whp  choose  to  tr^v^l  hither- 
word  in  the  expectation  that  their  rights  and  liberties  will  be  sacred  under  the 
.  British  flag,  I  soy  that  in  a  case  of  so  much  importance  I  thought  il  would  be 
well  to  consult  my  colleagues,  and  therefore  I  postponed  the  delivery  of  my  rea- 
sons in  writing  till  this  morning.  I  now  come  forward  to  read  those  reasons 
with  the  satisfaction  of  knowing  that  all  the  judges  of  the  Court  of  Queen's  Bench 
agree  with  my  opinion,  ogree  with  me  on  every  point,  agree  with'tne  in  thinking 
that  no  lawyer  can  doubt  the  utter  illegality  of  the  proceedings  ^hioh  iiave  been 
taken  to  carry  oflF  the  !^etitioncr.  "^ 

Hia  Honour  then  read  hii  written  judgment  as  follows : — 
On  the  26th  July  last  a  document  under  the  signature  of  His  Excellency  the 
'Governor  General,  purporting  to  be  a  warrant  for  the  extradition  of  the  petitioner, 
issued  under  the  authority  vcated  in  his  Excellency  by  the  proTisioiis  of  the 
statute  passed  by  the  Legislature  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  in  the  sixth  and  seven  years  of  Her  Majesty's  reign,  intituled  "  An 
act  to  give  effect  to  a  convention  between  Her  Majesty  and  the  King  of  the 
French  for  the  apprehension  of  certain  offenders,"  setting  forth  that  the  said 
petitioner  stood  accused  of  the  crime  of  "forgery  by  having  in  hia  capacity  of 
"  cashier  of  the  Bank  of  France  at  Poitiers,  made  false  entries  in  the  books  of 
"  the  said  bunk,  and  thereby  defrauded  the  said  bank  of  the  sum  of  seven  hundred 
"'thousand francs ;  that  a  requisition  had  been  made  to  His  Excellency  by  the 
Consul-General  of  France  in  the  Province  of  British  North  America,  to  issue  his 
warrant  for  the  arrest  of  the  said  prisoner,  and  requiring  all  the  justices  of  the 
peace  and  other  magistrates  and  officers  of  justice  within  their  sevctal  jurisdic-  ;^ 
tions,  to  aid  in  apprehending  the  petitioner  and  committing  him  to  jail. 

Under  this  document  the  prisoner  was  arrested,  and  after  examination  before 
William  H.  Brehaut,  Esq.,  police  magistrate  and  justice  of  the  peace,  was  fully 
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Moer)  woald  cnacnt .  mil , '  "  '•""  """""I  ">'  "»  pri- 

B..i  who  .^^t  pZ,  „  ChZr    .""  '^T  "'  ""■ "'""' "  'i'^'' 

of  111.  priMn,,,;  ''   '"»""*"'"""«»'•"•  O"-/'"'!"!  111.  di»h»g« 

At  fc  «„.  .pp„i„,^,  .hi,  ^,iy„,  ^,,  ^^l___j|;j^  ^ 

«r.  J.  Doutt.  appaired  for  th.  pelitioTOr  Mr  T   K   B™.     ,     .i    „ 

<.nw.c.do.,.,f,.j;:t::itr.t;r.TJi:r::^^^^^^^^ 

obui.  ih.  ..tr.ditio7„f  h,  r«7  P™»»Ji»6.  t.k.„  ,i,h  .  ,i.,  to 

.f  ?1"  "utaTtot'h.'d'"";  'r""™""  " ""  "«°«  "«"'"«"  <•»■•  *•  Bank 
folio."  Sog      I  S  L^T'^,^  ■>--"-  .f  .h.  «».  U.U1  ,h.  • 

0OU.S.1  forth.  ;rij.,7.°u,  r'7^  *„"  :i"*'°"  '^r"""^  ■»'«  "•' 

Med  ioto  .  «^l  o"m  .  r«lT.  •  i„!°'  ' "'  r' "™"  '•"  "°  ''°°'" 
for  th.  Cro™,  ,he„  Mr  nTutro  ,;  'J  "?  .""''S™"""  ''»pl«J«d  by  tho  co«„«,l 

decided.  ""J^  °"  *•*"  P«t'"oner  before  Jjis  case  had  been 

On  tho  following'  morriinir,  Saturday  the  2'itl,  «f  ♦ki-'  \    .     x 
issuing  a  writ  01  /,./.,„  .„,;«,,  to  Wth!  LI'        t f'  ^ ''^'''^  '^' 
his  imracdiato  discharge  "         '^    '°""'  ^'^'■*/'"*^  ^'tl*  »  'i«w  to 

"er,re,„i,iti„„tod»li,erii»toiu..i~.„rf    V    ^^"^l^"-  *• '»).  *.t 

s.trhLi^afrThrarr-c"''^^^^^^^^^ 
^ayf.b.tG„.e,.™,„Xrhro^r3;r:^r'''''°"'"* 

™ppo»d  ofe„d.r,  until  U  A.ll  h.™  h«,.'  proved  to  hta'rlhTidT  . 

^.  th.  ,»„.■  .pp^,„„w  s.oh  ,z:i^  tb.  ho..,  i.'^;!!;?:;^"" 
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Ex  rarto     other  equivaloot  judicial  dooument,  issued  by  a  judge  or  conipotont  magistrate 

*lSmir«n5i'"  i"  France,  authenticated  in  such  manner  a»  would  justify  the  arrest  of  the  sup- 

Iio8od  offender  in  Franco  upon  the  Bame  charge,  or  unless  it  shall  appear  to  him 

X.  .     iliut  the  act  charged  against  the  supposed  offender  is  dearly  set  forth  in  such 

warrant  of  arrest  or  other  judicial  documentT^horeas  the  Justice  of  the  Peace 

who  issued  his  warrant  against  the  petitioner,  issued  the  sauMif  without  hj^niyDy 

\  such  proof  before  hipi,  the  only  document  produced  before  him,  as  well  as  before 

'i$e,  in  iiin  of  such  warrant  of  arrest  or  other  cquiralent  judicial  documents,  being 

a  paper  .jrriting  alleged  to  bo  a  translation  into  JBnglish  of  a  French  document 

made  by  some  unknown  and  unautliorizcd  person  in  the  office  of  the  counsel  for 

the  prosecutor  at  New  UTork,  and  bearing  no  authenticity  whatever. 

3rd.  Because,  supposing  the  said  document  purporting  to  be  a  translation  of 
an  Hcte  (raccrtsutton orindictment  accompiinied  by  a  pretended  worrunt  for  arrest, 
designated  as  an  arret  de  renvoi,  to  be  authentic,  it  does  not'oontain  thodesigna* 


crime  comprised  in  the  number  of  the  various  crimes  for,  or  by  reason 
commission  of 'which  any  fugitive  can  be  extradited  under  the  said 


med 


d(! 

tion  d£^ny 
of  the  ni 
statute. 

4th.  BecausH^  the  first  section  of  the  said  act  it  is  provided  that  no  Justice 
O'f'the  Peace  shuU  commit  any  person  accused  of  any  of  the  orimes  uientioned  in 
the  said  act  (/o  wit :  Munlcr,  attempt  to  commit  murder,  forgery  and  fraudulent 
h^Hkntptcy)  unless  upon  such  evidence  as  according  to  the  laws  of  that  part  of 
HV.^^'jcsty's  dominions  in  winch  tho  supposed  offender  shull  be  found  would 
justify  the  upprehcnnion  and  coiimHUtil  for  trial  of  the  person  ho  accused,  if  the 
crime  of  which  ho  shall  be  accused  Imd^cch  there  committed ; 

Whereus  the  evidence  produced  ugninsHh'^  petitioner  upon  the  accusation  of 
forgery,  brought  against  him  before  the  oonHtutting  nmgistrate,  would  not  have 
justified  him  in  apprehending  or  committing  tho^titioner  for  the  crime  of  for- 
gery had  the  acts,  charged  against  him,  been  commlUed  in  that  port  of  Uer  ' 
MojcBty's  dominions  where  the  petitioner  was  found,  to  wi^in  Lower  Canado.^^ 

»li.  Because  the  said  warrant  for  the  extradition  of  tha  petitioner,  as  well  as 
the  Warrant  for  his  apprehension,  does  not  charge  him  with  flie  cotumission  of  any 
one  of  the  crimes  for  which  a  warrant  of  extradition  can  be  issued  und^  the  said 
statute ;  inasmuch  os  in  both  of  tho  said  warrants  the  alleged  offence  islslwrged 
against  the  petitioner  as  *^  forgery  hy  having  in  the  capacity  of  Cashier  of 
t'  branch  of  the  Bank  of  France  at  Poitierit  made  false  entries  in  the  hooks  of  the^ 
"  Bank,  and  ttkrehy' defrauded  the  said  hank  of  the  sum  of  seven  hunflred  thou- 
"  sand  francs;"  '      ' 

Whereas  the  said  offence,  as  thus  designated,  docs  not  constitute  the  crime 'of 
forgery  according  to  the  laws  of  England  and  Lower  Canada^  for,  to  use  the 
irords  of  Judge  Blackburn,  when  he  pronounced  judgment  concurrently  with  C. 
J.  Cockburn  and  Judge  Shec,  in  a  case  analogous  to  this:  (Ex.  parte,  Charles 
Windsor,  C.  of  Q.  B.,  May,  1865.)  "  Forgery  is  the  false  making  of  an  instru- 
"  ment  purporting  to  be  that  which  it  is  not ;  it  is  not  the  making  of  un  instru- 
"  ment  purporting  to  be  that  which  it  is ;  it  is  not  the  making  of  an.instrumen 
"  which  purports  to  be  what  it  really  is,  but  which  contains  false'statemen^St 
-"  Telling  a  lie  does  not  beoome  a  forgery  because  it  is  reduced  to  writing." 
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'«.  WM,  thotik  hadTielilXi?    k«"£&* 
I'rineijMil  de  Poli<;ede  ParU,  'tiSlrSffi^ 


TJw  Jailor's  Mtum  to  thia  writ  of  Ilabeat  Corpu.  „„  „., 
OVflr  the  prisoner  to  Ednie  Justin  Melio,  Impecteur  PrincipiU  „r  ruuc.ar.  raru 
.7'  3  ?  .'f  of  the  twenty,  fourth  instant,  «t  twelve  o'clock,  by  ,irtUo  of  an  orde^ 
..gned  by  M   H.  Sanborn,  Duputy  Sheriff,  grounded  upon  an  in.trunretit  aigftod 
.    by  Ilia  txcellenoy  the  Governor  General. 

It  appears  that  the  petitioner,  thua  ddivorcd  up  to  this  French  polioeuinn"  Is 
DOW  on  h.s  way  to  Fronco,  although  his  extradition  was  illegally  domaLd.  and 
although  he  was  accused  of  no  crime  under  which  he  could  have  been  jjgrtllv  ex 
tiad.^jd ;  and  although,  a.s  I  am  credibly  informed,  Jlis  Excellency  theluovemor 
General  had  promised,  as  ho  was  bound,  in  honour  and  justice,  to  graJt  him  uu 
opportunity  of  having  his  case  decided  by  the  first  tribunal  of  the  laSd  before 
prderiDg  his  extradition. 

'  ^V"'"i'".''?.**"'"^'^'^"^"°y  •""'"«"  •"''«»  ^y  iurprise,  for  the  doou- 
ment  iignec^  by  him  is  a  false  record,  purporting  to  have  been  signed  On  ihA 
twenty-third  instant,  at  Ottawa,  while  His  Excellency  was  at  Quebec,  and  falsely 
certified  tp  have  been  recorded  at  Ottawa  before  it  had  been  signed  by  the 
Governor  General.  b         "j  •""» 

InjBo  for  as  the  petitioner!,  concerned,  I  have  no  further  erder  to  muke  for  1 
he.  whom  I  was  calM  upon  to  bring  before  me,  is  now  probably  on  the  high  seas 
swept  away  by  one  of  the  most  auctacious  and  hitherto  suiJBessful  attempts  to 
frustrate  the  ends  of  justice,  which  has  yet  been  heard  of  in  Canada. 

The  only  action  I  can  take,  in  so  far  as  he  is  concerned,  is  to  order  that  a  copv 
of  this  judgment  be  transmitted  by  the  Clerk  of  the  Crown  to  the  Governor 
General,  for  the  adoption  of  such  measures  as  His  Excellency  may  bo  advised  to 
take  to  maintain  that  respect  which  is  due  to  the  Courts  of  Canada  and  to  the 
laws  of  j!ingland.  . 

As  to  the  public  oflicers  whd  hav6i)een  connected  with  this  matter  if  nnv 
proeeedmgs  are  to  be  adopted  against  them  they  will,  be  informed  thereof  oo 
Monday  the  24th  day  of  September  next,  in  the  Court  of  Queen's  Bench,  holding 
^riminal  jurisdiction,  to  which  day  I  adjourn  this  case  for  further  cinsidera 

.^l"?"""""  "'^'».""''^°,'«>™''  "dditionul  remarks,  noticing  particularly  the  point 
as  toUe  Co,»u  being  only  a  commercial  agent,  and^t  a  diplomatic  representa- 
t^^  whiM-clawdistinctlyrdquired  that  the  demand  for  extradition  shouldin, 
V«ijade  by  a  dulya^redited  Diplomatic  Agent.     The  Consul  here  pretended  t<C    ' 
^otlung  more  thaiKc'>""»ercial  agent.    On  thr^int  as  to  the  writing  of  a  lie 
.  1)^  a  forgery,  ho  observed  that,  to  «»y  a  man  had  committedf  forgery  by  mak 
ing1ia^entr|es  would  be  likesaying  that  a  man  had  committed  murder,  to  wit 
m  that  VWled  a  sheep.     T^he,  responsibility  of  this  case  must  rest  el^where.' 

•      }    u  T^.   .       ""^'''ti^*-"-^"  Kxcellenoy  must  have  been  taken  by  sur-      ' 
prise,  for  he  ha^^n  his  word  thatNhere  should  be  ample  time  allowed.     In 
i-act,  ^e  persons  ^ed  in  the  prosecution  of  this  man  for  forgery  have  them- 
aelvesbeen  instrumentah^falsiteatlon  of  on^  of  the  most  sofemn  documents  '  • 
thatcan  be  issued  by  the  G^orGeneral.    It  kppears  that  the  original  of  this      , 
warrant  was  registered  at  OtS.  before  it  hadVS^^ed  the  signature  of  the 
Governor  Ofinoral,  and  it  is  daftd  a^OtWtlHWjl^  t^Wume  H.h  Etodlenoy     .   ' 
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wafl  at  Quebec.  The  fuct  of  this  warrant  haviiiK  been  re 
of  the  Province  at  Ottawa,  before  the  Gorornor  Qenc 
uffized  thereto,  is  a  mendaoioua  nifd  corrupt  act  of  falsifiof 

«/.  Doutre,  Q.C,  ibr  the  priHoner. . 

T.  K.  Ritmmy,  for  the  Crown. 

J*fmiinville  lis  BiUmrwijf,  fbr  the  I<VeDcb  Government. 
(J.  D.) 


irod  by  the  Regiiitrar' 
a  aignature  had  been 
tion. 


MONTREAL,  1«t  OCTOHKR,  1800.  ^ 

'   Coram  Drummond,  J. 

Reginaw.  Vonhoff  and<iHother,on  indictmenLfor  laramif. 

HiiJ>:— lit.    Thkt  ui  alleh  indlctad  for  •  felony  ha«tlie  right  of  beinf  tried  byJary  <it  mtdittatt 
''ii^''  Ungun. 

2nd.    That  nich  aright  luu  not  been  let  Mide  by  mir  Provincial  itataten. 
Snl^^^That  In  inch  cawn,  a  writ  of  vmirt  fiiaMatl  triamiHm  muat  be    Inned  ramiBonJni 
tbirty-iiii  alleni,  / 

Drummond,  J.— The  prisoner,  Frederick  Vonhoff,  a  subject  of  His  Majesty 
the  King  of  Prussia,  spcuicing  the  German  language,  and  unslcilled  in  Engliih 
and  French, 'boa  moved  that  the  jury,  to^ti^  and  determine  the  issu^  in  this  case, 
ip  so  far  ns  lie  is  concerned,  bo  iiompctsc'd  of  one-half  denisens,  speaking  the 
English  language,  and  one-hnlf  aliens,  sjpeiiking  the  German  language. 

This  motion,  which  was  dis^ssed  a»  if  confined  solely  to  the  demand  of  an 

alien  moiety,— the  remaininf^  pdHiTon  of  the  prayer,  being  evidently  inadmissible, 

—was  opposed  by  the  counsel  for  Itie  Crown.     The  prisoner's  counsel  contended 

that  his  application  was  founded  upon  u  common-law  right  confirmed  by  [several 

English  statutes  passed  before  the  Cession,  and  acknowledged  as  existing  here  by 

our  own  Provincial  laws. 

The  counsel  for  the  Crown  aflSrmed  that  this  tight,  the  existence  of  which  in 
England  he  did  not  deny,  had  been  Ici^islated  away  by  implication  (to  use  bis 
own  words)  through-  several  statutes  respecting  the  organisation  of  jurie't  in 
Lower  Canada ;  and  that,  by  certain 'provisions  of  these  statutes,  the  Sheriff  was 
inhibited  from  summoning  any  such  jury. 

The  privilege  claimed  by  the  prisoner,  the  honour  of  having  granted  which 
Englishmen  boasted  of  with  reason,  as  being  one  (to  use  the  words  of  Black- 
stone)  "indulged  to  strangers  in'^io  other  country,  is  as  ancient  as  the  time  of 
King  Etbelred,  in  whose, statute  de  Monticolis  Walhi  (then  aliens  to  the 
crown  of  England)  it  i^ ordained  that  "duodeni  legales  hominet  quorum  sex 
"  Walleiet  sex  AngUcrunff  Anglis  et  Wullisjus  dicunto," 
The  statute  28  Edward  III,  cap.  13,  §2,  enacts  :— 

"That  all  manner  of  inquests  and  proofs  which  be  to  be  taken  or  made 
"  oniongst  aliens  and  denizens,  be  they  merchants  or  others,  as  well  before  the 
«'  Mayor  of  the  Staple,  as  before  ony  other  Justices  or  Ministers,  although  the 
"  King  be  party,  the  one-half  of  the  inquests  or  proofs  shall  bo  denizens,  and  the 
f-alienti,  if  so  ninny  nliona  and  forcianeta-be- iu  the  towB-Qg-i 


y«   y-^r^*    Ff^^,^  ■ 
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^  where  .yehinqaeit  or  proof  ii  to  bo  taken,  that  bo  not  {mrtie..  nor  with  tho 
portlc.  in  oontroot-,  ploa.,  or  other  quarrel.,  whereof  «aoh  inquest,  or  prooft 
ouKht  to  be  taken;  and  if  there  bo  not «.  many  alien.,  then  shall  there  be 
^^  put  in  sueh  inquesu  or  proof,  a.  many  alien,  a.  .hall  be  found  in  the  ..mo 
town,  or^plaee.  whieh  bo  not  thereto  partlo.,  ior  with  the  parties,  a.  afore- 
Mid  J  f  jd-  the  remnant  of  deniien.,  whieh  be  good  men,  and  not  .u.picjou.  to 
the  0D«<)Wrty,  nor  to  the  other." 

ITii.  .ft^trtent,  enforeed  by  ttie«faltat«  8  Henry  VI.,  oap.  20.  and  snnoUoned 
by  the  junsprudenee  of  the  Britl.h  Court,  during  upward,  of  four  oenturiei 
formed  part  of  the  body  of  En,li.h  Criminal  Law  intLuced  into  this  eounlr^' 
when  It  wa.  ceded  to  the  arms  of  England  by  the  King  of  Prance,  a.  .cknow 
•  ledged  by  the  Imperial  .tatute  34  George  III,  i^hloh,  in  that  re,»ect,  mu 
merely  declaratory.  "  "     '  "  ■ 

I  now  come  to  enquire  whether  thf.  important  priTilege  hns  been  specially 
and  positively  "  legislated  away."  For  I  deny  that  it  could  be  abrogated  by 
implication.  e    ^«  vjr 

No  man  can  be  deprived  of  any  right  or  privilege  under  any  stotutory  enact- 
ment  by  mere  infcronco,  or  by  any  reamn.  founded  wielj  upon  convenience  or    , 
iDConveniencu.      „  v       »,o  u      | 

Sutute.  .re  to  bo  construed  in  reference  to  the  principles  of  the  Commoo 
l^tw.  or  of  the  Low  in  ezi.teaoe,  at  the  time  of  their  enactment.  * 

For  it  i.  not  to  be  presumed  that  the  Legislature  intended  to  make  any 
innovation  upon  the  common  or  then  exi.tent  law   further  than  tho  Mse  abso-  - 
lutely  required;  and  Judge,  must  not  put  ^pon  \the  provision,  of  a  statute  a 
construction  not  supported  by  the  words.— (See  Di^rri.  on  Statute,  p  703  ) 
All  the  statutory  law  in  existence  in  1860,  respecting  the  wleotiou  and  sum- 
moning of  juror,  in  Lower  Canada,  wa.  embodied  in  the  84th  chapter  of  tho   , 
Kevised  Statutes  of  that  part  of  the  Province;  and  this  chapter  was  wholly    " 
repealed  by  the  27th-28th  Vic,  cap.  41,  the  only  Provincial  .tatute  we  ba^. 
now  to  guide  us  in  this  matter ;  all  reference  to  preceding  statutes  which  hav* 
ceased  to  exist  being  wholly  inopplicable.    «- 

Now,  this  statute,  instead  oConnihiloting  the  privilege  claimed  by  the  prisoner, 
has  expressly  recogniied  its  existence  as  a  part  of  our  law,  by  excepting  ftom 
the  list^of  aliens  disqualified  from  being  jurors  those  wllo  may  be  required  for  a 
jury  rfe  wierf/«<«rc  7iw^Mrt'._(Seo  section  3,  p.  2.)       ^  x^ 

The  section  7,  p.  6,  invoked  by  the  counsel  for  the' Crown  in  support  of  his 
pretensions.  Was  evidently  enacted  in  special  reference  to  the  ordinary  jury  de 
fMdietate  lingua:,  la  between  British  subject.,  «  denisens,"  skilled  in  the 
*-oglish  and  French  languages,  and  cannot  be  copstrued  so  as  to  hamper  the 
Courts  in  any.  order  they  may  make  to  give  effect  to  an  important  privilege 
sMured  to  aliens  accused  Jbefore  them.  Where  the  law  confers  a  right,  Courts 
of  Justice  should  provide  means  to  secure  it.  * 

^  This  privilege  has  never  beeii  refused  in  any  of  our  Courts.  Theonlylasel 
find  reported  as  having  occurred  in  this  district,  was  "Regina  vs.  Miller  "  8 
^"""^""Hn  Tnrint  p  "Hft   ^\ ^i    llinTin  H '     " 
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But  in  Quobo3,  wh«ro  there  it,  during  tha  Moion  of  nifigation,  »  grwtof 
otUui'iicv,  tlHin  in  lliia  city,  of  ■licna  uiukiilml  in  tho  Kngliih  and  Frunoli  Ian- 
guaguf,  ihu  iMuiiig  uCkuoIi  a  venire,  u  now  pmyed  for,  in  »  matter  of  not  unfre- 
<|ucnt  octuirruiicu. 

Tliu  Court,  tlicruforf,  huvin^  Ruon  tlio  affidavit  and  ocrtiflo'itca  produced  Ibflr*- 
with,  doth  grunt  tliu  motion  of  tlio  prinonor,  t'loept  in  no  fur  aa  thu  lolootioD  of 
■ii  jurori  Mpcaliing  the  Kngliiih  language  iaconocraed  ;  and  doth  therefore  order 
that »  writ  itf.votiire/aciiu  ml  triandum  do  iflsuo  to  aummon  thirtyuix  aiienn 
»peui(ing  ttio  Ucruian  lungungo,  if  no  nilny  can  bo  found  in  this  district ;  find  if 
not,  all  auoli  wlio  may  bo  found  therein,  from  whom  ahall  be  selected  nix  good 
men,  and  true,  to  try' tlio  iiwuc  in  this  oauao  (in  ho  fur  as  tho  said  Frederiolc 
Vonhoff  is  cuncorned,)  with  mIx  of  the  jurors  already  summoned;  the  said  writ 
of  Vi'tiire  facint  to  bo  returnable  into  this  Court  on  Tliuraday,  tho  fourth 
instunt,  ut  ten  of  tho  cloolc  in  the  forenoon. 

After  liaving  reiid  thin  judgment,  Mr.  Justice' Drummond  said,  in  substance, 
thot  although  ho  was  disposed  to  grant  tho  prisoner's  motion  m  limine,  he  did 
not  regret  that  it  had  been  opposed  by  tho  oounsel  for  the  Crown,  beoaute  the  dis- 
cussion had  given  him  an  opportunity  of  pohting  out  the  origin  |nd  long  obaer- 
vaAse  of  tt  rule  of  law  whioh  spoke  so  highly  of  the  liberality  of  Knglish  legislators 
in  the  olden  timec,  when  prejudices  against  foreigners  existed  to  an  extent 
almost  inorfldiblo  in  these  days  of  uniTcrsal  interoourso  amongst  nations ;  and  also, 
in  a  more  praotioal  point  of  view,  because  it  enabled*  him  to  lay  down  a  prece- 
•dent,  whioh,  being  io  acoordanca  with  the  oourto  adopted  in  Quebec  for  giving 
effect  to  this  privilege,  he  hoped  would  be  followed  in  future,  as  well  hero  as  in 
the  other  Judicial  Di^trieta  of  Lower  Canada. 

The  number  of  jurors  to  be  summoned  is  to  bo  determined  by  Ihe  discretion 
of  tho  Court  in  this  country,  aa  well  as  in  England,  where  the  words  used  in  th^ 
Imperial  statute  6  Geo.  IV.  cap.  30,  sec.  47,  are  "  a  oompetent  number."  In 
tho  case  of  Regtna  v».  Miller,  above  cited,  the  number  of  jurors  summoned  was 
only  twelve.  That  number  would  be  sufficient  in  ordinary  oasep.  But,  if  the 
accused  should  have  an  interest  to  postpone  his  trial,  ho  mfght  direot  his-chal- 
ienges  against  all  the  aliens ;  then  he  woold^be^ntitled  to  pbtaia-a  furthej[  <lelay 
for  tho  summons  of  another  jury  de  medihate,  and  thus  he,  mn^ht  postpone  his 
4rial  fVom  term  io  term  ad  injinitum.  Twenty-four  wbuld  be  subject,  in  a  less 
degree,  to  the  same  objection.  The  Queboo''praotioe  6f  summoning  thi«ty-six 
aliens  appears  to  be  expedient,  wise, — open  .to  no  objectioir;  iiid  its 
adoption  in  this  case,  subject  to  the  power  invested  in  the  Sheriff  of  sum- 
moning a  smaller  number^  if  so  inany  cannot  be  found  within  the  jurisdiction, 
would,  Hu  Honour  trusted,  tend  to  establish'^  a  uniform  and  permanent  praotige 
in  all  the  Courts  of  Lower  Canada  with  reference  to  this  important  matter. 

The  prisoner  was  found  gtulty,  and  senteneed  acoording  to  law. 
V    T.  K.  Ragntay,  proeeoutinelbr  the  Crown. 

^ou^Aton,  of  counsel  for  Vonjtoff. 

<P.B.l..)  1        ,     ". 
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£«  pMri.i*«r  -' Vi^taire  4  an  dmit  J'gWfrt  <*e  totta  \n  trbrM  ei  Ixiiii  <l.i  If  auin  Fiiiaio  anul*- 

Coai^«*r.uu     meni,  <|ui  ««  truuvrnk  duiiii  I  <^n/ir4Mt  <Nmiiuuni*iUfliit  appfM  I't  j^Ui^rfithpU 

Aaioiaw       "  lurvaiit  Iw  ninunRilim  <l«tpui«  \*m  t«rrei  aldavaiit  «t  «noiann;i<ni«)l|{l#*V{uiiiiM  |ilr 

'  «4fi«.  "  A->u  Mi(>ur  f#f«bvr«  d«  Sieur  d«  Caurval,  4  allof  d  la  MiKnauri«  T*H«Hatidit>ra 

"  aliat  liflbuHMn<ii4rt,  l«  >^f  boi«  eonniatont  en  pliincv,  tfrabiM  et  outrtja  boia* 

>'  Ibrmant  I«n  aunrtrlM,  u'«#i^dira :  aavuir,  dana  ootto  portio  do  la  ditu  Ilai6rtdt 

"  boia  apparUtnant  tl  la  DeniandurMwn,  Itquello  paAiu  tmt  ooninio  »ult :  ootia 

'*  partiu  d«)  la  diio  aai^nnuria  qui  m  tntuvo  de  fVoiit  i  prendre  d'un  cCM  nu  nord- 

" lat  ik  It  p»rt  de  U  dilo  attiiftiourio  du  Hieur  Louia  Manasau  \  allor  nboiUir  au 

"  aud  oucat  d  la  diiu  kuiKiiuUiM  Labunaandi^rf,  la  dit«  p«)rtion  da  llMi^ro  do  boia 

"'ac  IruiiTaiit  liorntV  pir  dtivtint  pir  Mono  (iouiii  ct  autrca,  ot  on  proPoiidour  par£ 

•'  lu  Jitto  St.  I'iukiu  i  "  ok  *|uu  dupuia  plua  do  quaraulo  ana,  loa  aeij^nnura,  <j|^^. 

>*  dilo  M:ij|(n«urio  do  lu  Bnio  (roprtSaontda  par  la  dflmani(preNa«,  (funnt  ifj^n 

>*  dtf  la  dite  Ici^neurie  au«-d<forit6)  out  toujoura  6\A  propriutoirua  ot«p 

"do  la  dito  lini^t-f  de  boit.  '  •  ^ 

"  Conaid<iraat :  quo  par  Taole  do  trananotion  du  douiu  AoAt  mil  huit  coot 
**  Tingt  quatro  atta-nientioi\n^  dovaiit  Lublano  ft  ooDfrdre,  Notalr««,  fait  on  vertu 
"  doN  doux  aotea  du  cidovant  Parleutent  I'rctvinolal  du  Hna-CaDuda  pliiN  Imut 
"  oitoa  (ot  loquol  aote  do  tranaaction,  eat  d«<olar4  par  lo  pr<^Mcnt  jugotuonr,  Idgalc 
"  mont  fait,  Talido,  ot  obligatoiro  ilk  touto  fin  quo  do  droit,)  il-  o  iti  ooir'autrea 
"  ohoKca  confonu  et  ntipuld  quji  lea  dita  aeigncura  iWnonia  ot  qunlltu.i,  dont  la 
*' ilcmanderoHao  tUait  I'un  d'eux,  dtant  alora  repr48<in(utf  pur  aon  Tutour,  aoroacr- 
"  vuiunt  tr<)s  exprcac^ment  t<)ll|t!*>a  boia  et  arbrea  de  hauto  Tutaio,  aeulomont  dana 
"  ta  dite  Uei^re  de  In)it,m0r^t  le  terrain  ou  Fonda  oH  au  trouvont  lo  dit  boia  ct 
•'  arbroa  n''«ory«a,  ir/tjxtrttfiKln^^ii  la  dilo  oommuno  otquo  par  ioolle  atipulatioa 
'*  It  oonventivn  la  <lonmndor«aio  et  mm  oo  propriotaircM,  u'ont  fuitque  so  rvsorvor 
"  uii  druit  d^jjt  oxiatuiit,  taiidia  que  lea  ooiuiuuniatee  repruuntua  par  loa  dct'on- 
"  dvurii,  n'ont  vraiiuent  ucquik  qu'uu  droit  noureau,  qu'lln  ne  pouodaiont  paa  au- 
"  paravant ; 

"Considdrant  qUO'par  rnotu  d'dclmngo  du  Tiu;^c-quatrc  Douotnbro  mil  huit 
"  cent  tronto-neuf,  la  demauderoaae,  oat  aux  droits  do  sea  ci-dcvunt  co-propriu- 
""  toirea. 

"  Cdnaiddrant  enfin,  que  lea  d^fcndeura,  l^it-noma  ct^quulitus,  OODDaissoDt  bien 

"  tout  oe  que  deaaua  ont  aaqa'  auoun  droit  9ueloaMiLji||y8  jur  voio  do  fait 

"dopuia  le  dix  Ddoembro  ■|^„huit  cent  cinqunnt^Rj^HHlBt  Mors  aj^gk 

"  buchu  et  fait  buobec,  danala  dite  liiiire  de  &o(JH|flPH^propri<5tflRn 

,         "la  poaaesaion  de  la  demanderoaiie  oommc  auadit^^^uantitd  d'arbros  et  do 

>.        "  boia  do  hauto  futaie,  qu'ila  obt  enlev^  et  fait  enlevor  et  oonverti  d  lour  uaage 

'  "  au  dom^ago  de  la  demaoderease  de  la  Bonume  de  cinq  livrea  du  coura  ootnol 

J'  que  lea  dofendeurs  aont  condamo^  u  payer  a  la  domundcrcsae  ainai  que  toua 

;^%JM  ^>.et  depemi  de  la  dite  aotiop." 

nanta  i&  their  faotum  atated  their  case  in  aubstance  oa  follows : 
^meSl  ^'  ^^^^^f  lo  vaHdit($  du  jugement  dont  est  appel,  it  fuat  > 
T  et  D^^PB|'*oublier  que  la  dcmandereaso  a  elle-mCmo  all^gud,  dans  le 
I*  paragcaphe  de  ea  d<5olaration  :  "jmc  la  lieieredebois  (dont  il^t  queatioa 
en  ja  cause)  le  trouvail  anciennement  dan$  la  commune  de  la  dite  Psreinede  la 
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Id.-       f?  r;  ''''•""""^-•"-  «"-«"•«  •"  «•  -'-and,  ;    ,„pp„.hlo„  I 
|JJjjg«a.a«,  do  contwdK  d«n.,.  r^^^^  x 

T*j<n.l  en  «,a„.i„„„t  cctf  o«u-«,  nob,  ronton,  aroc  lo  ftli  ,or,«te  (fl au'.dmi. 

quo  1  «o.o  d«  trnnm.ot.o„  du  12  AoOt  1.824,  .ur  Hue!  I.  derawd^ii  m  fond. 
m!r  '  "   '•'",  T  7  '^'•«»«'»»«^  'Vdic-  qui  pr^U,„d..e„t  r,pr,i^n^r  wl. 

fi  ir    !;  "  iSii'/  ""'i'''  ""'  '""""^  P»>ti«  do-  b<H.  d,  U  diu,  oo.»une. 
wl.lrr.';        V*"  "«•?«'"»♦"«"»  ^cn  fondle,  il  o.t  Evident  qu'U.  no  ,h>u- 

rioure,  et  quo  ccito  Miitenoe  doit  dtre  Inflrmie     . 

Doulofrlt""  '■r>"''"'7i'«'  "  ^/''^^-'  «»  Syndic.  "^av«lonC,3fello™,„t  le 
pouvoir  do  oon«.ritir  un  tol  droit  d'aia^e  dtm  I.  oonimunc.  , 

Mais  ay.nt  do  proc<$der  ultrfrfamjement,  ilierait  utile  de  notor  bridtLanti 
oer^inafaha  qui  ro«orte„t  du  do«i:^e  ootteftau*,  aioal  q«e  oert^rpffl  ^ 
do  droit  quia-appliquontAI.  pr6«nto  di«,u«rion.  t  4«i~«^pSwC 
«utoru6.cit6eaoi-.prt.p.rloa-ppel«„f,aa*oir:  •PP««f^»,*«  M 

r  Que  la  domandoroaao  admct  d.n.  an  declaration  que  l^lhUrede  boim^ 

au  1^2  Aoat  1824  qu'elle  a  oesD^  d'ed  faire  partie ;   . 

AaTa^*"""  T'  '/'  °°"'™''  '^*  ooiMSOwioh  produita  par  la  demandoreaae  et  par  li. 
(KSrondoum,  le  drou  r/rcommuoe  ooucdd^  aux  eeoaitairos,  r«v«it  M  moyennDn* 
une  rtdfvance  annuelley       '  ■      .         ■  ■     ■  * 

ce,^«?"l»'ll  ''"p  '^  """^''-^Oor-qii^l  nW  paa  limits  par  le  coatrat'd.  ^n- 
CMwort ,  «t  il  Be  I  est  pa),  dans  lea  conirata  produits,  ^  d'ailleura  la  demande- 
nm  n  a  prodmt  aueun  fitre  do  oonooasion  ddmontrunt  qua  oe  droit  flit  limit^i) 
aonneau  oensilairo  droit  tipn-soulomehl  dans  leapaturagcs  etherbage.de  la  oom- 
mune,  mai»ftami  dins  lot  bots  de  la  oomn^nne  ; 

40  Que  ]m  oommuoea  noiwu^aient  pn.  ali<5ner  en  auoune  fu^on,  ni  translRcr 
Jeara  droits  wins  un*  ^rmisafon  du  Roi  et  an  d^oret  de  justice. 

Apr4..«voi|.  ainai  pps^  oea  fafta  et  oea  priocjpea,  nous  allOna  maintenant  exa- 
miner la  question :  "  ai  lea  Syndioa  do  la  oommune  de  Ift'Baio,  nvaient  le  pouvoir 
de  r^aerver  on  favour  des  Smmnn  de  la  Bui^,  lea  arbrei  et  hoi,  di  haute /w     ' 
comme  la  demandercaae  pretend  qu'ila  I'rtnt  fiii 
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'fS*  P}*«Wr'»*     .-1*"^  I'ttcte  indorporaat  la  coniniuno  de  la  Bale  (2.  Oeor.  4.  chart.  l6>  la  Cor- 
Cwwine/iwlaPOWtioft  est  of,^bIio*'7^i?;'/e  reglniient  tie  In  Commune,"  ct  les  pouvoirs  des 

Antoiiis      S^fpaics  sont'restreint^^  la  charge  !i  eux  ooinmiHo do  plus  lu  corporation  a 

tfjzenu  w  v<f*^  P^'^'^o''"  de' constater  et  deterniinor  Ics  boraos  ot  liiuitcs  conTcaabloa,  et  de 

poursuivre  ceuz  qui  auraiont  eiupi^td  sur  )a  commaae. 

V     |»ar  un  autre  statut  (4  Geor.  4.  ohap.  26,  Pri^aiub.  et  16ro  Sec)  la  corporation 

est  autoVis^e "h  ^ransiger,  oontracter,  traitor  et  concluro  auz  termes  et 

(^  conditions  |ont  lea  parties  intoressees  conviendront^ntre  elles,  aveo  toutes  per- 

.     ^  "  sonnes  qui  ^ront  proprietaires  ou  Seigneurs  d'auoune  terre  ou  terres  touohant 

"ou  aToisinanI  la  dite  commune,  ou  empidtant  sur  icelle,  auz  fins  de  terminer 

"  toutes  disputes  conoernant  leurs  limitos  respectives  sur  la  dite  commune,  efr^ 

. .,  "  regler  les  limites  de  la  dite  commune,  et  de  confirmer  si  besoin  est,  tout  empie- 

"  tement  qui  pourra  avoir  ote  fait  de  bonne  foi  suf  la  dito  commune  par  quelqae 

_      '*  porsohne  ou  personnes  que  ce  soit." 

Ainei  par  les  termes  mSmea  de  se'Statut,  il  est  Evident  que  la  corporation  ou 
^  IcA"  President  etSjrndiqs"  n'dtaient  autoris^s  qu'^proc^der  Aorbornage  territo- 

rial de  la  commune,  avec  les  proprietaires  (soit  roturiers,  soit'  seigneurs),  "  cei 
deriiSersitant  h»  seigneurs  de  "la  seigneurie  deLa  Bussandiere  qui  est  contigue 
,  .  d  ttcommune  de  la.Baie"  de  tcrrcs  avoisinant  la  commune :  les  mots  termes  et 
c(»« Won*  qui  se  trouvenk  dans  le  stattft  doivent  s'interprCter  «M6/ec/d  »ia<crj(2 
c'est-d-dirCj;  ooncernant  le  bornage  territorial  aveo  des  proprietaires  de  terres  voi- 
,  sines  i  ainsi  que  le  mot  empiitement,  qui  ^videmment  no  peut  signifier  qu'un 

empUtement  territorial.  •         ^ 

Or  il  n'est  aucunement  etabli,  et  dans  I'acte  do  transaction  du  1 2  Aodt  1824, 
les  seigneurs  de  la  Baie  ne  pretendent  pas  qu'ils  ont  des  terres  avoisinant  la 
commune ;  mais  au  contraire.  Ton  voit  que  la  commune  doit  etro  borne  par  des 
t  terres  concedees  appartenant  4  des  proprietaires  roturiers,  parle  Lac  St.  Pierreet 
^  par  la  ligne  de  la  seigneurie  de  La  Hussaudi^re.     Les  seigneurs  de  la 'Baie  nc 
.    comparaissent  d,  cette  transaction  que  pour  stipuler  en  leur  favour  une  riserve  des 
'C-  arbres  et  hois  de  haute  futaie  qui  se  trouvaient  sur  lo  territoire  do  la  commune. 
Evidemment  une  (rjnsaiction  de  cette  nature  n'^tatt  pascelleque  lestatutavait 
en  vue  ct  (ju'il  avait  permise  auz  Syndics  de  la  commune.     De  plus  le  statut 
n'autorisart  les.Syndics  4  confirmer  qu'uii  empi^tement  qui  aurait  pu  6tre  fait 
de6onne/ot.     Les  seigneurs  de  la  Baie  ne  pouvaient  pas  gtre  lors  de  la  transac- 
tion, et  n'ont  jamais  ptl  6tre  f  osscfseurs  de  bonne  foi  de  la  lisidre  de  bois,  qu'ils 
allegucnt  euz-incmes  dans  |a  declaration  s'Stre  trouvde  aneiennement  dans  la 
commune,  et  qu'ils  disent  n'avoir  cesse  d'enufaire  partie  qu'en.  vertu  de  la  dite 
transaction.     lis  n'auraientpumSnie,  par  aucun  laps  detemps,pre8crirecontre  les 
communistes,  leurs  censitaires,  et  qui  lenr  pajaient  une  redevanoe  annuelle,aucune 
partie  du  territoire  de  la  dite  commune.     Une  telle  prescription  de  la  part  du 
*'          -seigneur  etait  prohib^  par  les  lois-  frsngaises  qui  regissaient  les  droits  entrc  sei- 
gneur et  vAssal.    £b  mSme  n'jr  eut-il  aucuncs  lois  spdciales  &oet  egard,  que    r 
d'aprds  les  principes  gen^rauz  dy  droit,  il  ne  le  pourrait  pas  non  plus;  car  il 
faudrait  dire  qu'il  aurait  droit  de  rcovoir  la  redevanoe  etablie  en  sa  faveur  pour 
perniettre  la  jouissance  d'uii  terrain  dont  il  jouirait  lui-mSme.     ^ 
En  consequence  les  appelanfs  maintiennent  humfelement  que  les  Syndics  n'e- , 
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oiijer  ancuD  (to™  ou  rf.,„„  J..  1,      j  I      """"■  '"  "«lgn«"t  ne  poamit  p., 
«««,„,.  *     "  '*"'"  ''"'  >""  '' J"  "»»'"»«.  1«  W  le  l.i  probiban.  I,. 

appeltfe  Baie  du  Pebvre.  M  I  ^"'"""^  cotntnundmont 

•w^.nd.eZr:.tie::ir.r'''''""'''-^^^^^^^^      " 

" i'»droi.  «,»„..  i„.  ."J,:  1  ,'r 'T  r*""""  i»' » '™'«'<>".  a™,  ■ 
"  1- '«'-«,  sic,..  7  '^.^'°,x''*.'°'''»"™'">»»"<»i'6d.p„is 

"  quart  d.  h  dh.  r2„"Spil'r;«  "1' '"'" '"™"'" ''•"' l« 

jeu«  qu.  doit  6tre  nppl.qude  rigoureusement  dans  le  cas  actuel.  - 
^«,»^„cerpretaUoa  des  ter.„es  qui  1.  eonstituo^,  iStSpluiot  <;;;iL„S: 
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Lm  Pr«(td<<ri       4°.  Puree  que,  duns  le  doute,  il  f'uut  prt^suiiier  pour  lu  liberation,  c'est-^-diro 
Conmune di-  it oontrc  lu  acrvitude. 

Antoiuo  ^1  ^"ut  done  dire,  en  supposunt  toujours  quo  cetto  rinerve  auryiit  pii  6tro  Bti- 

.  z.oze«u%t\!i.  pul<$o  16galcmeDt,  oeque  lea  appelants  ddnient)  il  faut  dire  que  cette  riserv^ 

n'italt  <\ae  mobifiire ;  qu'elle  ne  s'^tendait  qu'auz  arbre$  ot  boU,  abstraetion 

■  I  faite  du  sol  qui  devait  continuer  &  appartenir  ^  la  oommune;  et  que  de  fait  ellc 

dtait  liniit^e  au  droit  d'eolever  ces  arbres,  pour  eu  jouir  comme  boa  semblerait 

ti  la  demanderesse. 

\  Les  appelanta  oroyc^  devoir  ici  inoidemment  supplier  cette  oour  d'appliquer 

\    ,  cetto  interprdtatioQ  don  I'ezamen  de  la  preuve  faite  en  cette  cause,  afin  de  oor- 

\  riger  I'erreur  dans  laquelle  est  tomb^e  la  oottr  inf«$rieuru  ;  o'eat-i-dire :  que  la  Cour 

Infdrieure,  malgr^,  que  par  la  preuve  il  pardt  que  les  arbres  coupes  etaient  d'une  au ' 

tre  est>^ce  (des  frenes)  que  oeuz  reserves,  crut  devoir  acoorder  des  dommages  pour 

leur  enI6vement,  sous  le  pr^tezte  que  ces  frfines  pouffait  6tte  utiles  a  rezeroioe 

,  du  droit  d'usage  de  la  demanderesse  ;  et  malgr4  ^u'il  ne  (dt  pas  ^tabli  que  les 

'\  arbrcii  (foup^s  eziataient  lore  de  la  transaotion.  .^ 

^  Mui-,avant  de  clore,  les  appelants  oroyent  devoir,  sans  cntrerdan»  des  d^tdl 

A     faire  fjitdques  remarques  gdn^rales  sur  la  preuve  qui  ^eziste  dans  le 
\.  cette  C.I  use,  et  qui  pourraient  Stre  utiles  dans  l^ppr^iation  k  faire  de  cette^^j^fe. 
^        Si  les  appelants  ont  rdussi  &  d^montrer  que  I'acte  de  ttansaotion  du  ll  Aout 
\  1824  est  nul  et  ill<$gal,  il  doit  s'en  suivre  qaetoute  possession  de  la  liaiere  de  bois, 
qu'aurait  pu  prouver  la  demanderesse,  ne  serait  qu'une  usurpation  qua  \ee  lois 
probibent,  et  qu'une  oour  de  Justice  ne  saurait  sanctioniier. 
\  Mais  si  cette  cour  d^clarait  que  cette  transaction  est  Idgale  et  yalide,  il  fau- 
d^it  toujoura  dire :  que  k  reserve  n'^tant  que  des  arbres  et  bois  de  haute  futaiei 
purement  et  simplement,  et  abstraction  faite  dn  sol,  n'est  qu'une  reserve  mobiliere. 
,   ,  £ti  ainsi  la  preuve  qu'aurait   pu.  tenter  de  faire   la  demanderesse  d'un  droit 

d'utage  d'arbrea  tenant  au  sol  et  debout,  serait  celle  de  I'ezercice  d'un  droit  r^l, 
d'ube  espdce  de  servitude;  preuve  qui  ne  saurait ' lui  §tre  pcrmise,  oar  elle  ten 
drai^  4  oontredire  le  titre  m^me  que  la  demanderesse  invoque.  De  plus  la  de 
manderesse  ne  saurait  pr^tendre  qu'elle  a  pu  amplier  son  titre,  paroe  que:  1° 
e'agiisant  d'une  servitude,  elle  ne  peut  Stre  acquise  sans  titre,  pas  m£me  par 
.  prescription ;  or  pour  pouvoir  ^tendre  et  amplier  son  titre,  il  faut  que  oe  soit 
dans  <)n  cus  que  la  prescription  acquisitive  est  permise;  2"  parce  que  mSme  si 
Ton  voulait  pr^tendre  que  la  prescription  est  permise  dans  le  cas-  aotnel,  la  de- 
manctbressc  ne  pourrait  invoquer  celle  de  40  ans,  seule  prescription  qu'elle  pour- 
rait  opboser  auz  d^fendeurs;  vu  que  ce  laps  dc  temps  n'^tait  pas  ezpir4  Ibrs  de 
I'instit^ioo  de  cette  action,  en  remontant  au  12  Ao&t  1821,  date  de  la  transao 
tion. 


AR  LES  APPELANTS  A  L'ipPOI  DES  PROPOSITIONS 

SUIVANTES :  ■ 

V.  Que  lorsque  la  concession  du  droit  de  commune  est  k  titre  onirevx  et 
moyennant  redeuance  annuelle,  le  seigneur  ne  peut  avoir  aacna  droit  k  une  r4aer- 
ve  ou  triage  des  bois  de  la  oommuae.  -    , 

DxcTioNNAiBE  DES  Eaux  bt  Fobets,  par  Chailland,  vol.  1,  p^ge  150. 
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Antoine 

v». 

Lozctu  et  vir. 


"  Lea  arbres  dpawqai  ae  trouvootBur  les  communes  appartiennent  A  la  com- ot'^ySfw tt 
"munauto  et  non  au  gkigneur."     II  cite  un  arrfit  do  1738,  qui  oondamna  le  ^TJ?!*'"' 

"*"' Pouf  "Toir  Atit  nfjattrt;  oommo  seigneur,  8  a  9  ttrbres  aur  lea  oom- 

munea  do  St.  Etienne  de  Montluc. 

U  dtt  enoore  H  la  mfiip  page  150. 

"  Loraque  les  communes  sent  de  la  concession  gratuite  dea  seigneurs,  sans 

charges,  redovances,  etc.,  lo  tiers  en  pent  etre  distrait  et  separ6  a  leur  profit 

s'ils  le  demandent  et  ^jiei  les  deut  autres  tiers  suffisent  pour  la  commune 

sinon  le  partage  n'a J^ :  ct  ulors  los  seigneurs  n'ont  droit  dusage  que  comme 
premiers  habitants."*^     \f      ^/\ 

Et  il  ojoute  11  la  p!igot|l5l :  \         /    •    *  - 

^^  "  La  concession  ne  peul  otre  reputee  gratuito  de  la  part  des  seigneurs,  si  les 
^'habitants  ne  sont  exempts  de  toutes  charges  et  rcdevanocs;  et  a'ils  payent 

"  quelque  chose  en  argent lu  concession  doit  passer  pout  on^reuse,  quoique 

"  les  habitants  n'en  rapportent  point  le  titrc......" 

La  m@me  chose  est  repdtde  par  Livonniore,  Traitd  dea  Fiefa,  page  636 ;  et 
aussi  par  Pr^minviUe,  Pratique  des  Terriers,  vol.  2,  pagea  328  et  auivantes,  et 
345,  del'Editionde  1763. 

Voir  aussi  Proudhon,  Trait6  de  TUsufruit,  vol.  8,  No.  775. 

"  L'utilit^  de  oette  jouissance  consiste  dans  la  nourriture  des  bestiaux  envoyes 
"  au  paturage  sur  les  communaux,  et  dans  le  produit  des  bois " 

No.  776.  "  Ce  droit  de  jouissance  est  bien  certainemcnt  un  droit  de  servitude 
"  puisqu'il  a'exeroe  aur  la  propriete  d'autrui." 

No.  777,  A  la  fiadel'avant  dernier  ali^na,  il  ajoute  :  "C'est  ce  qui  a  fait  dire 
^'  a  un  savant  magistrat,  que  les  habitans  ont  sur  leurs  communes,  a  quelques 
^'  modifioationa  prds,  tout  les  droits  que  donne  la  propriete."  fit  il  cite  Henrion 
de  Pansey. 

2o.  Qu'iletait  defendu  au  seigneur  d'exerceraucunerrf«ero«de  bois,  orxtnige 
lorsque  la  concession  du  droit  de  commune  dtait  A  titre  onereux. 

Chailland,  Livonniere,  Fr^minville,  locia  citatis. 

3o.  Que  les  communes  ne  pouvaient  pas  alienor  en  aucune  fajon  qu-tfanaiger 
leur^  droits,  tani  une permitsion  du  Rui  etun  dfcret  de  justice. 

Merlin:  Quest,  de  Droit,  verbo  "Fait  du  Souverain,"  Ed.  Quarto,  page 
126,  3dmecolonne,  26me  alidna,  et  pages  127,  128,  1291 

4o.  Que  le  seigneur  qui  recevaitredevanoe  ne  pouvait  prescrire  centre  le  com- 
muniste. 

Troplong,  Proacription,  No.  534,  ler  et  3dme  ali^na,  oii  il  cite  Dunod  et  d'au- 
trea  auteurs  de  I'ancien  droit.  1 

II  OTitique,il  eat  vrai,  I'argumcnt  de  J^unod,  maia  il  en  vientA  la  m6me  conclu- 
sion, daifa  le  3dme  ali^na,  quanta  la  non-prescription  du  drpit  cPusage. 

5o.  Reserve  de^^is,  abstraction  faite  du  aol,  est  mofttViere.  ,        ' 

Proudhon,  Traittf  du^  Domaine  de  Propritft^,  No.  96  in  fine,  oil  il  dit  : 

"Mais  loraqu'il  n'est  qiteation  que  dea  bois,  abstraction  faite  du  sol,  alors  lis 
"n'ont^plua  que  la  nature  de  uiertbles."  .       ^ 

Et  au  No.  97,  il  applique  la  m6me  T^le  a  la  vente  d'une  coupe  de  bois. 

6o.  Prescription  de  40  ana  centre  les  communes. 
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Potliier,  Prescrip.  No.  191.     Troplong,  No.  184,  G^inp  ali<^n 

6o.  Arbres  de  hnute-futaic.  .   . 

^roudhon,  Usufruit,  vol.  3,  No.  1162.  . 

The  rcspondcntM  Rubmittciil  Jheir  pretensions  in  their  fnctum  as  follows  : 

II  ne  8'ugit  pns  ici  du  triage  <jui  est  "  le  droit  du  seigneur  do  reprcndre  lo  tiers 
de  oe  qu'il  a  donne "  •  v  ' 

Dulloz,  Jurisp :  Genie,  vo.  Communes  p.  94.  ' 

II  no  s'agit  pas  non  plus  du   Cuntonnement  dont    •'  I'opiSration,"   suivaot 
""Henrion  de  Pansey,  Bicns  Couun;    "  consiste  a   convertir  un   droit  d'usoge 
"  Bur  UD  Canton  dont  I'etendue  ezci^de  les  besoina  de  Tusager  en  un  droit  de  pro- 
"  pridte  sur  unc  partie  de  ce 'Canton  proportionn^  &  eta  memeH  bcsoins." 

Frerainville3  vol.  Pratique  des  Terriers  p.  277.  Question  10.  Ed  :   1782. 

1  vol.  Bost,  org:  des  corps  mun :  p.  35. 

"  Afant  I'abolition  des  droits  feodaux,"  dit  Bosti  org.  des  corps  man  :  p.  26; 
"  les  biens  vactints,  l(^sdesh6reDceB......«ppaTtenaiei|itau  seigneur  hautjusticier." 

"  II  dtait  encore  de  principe^  cctte  dpoque,  qu'jl  ne  pouvait  y  avoir  de  terre 
"  lafis  seigneur,  et  en  const^qucnc^,  que  los  iterrcs  mines  et  vogues,  Bur  lesquel- 
"  les  des  particuliers  ou  des  communes  ne  poi^rraie^t  justifior  d'un  droit  acquis,' 
"  appartcnaient  de  droit  aux  8cigDCurs.da|^s  Ic  tcr'ritoire  dc-equeis  dies  Be  trou- 
"•^aient."  "^  .    .,/  ' 

Les  communes  n'ont  6i&  dc-clardes  prdpriAtaires  que  par  la  loi  du  28  Aoftt  1792. 

Cette  riinUgrntion  perniise  aux  communes  a  e(6  la  cause  d'un  nombre  consi- 
derable do  procoB  dcvant  les  tribunaux  en  France. 

Vide,  Dulloz,  Jurjsp.  Genie,  vo.  Communes. 

Ce  fut  unc  loi  politique  comportant  une  reaction  contre  lei?  seigneurs  et  elte 
inaugura  le  syst^mc  communal  et  municipal  do  la  France ;  bien  diflfdren^  dls 
celui  qui  existe  en  Bas  Canada. 

"  M.  de  Fr^minviile"  dit  Chailland,  Diet:  ^es  eaux  ct  foret?,  vol.  1,  p.  150, 
vo.  communes,  "  dans  sa  pratique  universellc  des  droits  seigneuriaux,  remarque 
"  que  toutcs  les  ordouBancos  ont  tendu  k  fuvoriser  les  communautes  parce  qullfi)- 
"  les  seules  portent  les  charges  publiques  et  que  si  od  leur  otc  leurs  oommanet, 
"  elles  ne  seront  plus  eu  6tat  d'y  suffire" 

Comme  les  forets,  les  arbres  etles  bois  de  h.tute-futaie  avaient  toujours  appar- 
tenu  aux  seigneurs;  cette  loi  de  1792  qui  a  cu  pour  efife't  de  riintigrer  lea  com- 
munes dans  leurs  propri^tes  primitives  qu'an  France  les  seigneurs  avaient  usnr- 
p^es,  n'a  pas  depouille  les  seigneurs  de  leurs  forets,  arbres  et  bois  de  haute-futaie. 
'  II  fut  d^cid^  qu'une  transaction  ancienne  au  sujet  d'un  bois  declare  litigieux 
entre  one  commune  et  son  seigneur  etait  valable,  et  de  plus  la  commune  devait 
justifier,  qu'avant  la  transaction  la  propri^t^  lui  appartenait  en  entier. 

Vide,  Dalloz,  Jurisp.  Genie,  vo.  Communes,  3ome  section,  p.  25,  57  et  58. 
Arret  Damas  et  l§te.  Maure.     Merlin  Quest,  vo.  usage;  sur  cet  arret,  parg. 
2,  pretend  que  le  seigneur  pouvait  et  devait  meme  se  fonder  sur  Sa  possession. 
Le  seigneur  pent  6tre  propri^tairo  i'ane/utaie  dans  la  commune. 
Dalloz,  Jurisp.  Genie,  p.  60. 
Merlin,  Quest,  vo.  Communaux,  parg.  7. 
Vide  I'arret  de  la  Commune  de  Bouro^ne. 
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•   Quantflux  bois  appnrtonnnt  aux  seigneurs. 
Dallos,  Juiisp.  Gonlo.  p.  81. 

La  rcconnnissanoo  du  seigneur  niB  donnc  pus  \  la  coiiJmune  plus  do  droit  jqu'ol 
n'on  avait  auparavunt. 
Dalloi,  Jurisp.  Genie,  p.  52  et  63.      ' 
Merlin,  Quest,  vo.  Communaux,  section  lore. 
Le  mfinio,  vo.  Cantonnement. 

II  fnllait  sous  I'empiro  des  lois  frangaisos,  que  les  communes  justifiassent  qu'el- 
los  ^taient^ro/)nV/rtiVe«  de$  bolt  dana  les  communes.  '^ 

Dalloz,  Jurisp.  Genie,  vo.  CommunoH,  p.  53.  Arrflt  de  la  cdmmune  de  la 
Chassaigne,  p.  54. 

«"  Et  il  est  etrunge  do  soutonir  qu'il  y  a  presomptioo  quo  la  commune  est  proi 
"  pri^taire  de  tons  Ics  bois  sihiis  dnns  son  enclave ;  k  moins  d'uh  titre  de  Xm  part 
"  du  seigneur." 
Dallps,  Jurisp.  Gonle.  p.'60. 
Arrfit  do  la  Commune  de  Mesnil-Latour. 
Merlin,  Qq^st.  Communaux,  parg.  7.        '^ 
ArrSt  quant  &  la  Commune  di)  Vaux. 
Dallozj  Jurisp.  Genlc.  p.' 76. 

Preudbon  qui  a  dorit  sous  le  nouveau  regime  communal  de  la  France  dans  son 
traits  de  I'usufruit,  8e  vol.  p.  73,  No.  3434,  dit: 

"  II  r^sulte  de  tout  cela  que  les  habitants  des  communes  peuvent,  sans  com- 
"  mettre  aucun  d61it  ni  so  rcndre  passibles  d'atdendes,  amasser  et  emporter  lea 
"  bois  sees  et  gisants  par  terre  qu'ils  peuvent  trouver  dans  les /orl<»  de  leur  com- 
*'mune"  < 

En  sorte  que  m#me  sous  co  nouveau  systfime,  les  bois  do  haute-futaie  sont  con- 
tserv^s.  ►  ». 

Denisart,  au  mot  usage,  depuia  le  No.  5,  jusqu'au  No.  9,  fait  voir  que  par.le 
droit  commun,  lep  bois  ont  toujours  appartenu  aux  seigneurs,  et  qu'euz  aeuls 
•   donnaicnt  lo  droit  aux  censitaircs,de  s'en  servir.      \ 

En  Canada,  toutcs  les  communes  viennent  des  seigneurs  et  les  oonoessiona  en 
font  foi,  tandis  qu'en  France,  Ion  voit  que  les  seigneurs  se  sont  appropri^  oes 
«ommune8  par  la  crainto  qu'ils  inspiraicnt  aux  habitants. 

I  Bost,  p..37,  et  Henrion  de  Pausej  7  cit^. 

Dans  la  pr^sente  cause  la  commune, n'a  pas  ele  deppuilleo  par  I'effet  de  la  pnia. — 
sonce  f^odale.  ,    i- 

II  n'en  a^t^  prouv©  aucunc.     C'est  en  vertu  d'une  loi  statutaire  que  la  tran-. 
uactio'n  du  12  Aottt  1824  a  6t6  passee ;  kloi  a  et6  exeoutee  d'une  manierfe  fr^n     ' 
ehe  et  equitable,  et  les  deux  parlies  etaient  ^galement  habiles  d,  contractor  aou^'*' 
I'empire  du  statut. 

VidelBost,  p.  36. 

Par  cet  acte  du  12  Aottt  132t,  les  seigneurs  se  riaerveAtfbus  les  arbres,oto., 
«t  lea  oomn)unistea  voulaient  conceder  une  partie  da  /on<fe  de  la  commune,  or 
comme  ce  fonds  ne  leur  appartenait  pas  et  qu'ils  n'en  avaient  qu'utf  droit  d'usago 
pour  y  faire  pacager  leura  aninfaux,  ils  ont  aocfuis  le/^nd*  auz  termes  du  statot 
et  par  14  lis  ont  fait  cesser  les  disputes  qui  eiiataient  erttr'enx  et  lea  »aignmir« 
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•^rSSri. ,    ^]  ♦"""ction  ne  dit  pas ;  que  les  seigneur,  aurant  le.  «rbre«.  mai.  qu1iV«, , 
Co»™j..j  .. ..  lenH^ervent,  e.Jenfin  que  le  fond-  ..ppartiendra  H  la  commune  '• 

ABUine  1  vol.  Pardessu*.  Scrvituden,  pll2;  2  vol.p.  114.  ' 

XoHtu  it  vir.   ^    Aulanior,  domaJDe  congdable,  371  •! 

•'  Lea  communiatea  otaient  tcnua  en  loi.  do  produire  un  contrat  de  oonce«aio„ 

quant  A  la  propriety  dea  boia  do  Jjautc-lutuif. 
Dalloa,  loo:  cit:  ^-^ 

Lea  aeigneura  n'y  aont  paa  tenun,  i!  leur  suffit  do  a'nppujer  aur  le  droit  ftodaf  ' 
etjeur possession.  rr  .;        .,  .  vuuui  ,. 

^^Dallof,  loc :  cit :  '  , 

.        /  ^;°'^r»«»<=«'J«M.RdneGodefroy,prduvequocettecomniunea«Jtl.ccordeo 

.par  le  seigneur  da  tempa  a  sea  cenaitairea  pour  y  faire  pacager  leura  anima";ii-^ 
vQlBrai!?t^,des  pacageadocetemps-lA. 
Quanta  la  Validity  dea  copies  de  cette  ordonnance. 
^  ...      Voje«  Pothier,  Obligations.  No.  771,  et  eh.  S,;aec.  4.  Statuts  Refondua  du 
^s-Canada. 

•  Lea  contrata  de  concession  ne  parlent  quo  d'un  drojt  de  commune;  purement 

et  aimplemcnt.  *^ 

De  plus,  plusieurs  contratade  concessions  produits ne atipulent  auoune  chatge 
ni  auoune  rente  pour  co  droit  de  commune,  en  sorte  qu'il  a  ete  concede  gratuitei 
,    ment.  .  ,  ,  ° 

Tous  lea  tiSmoins  a'accordent  A  dire  quo  co  droili  de  commund  ae  borne  &  un 
droit  de  pacage  et-  pfiturage,  et  le  etatut  2  Geo.  4,  chap.  10,  section  9,  ne  parlo 

quedu;,fl^Mm^ec<rfcro«ycr;Mrce<^/a/<.mcfuredelaoommunopourcettefin. 

Dans  la  transaction  paasee  sous  le  sceau  de  la  corporation  de  la  commune,  il 
est  dit  que  les  seigneurs  des  diffirentes  portions  de  la  seigneurie,  ae  r6servent : 

lere.  Les  arbres. 

2Gme.  Les  boia  de  haute-futaio,  le  dit  bois  consbtant  en  plaines,  drableset 
autres  bois  formant  les  sucreries— (qui  y  ezistaicnt  et  y  <Staient  alora  ainai  cxploi- 
tdes  ptour  y  faire  du  feu  et  des  auges.) 

Cette  transaction  a  4t6  confirmee  et  ratifiie  par  les  Pfoces-Verbaux  de  homage, 
etc.,  qui  sont  s?>^5  par  le  president  de  la  commune. 

Voyez  reparation  de  la  joumee  du  16  Perrier  1842. 

La  resolution  de  la  eommune  de  fair^  couper  600  oordea  de  bois,  nonobs'tatit 
lea  defenses  dea  seigneurs  eat  produite. 
.  Ainsi,  CO  ne  sent  pas  les  oommunistes  qui  ont  pris  du  boia  pour  leur  usage ; 

mais  c'est  la  corporation  de  la  commune  qui  a  fait  oouper  le  bois  pour  Uvendre. 

Joseph  Grenier  dit  que  o'est  en  ddcembre  1858. 

Louis  Benoit  a  depos^,  le  17.  F6vrier  1860,  et  dit  qu'il  y  a  eu  un  an  I'autom- 
ne  dernier,  savoir:  en  I'automne  1858;  done,  avant  le  31  d^embre  1868. 

Joseph  Villebrun,  dit  que  c'^tait  en  deoembre  1858.       ' 

Joseph  iDesfosses  a  d^p<)^^  le  14  Mai  1860,  et  dit  qu'il  y  a  en  un  an  l/aatomne 
demie^r.  ' 

II  est  stipul6  dans  cette  ^nsaotion  qui  n'est  qu'ane  reconnaissance  des  anciens 
droits  des  seigneurs  sur  les  forets  et  les  arbres  de  hautc-futaie,  que  les  lods  et 
•    venteaseraient  payables  aux  seigneurs  8ur  Jes  concessions  par  la  commune. 
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La  Motion  7  no  parle  quo  do  pfiturnge. 

La  Beotion  13  n'affeetc  pas  les  droits  des  seigneurn.  ,^  "    ,7 

Le  fltutut  4  Geo.  4,  oh.  26,  jwrmet  aux  coramunistes  do  tni|.4;'ur,  coiititicter, 

etconolureoux  tonnes  et  conditions,  efc,  Btft^iuix  fij}g,Uo^trrn^^^^        tontos  dispu-' 

tes,  etc.,  etc.,  de  concddcr  partio  do  lu  comuiuno. 
•         Par  ill  tcneur  do  cet  statuts,  la  prcuve  r<!sulto  (|iio  les  coinnmnistes  ont  plus 

d  dtcndiic  flo  terrain  (ju'il  no  lour  on  fiiut  pour  luurs  besoiAs. 

Pour  lii  concession  (section  2)  i|  luut  lo  cumenhment  de  la  ninjoritt'.  ' 

Quant  A  la  transaction,  lo  pouvoir  ot  donn^  th  mite  par  Ic  statut.  ^ 

Lo  jugcniont  rendu  aux  Trois-IliTiires  en  date  du  7  Janvier  1857,  n'a  ntl^u- 

nemcnt,  affoctt«  les  droits  des  scignotfrs.     Vide  ks  fitatuts  IC  Vic,  cli.  61  et  oh  \ 

150,  jm8>e8  en  1863.  '  .  K; 

UADtJLEy,  J.— The  SieurLefcbvrc,  a  farmer  proprietor  of  llie  seigniory  of  ' ' 

St.  Antoinc,  commonly  called  La  Baio  Ju  Fibvrc,  made  a  grarvfc  to  his  tenants 
Bomctimo  before  1724,  of  a  tract  of  land,  along  the  eliore  of  lake  St,  Peter,  for 
their  common  6f  pasturage,  and  after  his  decease,  whilst  his  widow  was  in  pos- 
session of  the  sei^^niory,  disputes  arose  between  herself  and  the  commoners  as  to 
its  extent.  • 

These  disputes  i«ire  terminated  in  1724,  and  the  extent  of  the  common  was 
settled  as  being  "  tout  le  front  qui  so  tiouvera  depuis  los  terres  quo  le  feu  sieur 
'' Lefebvro  a  acc|uis  ci-d^evant  du  sieur  Coursol  jusqu'i  la  Hussaudit^ro  ensemble 
"  le  terrain  etant  depuis  les  concessions  jusqu'au  bortfdu  Lao  St.  Pierre,"  in- 
eluding  'Via  Ibiere  do  bjis  qui  rdgne  le  long  du  Lao'St.  Pierre.,"  From  that 
time  tfie  record  presents  nothing  to  notieo  with  reference  to  the  common  until  the 
year4822,  and  during  that  long  interval  the  commoners  used  their  common, 

whilst  the  seigniors  enjoyed  without  interruption  the  ««a(?e  (fc  iow  in  the  irner* 
above  referred  to.  In  1822  the  commoners,  tenants  of  the  seigniory,  petitioned 
the  Legislature  for  their  incorporation  for' the  purpose  of  administering  and 
managing  the  communal  property,  and  they  were  in  oonsequenoe  erected  into  a 

corporation  by  the  L.  C.  Act.  2,  Q.  4,  oh.  10,  which  provided  for  the  nomination 
of  4  chairman  and. trustees  from  amongst  themselves,  who  were  to  regulate  the 
affairs  of  the  common,  fix  its  boundaries,  settle  the  number  and  description  of 
cattle  to  be  put  to  graze  thereon,  and  the  time  for  grazing,  and  which  assured  a 
right  of  common  to  each  tenant.  In  1824,  an  additional  «ct.  4,  G.  4,  was  passed, 
which  amended  the  previous  one,  and  received  the^yal  assent  in  Itfay  of  that 
year.  The  powers  of  the  chairman  and  trustees  v^ere  thereby  enlarged ;  they 
were  authorized  to  fix  the  boundaries  of  the  common  absolutely,  to  contract, 
tr§nsaot  and  conclude  with  all  owners  of  land  adjacent  to  or  encroaching  on  the  ' 

common,  whether  owners  or  seigniors,  upon  termis  to  be  mutually  agreed  upon  for 
the  terminating  of  all  disputes  respecting  boundaries,  ta  fe^le  and  fix  limits,  &o.       ^ 

Both  acts  contained  a  special  saving  clause  where^Jy  tb^ighta  of  the  sovereign 
and  of  all  persons  weije  preserved,  such  only  excepted  m^^  particularly  men-    . 
tioned  in  the  acts.     These  special  acts  had  only  reference  to  the  common  and 
commoners  particularly,  ^pd  t»  the  purposes  for  which  they  w^rA  «n.otoa ;  t^i»  \'       ^ 
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-ttt<i''r|,  "«"'»"""'  "'"•"'gomant  and  une  of  the  com  nunul  pro^rty  and  the  find  wttl-,- 

Co»«j.n.doi.iaent  and  dafinition  of  iu  limit.,  but  neither  in  my  way  iotorfored  with  the 

A«oin,      acquired  or  voatod  righti  of  tho  Hoi^niora  in  the  «.«,«  de  boU  in  the  /U.'^ra  de  boi, 

to».u.t».,.  above  referred  to  iodopunduiitly  of  tho  ri-hts  of  tho  commoncri  in  the  *»»»»•««« 

itaolf. 

When  the  lulter  uot  was  pasiod  in  1824,  tho  8oi«niory  wua  aubdividod  amongHt 
several  propnetorH,  pu.chaHor.s  of  aoparato  portions  of  it  ♦lieroof  tho  iargeat  part 
.  bolodgod  to  tiie  DonioiaolicH  Loaeau,  then  minora  and  en  Tntelk  of  thuir  mnolo 

Loicau. 

,   Whilst  thia  subdivision  existed,  a  deed  of  transaclion,  dated  tho  1 2th  August, 

18-4,  within  three  months  after  tiie  coming  into  oporaUon  of  the  second  act  of  Psr! 

liament,  was  executed  between « heso  several  co-propriotors  and  co-,.cigni6i«  of  tho  one 

part,  and  the  ohairuian  aud  trustoea  reproaontiog  tho  oorpSration  of  tho  other  part : 

wherein  after  a  statement  th,.t  the  old  titles  of  the  common  wore  lost,  tho  parties 

^     ^  transabted  and  contracted  together;  they  settled  the  eztcDt  and  bounds  of  the 

common  as  detailed  in  the  deed  almost  m  totidemverbU  the  same  as  those  given 

above  aa  of  1724,  and  which  detail  was  followed  by  the  following  express  resor. 

▼ation.     Que  les  dits  teigneura  i$  nonu  et  qucdiUt  qu'ih  y  aghmient  respecti- 

"  vement,  te  riserverent  trh  expreutment  Muilet  arbret  et  boU  de  haute  fulak 

"  seulement  qui  »e  ttouveront  dan,  Tendroit  communiment  appeUe  la  li*Ure  de 

"  bois  suivant  sea  sinuositds  depuis  les  terres  ci-devant  et  anoionnemont  acquises 

"  par  le  dit  feu  sleur  Lefobvro  du  dit  aiour  de  Courval,  A  aller  4  la  dite  seigneurie 

.  2^  Libussaudidre ;  le  dit  bois  oonsistant  on  plaines,  Arables,  et  autres  bois/w- 

;r  "  mant  let  aucrerieit,  pour  en  jouir  suivant  leurs  droits  respecti vement  comine  bon 

"  leur  semblqra,  except^  les  arbres  et  bois  qui^e  troiiveront  dans  le  quart  de  la  dite 

^"'commune  que  les  dits  Pr^.sidont  et  Syndics  coftcAderont  ainsi qu'ils y  sontauto- 
"  risds ;  bien  entendu  toujoitrs  que  le  terrain  ou/onds  oH  $e  trouve  le  dit  boin  et 

"»>f»-et  lus-rhervis  appa^tiendra  a  la  dite  commune." 

By  the  deed  of  trans6ction,  tho  parties  thereto  were  oeverally  maintained  in 
their  respective  right8,Uhe  tenants  retaining  the  property  of  the  communal  land, 
and  the  seigniors  their  Jeajsrved  right  and  property  in  the  utage  du  bois,  and  of-  ' 
;     the  trees  growing  in  the  lisiere  within  the  common.     Clearly  -the  terms  of  this 
deed  of  transaction  were  not  ultra  vires  of  tho  chairman  and  trustees,  but  plainly 
within  their  statutory  powers,  to  transact  and  conclude  with  the  seigniors,  and 
their  declaration  of  the  seigniors,  reserved  right  of  their,«««je  du  bois,  in  the 
Imere,  which  could  not  bo  withheld  from  them,  was  not  a  special  stipulation 
contractuelle  or  contract  entered  into  by  the  chairman  and  trustees  exorfiitant  of 
their  powers.     The  joint  seigniors  subsequently  executed  a  deed  of  partition 
amongst  thomselves,  dated  20th  June,  1^6,  for  the  division  amon-st  them  of  the 
seigniory  according  to  their  respective  rights  and  properties  therein,  and  amongst 
tho  divisions  thereby  established,  four  were  apportioned  to  tlie  Misses  Lozeau, 
whereof  the  first  was  at  the  N.  E.  extremity  of  the  common  line,  and  the  fourth 
at  the  S.  E.  extremity  adjoining  to  the  dividing  line  of  St.  Antoine  and  La  Hus- 
aaudiAre ;  their  two  other  portions  and  those  of  the  other  proprietors  lying  pro- 
miscuously between  the  first  arid  fourth  portions.     T^el*  fourtji  lot  is  described 
^ ,    M  follows,  «  toute  Ic  partio  de  la  dite  seigneurie,  qui  se  trouveVa  d«i,front,  &  pren" 
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"dro  d'un  c6i6  au  nord-cnt  i\  U  part  do  nelgncilrie  du  dlt  flioiir  Louin  Mnnwau,  7J  PNHdmi 
"  4  aller  aboulir  nu  Rudouo«t  i\  la  iicl«nfurio  dl  LnbusHaudiAro,  nv«o  uu-.f.l  lu  port  ^^JiJaJ  " 
"  doDi  hi  lifliOro  do  bold  qui  e«t  ot  «o  trouvo  au  dov.mt  et  vis-i-vU  In  ditc  piirtio  Anfeifrti 
•'dcHciirnourie."  •  '•    - 

It  i»  propor  to  Btotl!  |Iioro  tliut  in  tlio  piirtitrbn  dool  tn  each  pnriiculjr  division 
i«  appended  iih  to  this  fourth  one  tlio  mimo  or  an  efjuivulent/)'»r^ay«.  jiortion  of 
the  /«f iV/*<"  do  Loi$  us  iibovo.  -  ••  ^ 

It  in  H|)(in  this  fourth  allotment  that  tlie  treHpaos  In  nllcged  to  have  been  coni- 
mittcd  and  lliodaniajie  complained  ofdono. 

In  oi()««r  to  complete  thiH  partition,  the  several  propriotorH  resolvml  to  have 
their  recpeetivo  boundaries  defined  and  Isiid  down  by  an  nrpentnge  and  survey, 
which  w,i-4  porformod  by  a  provineiulsurvcyor  who  drew  not  only  fhoHcvcral  divi- 
sion llncH  of  tlio  respective  properties,  from  each  other,  but  also  the  front  lines 
between  tlii>iii  and  the  common,  includin.'  the  rosp<!Ctivo  portions  of  the  lUilre'in 
front  of  eitcii  property.  ^ These  operations  are  shewn  in  the  surveys  mAarpenta- 
gc9  for  eueh  individual  property  and  in  the  general  map  of  the  whole,'  and  also  in 
the  snryeyov'ft  proret-vtrbatKp,  all  filel  of  record  in  this  case.  The  proprietors 
assented  to  the  operation  by  affixing  their  siirnaturcs  to  tlie  several  documents  of  the 
>  ofiorutions,  and  the  corporation  also  acquiesced  in  them,  their  chiiirnien  and  trustees 
alsosubscribinjr  the  same  documents.  These  operations  were  completed  in  1842. 

The  female  plaintiff,  by  transactions  and  exchanges  with  her  sister,  became  the 
solo  owhep  of  their  joint  allotments  as  H|u'cificd  in  the  partition  deed  of  1826  ; 
she  intermarried  with  the  male  plaintiff,  but  with  stipulation  of  contractual  tipa- 
ration  de  liens. 

From  the  record  it  appears  that  frequent  depredations  by  individuals  had  been 
comniiitted  upon  the  trees  growing  and  standing  upon  the  lifiere  de  hmn  in  the 
plaintirs  allotments  which  she  did  her  utmost  to  prevent  and  stop  by  public  noti- 
fications at  the  church  door  to  the  tenants  generally;  but  these  depredations 
were  made  to  assume  unusual  proportions  at  last  by  an  assembly  of  the  tenants 
specially  holden  the  29th  November,  1838,  and  called  for  the  express  purpose  at 
Twhich  it  was  resolved  by  a  majority  as  follows,  "  que  la  corporation  est  autoris^o 
"  a  fttire  bucher  300  ou  400  cordes  de  bois  plus  ou  moius  dans  les  limites  de  la 
"  dito commune,  durant  le  present  hiver  qui  seront  vendues  par  la  dito  corporation 
"  pour  le  bien  gdndrat  de  tqus  Ics  propri^taires  de  droit,dan8  la  dite  commune,"  and 
It  was  further  resolved  to  contest  "  toqtcs  oppositions  qui  pourraiebt^etro-plac^es 
"  devaht  eux  par  les  seigneurs  et  autres  a  cet  eflet." 

The  chairman  of  the  corporation,  Mr.  Gouin,  immediately  set  to  work  to  carry 
out  the  resolutions  of  the  habitantt  and  put  men  to  out  down  trees  on  the  litihe 
dehois,  and  particularly  a  Cj^nsiderable  number  upon  the  plaintirs  fourth  allot-  ; 
ment  above  described,  the  wood  of  which  was  by  the  ojiairn^an's  directions 
'removed  and  converted  to  the  bien  giniral  dea  propriitaires,  in,  the  common, 
whereupon  she  instituted  the  present  action  against  the  corporation  for  £126,  of 
damages  for -the  wood  out  and  carried  away,  &o.  * 

The  declaration  sets  out  her  possession  for  more  than  a  year  and  a  day  before 
this  trespass,  of  the  droit  d'utage  de  tout  les  arhres  et  hois  de  haute-futaie,  in  the 


said  litiire,  the  possession  of  the  said  lisiere  de  bois,  by  the  seigniors  for  mor^ 
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•IITrrdtilf"!/*""  ^"'^y  y"";  '•»•  *«"«•  ""'*  aRrooniont  of  tlio  .l.io.1  of  tranMoUoa  of  12th 

*^""H"iirHi'''''  ''^"«""*'  '^2»,  iMUwoon  tho  HciKiiloni  on*!  tho  corporation.  th«  iip«oial  roMrratioa 

Aatoio.      therein  of jiieir  rij<ht  in  all  tho  trooa^in  t\xf^lm,\re,  the  tertni  and  effwt  of  the 

toma;irir   "id  deed  of  portition,  by  the  joint  oeiKniorii,  theplaintirn  piirtieular  allotmontN 

■   of  the  oeiRniory  and  apeeinUy  tho  fourth  above  deiwribed,  ^h  tHo  portion  of  tho 

htwre  in  IVont  of  it,  her  po-MioM^ion  of  thut  piirt  of  tho  U,iii^  by  hor*olf  and  au- 

tmn  for  more  than  forty  yearn  l.mt  pnMt,  and  hor  prcmnt  oolo  title  thereto,   iiho 

. ^      ^^^  chargea  tho  dcfendontH  with  malioiouiily  (ind  knowingly  oa.n^niittii»«  tho' 

^    Injury  and  damage  ootnplained  of  with  intent  to  damnify  hor,  and  hoc.  ftotual 
damage  of  £125,  for  which  aho  pr<(yfi  thoif  condoranotion  with  c»m^ 

The  dofendanto have  pleaded  by  peremptory  exception,  that  neither  plui ntiff.nor 
hwautmr,  over  had  or  could  havb  any  right  df  vtagt  in  the-/i«iVr«  «fc  btU, 
which  haoWwayg  formed  part  of  the  common,  an'd  thot  neither  hIw  nor  thoy  poi- 
^  nosMd  thflrri*,V»r  freely,  peacoobly  and  publicly :  tjint  tho  oommoaer^  h^ivo  out  and 
carried  away  from  the  common,  for  more  than  thirty  yearH,  V**i!«>i«  a  eux  ni,:,-»- 
mires;  that  the  deed  of  transaction  of  the  12th  August,  I824iiui  iiUrd  «.>,  of 
jl,,  corporation,  and  did  not  nor  oould  confer  upon  plainti*  fjljior  ««/«•««  any 
uiagede  boi$  or  servitude  in  the  trees  and  wood;  that  plaiiitarWvcr  iucfwated 
her  proprietary  rjghta  befqro  tho  commissioner  appointed  uod'e^  tho  statute/to 
settle  the  rights  of  tho  commoners  in  the  comnwn,  ergo  actio  non  and  aZul- 
luent  of  deed  of  transaction.  ,         , 

Two  special  pleadings  follow,  one  by  each  party,  plaintiffand  defcn Ja^.  The 
plaintiff,  in  reply  to  the.defendantn'  j>lea,  specially  alleges  the  foodal  anZeigniorial 
rights  of  herself  and  witeurs  over  the  common,  ^that  the  said  oo^insionor  had 
no  statutory  authority  over  her  or  her  aMfcurl^B'd  that  any  ji^ont,  rendered 
by  him  as  against  her  or  them  would  be  of  no^Vand  thju^denying  Bnally  tho 
4il^ations  of  the  peremptory  exception  in  generol,  she  o^n^ades  that  as  to  her,  if 
It  would  bo  necessary,  the  commissioner's  judgmenTshould  bo  set'oside,  and 
her  action  maintained.   .  / 

The  defendants  on  their  part  specially  replfto  her  special  answer  by  demur- 
ring to  the  ollegation  offeodnl  rights  set  u^by  law,  over  the  couiinofi  which  they 
allege  was  an  onerous  not  gratuitous  grant ;  whereupon  dismissal  of  her  notion ' 
Both  of  those  special  pleadings  (,re  illegal,  and  except  as  to  hor  general  donogatioa 
ot  tho dofendantV peremptqryexception  should  have  been  dismissed. 

A  moss  of  oral  testimony  followed  the  pleadings;  which  may  b«.8ummod  ul) 
as  follows :  that  plaintiffs  and  her  auteura  constantly,  publicly  and  freely  enjoyed  the 
right  of  property  and  utage  de  boi$  over  all  the  trees  in  the  lUiert ;  that  depreda- 
tions by  individuahi,  some  of  whom  were  commoners,  some  not,  were  committed 
upon  the  treei  and  waod  in  contravention  of  hor  repeated  and  annual  notificaUon^ 
against  such  marawluge,  that  the  sugaries  were  exploitit  by  the  plaintiff  or  for 
her  use  and  advantage,  that  the  depredations  were  the  acts  of  individuals,  few  in 
number,  out  of  the  entire  body  of  the  habitant,  intireai,,  andnever  by  the  latter 
in  general  or  as  a  body  of  commoners ;  that  oven  these  depredations  were  nei  ther 
oontinuous  nor  public,  and  that  neither  as  an  unincorporated  body  nor  as  a  cor- 
poration the  defendants  had  no  rights  in  the  likiire  de  boi,  and  been  interferad 
with  by  them  previous  to  the  date  of  the  resolution  to  that  effect  of  29th  November, 


,  -ai»«ii&laii," 


(" 


COURT  OP  gilEKN-S  BliNCH.  IBfllf. 


Mi 


%' 


1868 ,  under  wl.ioh  htr  wood  wu  Ml  down  and  ooav«rt«l  to  iho  um  of  th« oor 

poratiou  ;  thttt  upwordH  «f  80  ton/.,  of  wood  werara  lakeu  to  hur  duiu-Ke  of  < 
upward-  .>t  £m.     Thin  oral  t««iiuiony  k  aeooiupanitd  by  Mvoral  duoumonU  filod 
HI  aupiwrt  of  tho  plaintiff'H  protunalona,  aoiua  whoruof  huvo  b««ii  already  advcrtod 
to,  and  nuiODKat  tUuni  ahe  boa  produood  oopy  of  an  anoiout  doouwcul  dated  in 
1724,  by  wbioh  Uiodiaputoa  b«twMn  th«  ctniituirttt  and  th«  then  holder  of  tho 
MlKniory  appear  to  bavo  been  aettled  botweon  tbeni.     It  baa  not  be^n  fil«(^  or 
declared  upoo  uh  u  tiH«H>f  property,  nor  ia  it  neooniary  Ui  oonaidor  it  in  that 
charmtor,  butylt  in  arailiOtle  for  the  plaintiff  aa  dooumoutary  o»idonoo ;  it  ia  the 
judK,„.M,t  of  1721,  rendarod  by   the  deputy  of  tbo  intandant  of  juatioe,  and 
oatubinhod  the  extent  and  boundariea  of  tho  oonnuon  preoiaely  aa  they  have 
•inoe  continued,  for  tho  purpose  of  tho  ooiumoner'a  p-iaturaKo;  and  aft«r making 
oertam  reeorvationH^ofle*ier  importance  to  the  aeigniora,  oonolude.  with  thia  ape- 
oial  reaorvation,  "  lui  rd=ierTon.,  en  outre  toua  lea  arbrca  dUnten  la  auadite  liailra 
"  de  boia  pour  on  dispoaer  par  ello  ainai  qu'ello  en  jugero  A  propoa."     From 
thattiiuo  the  commonora'  riKhta  iii  tho  ooinmon,  and  tbe  aelgnlora"  ri«ht  in  the 
'u.ir,w/c  bou  hove  boon  coincident  and  oo-eiteoiivo,  and  it  may  not  improperly 
be  aaid,  upon  a  fair  oiamination  of  the  whole  case,  that  the  plaintiflF  baa/row  that 
/.».<•  shewn  ucontinuouH  and, uninterrupted  right  ,nd  property,  aa  well  aa   poa- 
aewionof  her  uiagedebois,  down  to  the  institution  of  her  action  with  the  full 
and  perfect  acquiescence  of  the  commonom  in  that  right,  through  tho  deed  of 
transaction  ot  1824,  and  thearpent.^je  of  1842,  in  connection  with  the  deed  of 
partition  ol  mO,  until  the  date  of  their  adverse  resolution  of  1858.  in  which 
they  impliedly  admit  the  pl||ntira  right  by  deciding  tooontest  it,  and  this  for 
the  nrat  time,  .        ^     -        > 

This  continuity  of  right  and  of  possession  ofitsetf  constitutes  in  lawa  »rfri. 
table  rfrou,  because  the  droit  d'u,^ge  de  boU  U  not  a  servitude;  it  is  a  propri- 
etary right  like  a  usufruct:  the  authors chan«jteri.e  it  asa  droit  immobilier.  un 
<ttmem(re»ien<  of  the  real  property. 

Ceil  uneiiparationperpituelledu  droit  dejouiuancedan*  kiarbre,  decelui 
de  lapropr,m^nd  roatsupon  a  proprietary  right  acquiesced  in  andV^nowlcdged 
by  the  corporation  since  its  existence  as  such  in  1822,  and  sustained  by  an  unin- 
terrupted possession  n«»  disertie  ou  abundonn6e  by  the  plaintiff  ori^  ««<««« 
during  the  Interval  from  that  year. 

The  righto  and  property  of  the  dofondante  in  the  communal  lands,  including 
he  land  in  which  the  li,iire  de  bai,  is  sUnding.  are  not  quesUonod  by  the  plain 
tiff  but  they  have  shown  no  title  to  those  trees  in  question,  and  the  trespasses 
and  depredations  committed  by  a  few  marauders  upon  the  wood  in  the /.«^e 
upon  the  date  of  the  resolution  of  1858,  oannot  acquire  to  the  corporation  a 
right  over  the  plaintirs  property  which  the  corporation  had  not  previously  had 
nor  justify  their  claim  to  prescription,  exolosivo  of  the  plaintiff  fromhlTuaaoi 
.  ui";  ^''« '*«'^''^"»»«  »«»ye  shown  none  of  the  legal  ingredients  required  to 
ejtoWish  prescriptions  in  their  own  favour,  or  to  divert  the  plaintiff.  Having 
then  no  tiUe  in  themselvea  and  n6  possessory  or  prescriptive  right,  the  act  of 
the  defendants,  complaineJ  of  by  the  plaintiff,  was  nnjustiflable,  and  their  peremp-    ' 
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t  inry  «a..,»Uoh  w..  iMw-roropn.perl,  di.n.i««.l  bj  UioluJg,„«ol  „f  iho  court 
.Mow,  whiGli  nUo  |>r.>f»rly  uiainlainea  llio  pUi„tHI-  aoiion  .  ThU  curl  confirm. 
llialJttdKni«ilwith«<i«t*,  ■nd  would  Ii«t«  Ik,..„  di-iwiwd  l«  hnvo  oitondcd  th« 
iimount  «Flh«  d.n„K«  Uion^by  awarded  bj  kItIok  oicnipUry  dmiiagt*  to  puU. 
Ktop  to  Kunh  oulrn^ooH,  prm-rmliriKt ;  but  laklnx  inlocon.id.ralioii4h«t  tb«eoati 
will  Ik.  b«.ivy,  Um- <.riKi„«|  judgment  will  ntnnd  unoliangod,  and  w«  Ihon-tora  con- 
ll.li.  IliP  judKim-nt  n» it  la  with  coala  against  d«f«nJarH^ 

/,,.   .      ,  ,.  JudttiHfnf  confirriimi, 

(ttinrr  ,t'  Arm»fmn^,  attornija  for  opfiellantp*. 

A.  A,  IhiriiiH,  oomind.  ^ 


/.iiFrfnof,^  i{'llfUH„ni,  nttornoya  for  r.^nomlc-nta. 

(I'd.  L.)      f!   ^  » 
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'  ,         t'AiK    KMItnVEl^. 

^    ^'<"'"''»  J»«'VAi,.  C.  J.,  MwumtH,  J^   DiiuM.Mo.Ni>,  J,  MUi.f!i,rT,  A.  J. 

ft'Stntin.  EJmuuil  Pickup.  1 

nau.!^Th.t  pro.rf  tlm.,h»  ,l.f,n.1,.,|  h*1  procnr.!  f|.m.  ,h,  ,„l..,«  pr.>wnlor  «   |.fo.nl,.orT  not. 
.     I''"""!-   m  Hlv.  th.  |Mr..i«.  nu.r  0.|(Kt     .mj  «l,«t  1...  .,«„•  Iilm   out  „f  ih.  ,,r.H»«|,nf  th« 
n..e.  wh.1.  .ll«Ym..U..d.  Unot  ...m.M.t  .o  .uM.m,  r,mrt.tl..ii.m  »,.    Imllrtm.m  f,„ol.t«ln. 
ln«  th*  Dmmtnni  ol  lh«  prowruuir  to  •■prmntm.ry  not*  with  intf  nt  toUofmnd. 

Thedcfondnnt,  nt  Montronl^  in  Mnrch,  1866,  in  ibu  Court  of  (iuoen'n  B-^noh 
Crown  aide,  wuh  coMvicted  of  obt«inin«  n  aij^nuturo  to  o  pronii^Mory  nJte  with 
Intent  to  defraud. 

The  indictment  »««  in  tlio  following  wordn :  "  The  Jurors  for  our  lady  the 
Queen,  upon  their  ootli,  present  that  Kihnunil  Pickup,  Into  of  the  city  of  Morf- 
Ireal,  in  (lie  District  of  MontrortI,  trader,  on  the  tw«nty.aixlh  d.iy  of  Septem- 
bor,  in  thoyc.r  of  our  Lord  one  thousand  eight  hundred  and  «ixty-flvc,  at  the 
city  of  Montreal  aforesaid,  in  tho  district  aforesaid,  unlawfully,  fraudulently 
and  knowingly  by  fltlso  pretences  did  obtain  the  signature  of  ono  Robert  Graham 
to  a  certain  proininsory  note  for  a  sum  of  ono  thousand  eight  hundred  and 
twenty  five  dollars  with  intent  to  defraud,  against  the  form  of  the  Statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady  tho  Queen.  Her 
Crown  and  dignity." 

MoNDELET,  A.  J.,  who  presided  at  the  trial,  rc-ervcd  tho  case  for  the  Court. 

The  evidence  given  to  the  jury  was  as  follows  : 

Rohert  Gtaham,  wood  merchant :  On  26th  September  lust,  defendant's  son, 
Kdinuud  James  brought  a  note  dated  14th  September,  1865,  for  $1125.  "  There 
was  another  paper  with  it."  It  purported  that  out  of  tho«5  $1125,  "  when  the 
note  was  discounted,  defendant  would  return  $550."  I  did  not  sign  the  note 
at  that  time;  I  went  off  to  defondunt's  place  of  busine.^;  defendant  was  in  my 
debt  then.  Ho  agreed,  when  the  note  would  have  been  discounted,  to  give  $600 
on  the  proceed*  of  the  no^e,  on  what  he  owed  me.  I  signed  tho  note  then.  On 
-9th  of  September,  defendant's  son  returned  with  the  old  note,  dated  14th  Sep- 
tember, 1865,  and-told  mo  the  other  note  had  been  sent  in  too  late,  and.left  among 
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oM  paf,en,  iin.i  d«nrojf|<|;,i,,|  i hen  t  ,i;^„,„l  tho  noti.  I  now  prndum  it.  ThU  wiw 
«l  4  luontlM  .m  «lio  Uwlario  U.ink,  wh«H  I  .i^nqU  tlii*  Ut  nolo,  it  liore  tha  .lati) 
of  4  itiiWlli.  Hi  wiiil  tharo  would  b«  no  diffloulty,  Hint  the  Uwlu  hu.J  bwu 
■Iterva  ftitm  4ttt  to  Utii  Sopiunibar,  andorMd  "  Kdinund  Fiokup." 

( XoU  tead  to  thtjurf/  aid  hnnJeU  ov«r  to  Ihem.) 

On  aOlh  H«|,t4„ub.»r.  Iio  loiJ  mo  thlt  It  oouy  not  \k  diMount«d  at  the  Ontario 
Bank,  but  M  a  oompliiuunt  ol  7  por  wA;  but  at  HfownV  »  brokor,  ha  oould  K«t 
It  dirnxmoM  without  farour,  at  B  per  (4f)l ;  nnd  on  my  inForminK  him  I  r«iuirtd 
tha  •«00,  '•  for  thu  Tuo.d.iy,  havinK  to  pay  that  1111111,  .>n  a  purohiiM  I  had  m«do, 
h«  told  m.)  k  would  bo  all  right.  O.n  tha  Uh  of  Ootobor,  I  wont  to  ddbndant'a 
offiofl  and  apok.)  to  hla  aaid  aon,  who  told  mo  hia  futhor  waa  not  in  ;  I  thon  did 
not  know  that  durendaiit  had  abwiondod,  I  told  tho  aon  I  r«(|uirod  tho  ItiOO  ip 
tho  aflornooM,  ai  I  hud  to  a<nd  thom  to  Upjwr  Cmuida.  .liuforo  I  loft  the  at4)re 
another  young  boy  inlbrniMl  mo  that  Mr.  I'iekup  hud  loft  tho  fllty ;  I  paid  tho 
h  note  whioh  I  had  aignod  in  tho  Ontario  Hunk  whore  I  aaw  it.  Hi  waa  abMnt, 
2  montlw  1  bolievo.  1  did  not  aeo  him  during  that  time  ;  I  hare  hoTor  got  the' 
l«JOO  nor  any  p..rt  thereof.     At  the  tim«  of  that  tranuction,  mjf  book  ahawed, 

4X00.001 

...    '••  '  3i5a.a6     ; 

rorwo«d 40r.7B 

'/<"*' • '..  fi3*a.8i|  # 

boaa  oommiitlon oneoala aliowtd  about  flo.oo 

_.  ,',  *  |iJoa.4ij 

riokup  la  pu  Inaolfont;  ho  noTer  has  paid  mo  tho  bntamjo. 

Crou-eceatnined. 

There  have  been  between  defendant  and  niyaelf  tranaaotiona,  during  2  yearn 
with  me  alone.  The  tranaaotiona  with  defendant  amounted  to  a  high  figure ; 
Ihad  aigned  before  a  note  and  ent^iraed  another  for  defendant,  and  in  May,  1864^ 
he  signed  a  nolo  for  me,  and  aubaoquontly  gave  mo  another  note.  If  defendant 
had  paid  mc  the  1600,  I  would  have  been  perfectly  aatiaficd. 

Ilenr^  Starnh,  Esq.,  Mayor,  manager  of  the  Ontario  Bank. 

I  myself  discounted  for  defendant,  who  himself  presented  it,  the  note  held 
in  my  hand,  bearing  date  14th  September,  1865,  at  4  months,  cndonwd  by 
defendant,  and  he  got  tho  proceeds,  araham.oamo  to  the  Bunk,  and  I  tS  him 
all  aboi^t  it.  ' '  -^^>/  _   , 

Cro$t^nniined.  

Defendant  kept  an  account  with  our  Bank.     I  alw.iya  have  considered  him  to 
be  a  reapeotable  man.     He  hocl  an  account  at  our  Bunk,  for  many  yeara.     Mr.    - 
Pickup  had  the  reputotion  of  being  owner  of  property  in  Sherbrooke  Street. 

From  circumstances  that  have  transpired  v.  g.  his  absconding,  I  have  not  now 
the  confidence  in  defendant  F4iad  before.     I  don't  know  where  Mr.  Pickup    ' 
went,  I  merely  know  ho  loft  the  country ;  he  came  back  sometime  afterwards. 

Frederick  Nath,  ledgof  keeper,  Ontario  Bank:  On  29th September  last,  the 
prpoeods  of  the  note  in  question  were  carried  to  the  credit  of  defendant ;  the 
proceeds  were  of  11101.26 ;  it  was  due  Ht^  or  I7th  of  Jaiuory,  1866.«- 


tAm.  fitktty. 


^   .   7 '*"'*'»'^fe*,;^|f^^  aj  Ft^fj^isii: -^  ^P'^ff^*^^'f«e|g||^7i?*^ 
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VII. 

Edm.  I'!c!:iip 


Mr.  Graham  pnid  and  retired  the  note;  the  privale  mark  of  the  Bank  is  on  <^\ 
the  note.  ^s  ''^ 

No  crog$-eocamtnution.  .         s  *' 

ylm/r«o  Buchanan  Stewart,  assignee  of  the  estate  of  defendant :  The  book» 
01  the  estate  are  in  my  possession.  ,  "     .        ' 

Case  of  the  Grown  closed,   ' 
„        Onih'im:  The  outstandiog  accounts  for  wood,  were,  at  a  meeting  of  the 
creditors,  handed  over  to  me  and  these  debts  wore  due  anterior  to  the  trans{,c- 
tion  now  in  question.  • 

\  Crota-exumined. 

The  accounts  handed  me  over  by  the  creditors  would  not  wipe  off  the  debt 
due  me  by  Pickup  upon  the  note. 
'         CSi»3ie»-  addressed  t)ie  Jury  for  the  defence,  and  R<,m$aff  for  the  Crowp. 

The  Judge  charged  the  jury  who  returned  a  verdict  of  "  guilty,"  but  recom- 
mended the  defendant  to  |h«S' mercy  of  the  Coirt.  ^ 

The  ease  reserved  on  poii^ts  submi^d  by  Mr.  Carter. 

The  defendant  gave  bail  to  appear  before  the  Cour^  of  Appeal,  on  Ist  Juno 
next,  after  which  the  Court  adjourned.      , 

At  the  trial  the  following  points  were  urgedi*  by  Mr.  Carter,  Q.  C,  the 
defendant's  counsel,  and  reserved  by  the  Judge. 

1.  That  the  indictment  did  not  sot  forth  any  offence,  as  it  omitted  to  specify 
the  false  pretences  by  which  the  signature  of  the  prosecutor  was  obtained,  and 
that  the  cla,^  35  of  Ch.  99  Cons.  Stat.  Ca.,  dispensing  with  tha  necessity  for 
avernng  the  false  pretences,  did  not  apply  to  this  new  offence  subsequently 
created.  v     V       ' 

2.  That  the  indictment  moreover  did  not  specify  the  name  o^  any  person  or 
persons  intended  to  be  defrauded,  such  allegation  being  necessary,  as  this  new 
offence  was  not  mentioned  in  the  clause  29  of  cb.  99  Cons.  Stat.  Ca. 

3.  That  the  indictment  did  not  specify  with  precision  the  date  of  the  note,  in 
whose  favour  it  was  made  or  when  and  where  payable,  and  did  not  describe  it  to 
be  a  note  for  the  payment  of  money. 

4.  That  the  evidence,  did  not  establish  that  the  defendant  made  use  of  any 
false  pretence  of  an  existing  fact,  or  such  a  flilse  pretence  as  by  law  was  neces- 
sary  to  sustain  the  charge.\    .  '-  -, '■ 

5.  That.at  most  a  promise  for  future  condack  was  proved  viz.,  to  pay  the 
prosecutor  on  account  of  an  alleged  indebtedness.  A  certain  portion  of  the 
amount  defendant  would  receive  wKen,  the  note  was;  iliscounted.        , 

jDuVAL,  C.  J. — In  this  tiase  we  do  not  think  there  was  such  a  misirepresenta' 
tion  on  th«j  part  of  the  defendant  as  to  justify  the  verdict,  and  in  fact  the  judge 
who  presided  at  the  trial  thinks  the  verdict  should 'not  have  been  against  him. 
If  this  visrdict  could  be  maintained,  it  would  follow  that  every  man  who 
purohased  goods,  stating  that  he  would  pay  for  them  next  week,  and  who  failed 
to  |»y  for  them  could  be  prosecuted  criminally,  instead  of  being  sued.  We  are 
bound  by  the  evidence  as  it  comes  before  us,  and  we  are  all  of  opinion  that  the 


i*4flsttffi<>kmt.    The  defendant  Trthcrcforodtgetiaii^;~ 
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MoNDELET,  J.— At  the  trial  I  ohargecl  the  jury  for  an  loquitul,  but  the  jury 
thought  fit  to  return  a  verdict  of  guilty.  I  then  reserved  the  ease  for  the  con- 
6idei;ation  of  the  full  bencb  as  to  the  suffioienoy  of  the  evidenoe,  and  I  entirely 
concur  in  the  opinion  that  the  evidence  is  inwifficient.  There  is  i^nother  con- 
sideration  that  weighs  in  favour  of  the  defendant.  He  and  Mr.  Graham  had 
had  previous  transactions  and  accounts  together;  an^the  fact  of  Mr.  Pielcup's 
absenting  himself  from  town  a  few  days  subsequent  to  the  particular  transaction 
on  which  the  prosecution  Was  based,  could  not  be  adduced  to  justify  the  pre- 
sumption  of  fraud.  I  instructed  the  jury  at  the  time  that  they  must  consider 
the  trannnction  npnrt  from  nny  pubscquunt  act. 

The  judgment  was  reoordcduil  the  following  words : 

"After  bearing  counsel,  as  well  on  behalf  of  the  prisoner  as  for  the  Crown 
and  due  deliberation  had  on  the  case  transmitted  to  this  court  from  the  court  of 

/?  "Bench  sitting  on  the  crown  side  at  Montreal,  it  is  considered,  adjudged 
and  fina%  determined  by  the  Court  now  here,  pursuant  to  the  Statute  in  lat 
behalf,  jhat  an  entry  be  made  on  the  record  to  the  effect  that,  in  the  opinion 
ot  thts  Court,  the  evidence  adduced  on  the  part  of  our  eoverei^  Lady  the  Queen" 
w  insufficient  in  law  to  justify  the  verdict  rendered,  that  the  judgment  be  arrest 
ed  on  the  said  verdict  which  Js  hereby  quashed,  and  that  the  said  Edmund 
rickpp  be  discharged  from  custody, 

T  V  t?  i.     ,_    r,  ^  •         Conviction  quashed. 

-/.  A.  ATaHway,  for  the  Crown. 

i:r.  Car/er,  ^.C,  for  the  defendant.  '-  . 

(F.  w.  T.)  1 


Tl. 

Bdn.  Plekuvk 


,  (APPEAL  SIDE.) 

QUEBEC,  DECEMBER  TER.M,  186G. 

Coram  Dctvai,,  C.  J.,  Aylwin,  J.,  Meredith,  J.,  Drummond,  J.,  Mondelet 

A.J.  i 


JEAN  BTE.  CRBSSfi, 


V3. 


{Plaintiff  in  the  Court  below,) 
1  Appiiiant; 


THE  ilOXORABLE  FRANCOIS  BABY,    .•  .  ^  -  '  - 

^.  {Defendant  in  the  Court  below.) 

-  ;  ■   aRd  "  <;    ' 

'  WILLIAM  PRANVOIS  BABV,  , 

RlBPOkOKHT, 

This  was  an  appeal  from  a  judgment  rendered  on  tiie  8th  of  July.  1864  bv 
tiie  Superior  Court  at  Quebec,  sitting  the  Hon.  Mr.  Justice  J.  T.  Tascheiiaiv^ 
by  which  the  plaintiff '8  action  en  premiere  instance  was  dismissed 

In  February.  1862,  the  appellant  instituted  in  tbe  Superior  Court  Kt  Qn.,h^. 
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Je«nBic.cirwf<  was  due  to  litm  under  a  deed  of  «ale,  executed  by  the  fatlier  of  the  appellant  at 
TiwBonMjibie  T'>ree  RiVers,  on  the  9th  of  January,  1819,  by  which  he  sold  to  the  Hon.  F 
Md  '  J' /Baby  two-thirds  of  the  seigniory  of  Nicolet  with  certain  rights  and  dependencies 
^  "iiibjT*  >n  consideration  of  the  sum  of  £12,000,  whereof  £1,000  was  to  be  pai4  in  principal 
1  within  a  certain  short  delay,  and  the  remaining  £11,000  were  to  form  a  consti- 

tuted  rent  (non  mchetuble)  of  £660  per  ann»}m,.payable  half-yearly.  Shortly  after 
this  sale,  P.  M.  Cresse,  the  vendor,  died,  leaving  by  will  a  certain  proportion  of 
his  property,  and  more  especially  of  this  constituted  rent,  to  the  plaintiff  in  this 
cause,  which  proportion  was  afterwards  increased  by  the  death  of  some  of  the 
other  heirs. 

The  plaintiff  set  forth  the  above  facts  in  his  declaration,  and  concluded  that  the 
defendant  should  be  condemned  to  pay  him  £1620,  for,the  arrears  of  the  said 
constituted  ground  rent  due  on  the  Ist  Nov.,  1861,  upon^is  purt  of  £\^^  in  the 

"    estate  of  his  father,  the  whole  with  cnsts,      "^ 7 

To  the  merits  of  this  demand  Mr.'Baby  pleaded  by  a  difeme  au  fond  en 
fait  and  a  perpetual  peremptory  exception  in  law.. 

By  th«  first  head  of  this  latter  pleading  it  was  alleged  that  the  seigniory  of 
Nicolet  and  the  domnine,  sold  to  the  defendant  by  the  deed  of  sale  cited  in  the 
declaration,  were  sold  under  execution  in  1820,  in  a  certain  cause  in  which  J. 
E.  Dumoulin,  in  his  quality  of  executor  to  t*he  will  of  the  said  P.  M.  Cress^,  was 
plaintiff,  and  F.  Baby,  the  present,  defendant,  was  defendant,  and  that  by  the 
judgment  of  distribution,  the  heirs  Cress^i^  had  received  on  account  of  the  price 
of  the  sale,  tl^p  sum  of  £3,998  9s.  &d.  and  £648  as  arreare  of  interest: 

That  afterwards,  ^and  herein  lay  the  pith  of  the  defence)  on  the  20th  February, 
1844,  at  the  ci<y  of  Quebec,  the  said  Pranyois  Baby  had  become  bankrupt,  and  in 
virtue  of  and  conformably  to  the  bankrupt  act  th^irln  force  (7  Vic.  c.  Itj^had 
been  declared  a  bankrupt,  and  on  the  22n^,J^ruaiV,  1^44,  in  the  city  of  Que- 
bec, a  commission  of  Bankruptcy  was  Mued  by  Robert  Hunter  Qairdner,  com- 
missioner of  bankrupts  in'tho  district  of  Quebec,  against  the  estate  of  F.  Baby,  who 
thereupon  made  a  cession  of  his  property  real  and  personal  to  the  assignee 
appointed  by  the  creditors,  and  that  all  the  formalities  required  by  the  law  had 
beejn  observed.  - 

That  W.  A.  Tl.  Gilnior,  acting  in  that  behalf  as  the  testamentary  executor  of 
the  said  P.  M.  Cresst^  had  become  a  claimant  upon  the  estate  of  the  defendant 
for  a  certain  sum  as  the  balance  of  the  price  of  the  sale  consummated  by  the  deed 
of  sale  mentioned  in  the  plaintiff's  declaration  and  for  the  arrears  of  interest. 
That  the  said  W.  A.  R.  Gilmor  acted  in  that  behalf  for  the  plaintiff  and  the 
other  legatees,  .nnd  received  dividends  out  of  the  said  estate. 

That  the  defendant  F.  Baby  having  conformed  to  all  the  requirements  of  the 
Bankrirptcy  act,  obtained  on  the  13th  of  April,  1844,  his  certificate  of  discharge, 
whjch  was  granted  to  liim  by  Wm.  Kina;  McCord,  one  of  the  judges  of  the  Cir- 
■«uit  Court  and  commissioner  of  bankrupts  for  the  district  of  Quebec.  By  this 
certificate  he  was  discharged  from  all  debts  proveable  against  the  estate  under  the 
commission,  and  it  was  afterwards  confirmed,  on  the  18th  September  following 
by  a  judgment  of  the  Court  of  Queen's  Bench  havii)^  civH  jurisdiction  in  the 
district  of  Onehpp 


W^Ki^TSYf^  (f^x^-^'^f 
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Under  the  second  head  of  tliiaplea,  the  defcndunt*  after  again  seUing  forth  the  je«nBto.Ci«rt 
ooinmisBion  of  bankruptcy,  the  certiaoateuf  discharge,  and  its  confirmation  by  The  uononbie  ' 
the  Court  of  Queen's  Beych,  alleged  that  the  debt  for  which  ho-  was  sued,' even  «''**«H»B«by 
if  it  had  been  exigible  at/ the  time  of  the  emanation  of  the  commission,  had  been  ^"ifabyT'* 
entirely  extinguished  by  the  certificate  of  discharge. 


'  this  pleading  tho  defendant  pleaded  in  bar  the  prescript 


By  the  third  head  i 
tion  of  thirty  years. 

ffo  this  exception/the  plaintiff  replied  generally  that  the  facts  were  untrue,  and 
by  special  answer,  by  which  he  prayed  that  the  commission  of  bankruptcy  of  the 
defendant  and  t^j  prooooJiii-s  hud  thereupon  might  be  declared  null  and  void 
and  be  set  aside/  . 

As  the  principal  points  in  contestation  are  raised  by  this  special  answer  it  may 
be  well  to  reptbduoo  its  more  important  portions  here.  -   r 

y  Le  demahdeur  demando  lo  renvoi  de  I'exeeption  du  d^fendeur  pour  los  causes 
auivantes,  siivoir  : 

"  Parc(M}uo  la  commission  a  die  emanue  h  I'instanoe  du  ddfendeur,  au  mdyen  de 
"  la  d^laration  suivante,  fil6e  en  Cour  de  Banqueroute,  le  vingt  F6vrier,  mil  huit 
"centcjaaranto  quatre:  "  Je,  soussigne,  Francois  Baby,  de  la  eit6  de  Quebec, 
"  marchand,  declare  parle  present  que  je  suis  incapable  detenoontrer  mes  en- 
"  gagements.  Datd  ce  vingtidme  jour  de  Ftfvrier,  mil  huit  cent  quarante  quatre. 
"  Sign<S,  F.  Baby." 

"  Parceque  dans  la  dito  declaration  en  vertu  de  laquelle  la  dite  commission  de 
"banqueroute  a  m  emand,  le  dit  ddfendeur  s'est  d&igne  fraudulcusemeaf, 
^'comme  domicilii  en  la  cite  de  Qudb>c,  tandis  qu'A  telle  dpoque,  longtemps 
"  auparavant  et  longtemps  ajjris,  le  dit  ddfendeur  n'avaitancun  domicile  danslc 
"  Bas-Cunada,  et  notamment  dans  la  cit6  de  Quebec  et  Je  district  de  Quebec. 

"  Parcequ'i  la  dito  dpoquo  et  prds  de  dix  ans  auparatant  le  dit  ddfendeut 
"  avait  Sun  domicile  en  la  ville  d'Albany,  dans  I'etat  de  New  York,  un  des  Etats- 
«'  Unis  derAmdrique  du  Nord,  oiH  il  rdsidait  avco  sa  famille. 

"  Parceque  lorsque  le  dit  ddfendeur,  qui  avait  fait  en  la  dite  ville  d'Albany 
"  une  banqueroute  frauduleuse,  est  venu  eh  la  cit4  de  Quebec ;  il  avait  laisse  sa 
"  femme  et  sea  eiifants  en  la  dite  ville  d'Albany,  oil  etait  encore  son  domicile,  et 
"  que  ce.n'est  que  lorsqu'il  eftt  obtonu  frauduleusement  soti  oertificat  do  d^hai^e 
"qn'ilafait  venir  sa  famille  en  Canada,  etqu'alors  il  a  etabli  son  domicile  en 
"  la  paroisse  de  St.  Pierre  lea  Bdcquets  dans  le  dista-iot  des  Trois  RiviAres,  oik  il 
"  a  toujonrs  reside  depuis  a  venir  vers  I'annde  mil  huit  cent  cinquante  qHiatre. 

"  Parceque  le  aeul  acte  de  banqueroute  en  vertu  duqnel  la  dite  commission  a 
"et6  dmande,dtantlad4claratioD  susdite  faite  en  vertu  de  la  clause  quinsieme  de 
"I'acte  de  la  Legislature,  pass^  en  la  septieme  annee  du  Bdgnede  Sa  Majesty 
"  ohapitre  dix,  laquelle  declaration  derait  6tre  presentee  au  juge  ou  commissaire 
"  du  district  ouresidait  le  defendeuy,  ou  dans  lequel  se  trouvait  le  lieu  ordinaire 
"  de  ses  affaires,  et  que  partant  la  dite  declaration  4tmt  fausse  et  frauduleuse 
^«  tons  les  precedes  subsequents  a  icelle  sent  nuls  et  de  nulle  valeur,  etdoivent 
"  dtre  annulles  et  mis  de  cdte  comme  tels. 

"  PftTCCquB  Ifl  dit  defendeur  n'avait jamais  fait  aucun  oogtmeroa  on  la  oiU  9Jf= 


.&. 
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JeuBta.CrcH**; "  lo  district  do  Quebec,  avant  I'^poqae  do  la  dit«  declaration,  et  que  par  suite  il 
^F«iS?fi  Biib'"  "  "**'?''  P**'°*  *'""* '®  ^'*  district  aucun  lieu  ordinaire  de  ses  affaires." 

•nd*'**  W  *  Ht  i|c  He  sfc* 

Wm .  Franfoid  ,  -^  t  =it  * 

B«by.  rpQ  g  portion  of  this  special  dnaw^r  the  defendant  demurred  and  assigned  the 

■  following  reasons : —  ^ ,   ^    . 

»M  ■      .     » 

Ist.    Because  the  certificate  of  discharge  pleaded  by  the  defendan^,  having  ^Q 
.     granted  by  a  Court  of  competent  ju'riadiction,' cannot  be  attacked  or  ito  force  im- 
paired by  th»  Court  now  here. 
2nd.  3eoaii8e  the  said  certificate  waa  duly  confirmed  by  the  Court  of  Queen's 

Bench,  holdjng  civil  pleas  in  and  for  the  diatriot  of  Quebec,  and  such  confirmatilm 
precludes  the, plaintiff  and  all  other  persons  from  disputing  the  validity  and 
effect  of  the  said  certificate.  ^  . 

.7^  3'd?  BepausC'the  plaintiff  citnnot  in  this  Court  invoke  the  want  of  jurisdiction 

of  the  Court  of  Bankruptcy,  in  respect  of  the  issuing  of  the  said  commission^ 

-•  -^th.  Because' the  plaintiff  cajinot  in  this actioq,  by  means  of  a  special  answer    ' 

obtain  any  judgment  or  order  superseding  the  said  commission. 

6th.  Because  the  detcrinination  of  the  Court  of  Bankruptcy,  in  respect  of  llhe 
issuingof  the  commission,  wus  and  ici  conclusive. 
'         ^       .6th.  Because  it  is  no  answer  tb  the  defendant's  exception,  that  he  committed  a 
fraudulent  a^t  of  bankruptcy  in  the  town  of  Albany. 
'  On  the  5th  February,^1863,  the  Superior  Court  rendered  a  judgment  on  the 

demurrer,  by  which  the  plaintiff  was  allowed  to  test  the  validity  of  the  discharge 
.  .      in  bankruptcy,  admitting  that  if  the  defendant  were  not  a  resident  of  the  district 

of  Quebec  at  the  time  ho  became  bankrupt,  the  discharge  obtained  would  be  in- 
operative and  void.  *"  .'      .  „ 

There  were  thus  now  raised  three  principal  issues :  Ist.  Had  Mr.  Baby  at  the 

time^of  the  issuing  of  the  commission  of  bankruptcy  a  residence  at  Quebec.     2nd. 

:  Whether  a  discharge  h  bankruptcy  can  be  defeated  by  proof  that  the  bankrupt 

was  not  a  resident  of  the  district  within  which  he  obtained  his  discharge.    3rd. 

Whether  a  prescription  of  thirty  years  is  interrupted  by  absence,  or  by  a  jud"-  • 

*  ment  of  distribution  in  bankruptcy. 

The  facts  in  Mr.  Baby's  life,  as  proved  in  the  base,  upon  which  was>ba8ei  the 
/    «  counsel's  argument,  are  as  follows:—    /       c  /        ' 

He  was  born  at  Quebec.  Before  1819  he  left  home  to  establish  himself  at 
»St.  Pierre  les  Bccqudts,  in  the  district  of  Three  Eivcrs,  where  in  th^  same  year, 
he  made  tjie  purchase  of  the  seigniory  of  NicoletJ  whi?h  is  set  forth  in  the  plain- 
tiff's declaration.  In  1829  or  1830^Mr.  Baby  was  married  at  the  parish  of  St. 
Philippe,  in  the  district  of  Montreal,  where  he  rcmaindi  till  1837,  when  he  went  to 
Albany,  in  the  State  of  New  York,"at  which  place  he  resided  with  his  family  until 
about  the  month  of  February,  1844.  Tomirds  the  «!nd  of  January  of  that  year,  ' 
"7:  hearing  that  his  mother  was  dying,  he  hsistcncd  to  Quebec,  where  he  arrived  on 
the  3id  of  February. 

On  the  2pth  d"  the  same  month  he  made  his  declaration  in  the  Court  of  Bank- 
roptcy  that  hg  way  unable  to  m^ct  his  liabilities,  and  tlin  nnmlniiMJftn  nPbnn'r- 
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raptoy  bears  date  the  same  day.     Ho  was  thus  just  scvcnteon  days  in  Quebec  JewBf.CN.*. 

before  he  went  into  the  Bankroptcji.Court.     The  question  in,  had  he  in  that  time  Th«  H^io^bi. 

acquired  a  domicile  ?  FnuvotoBabrj 

The  Court  held  that  he  had.       i  , 

MoNDjLtT,  J.-With  regard  to  Baby's  domicile,  I  am  of  opinion  that  upon 

his  return  from  Albany,  he  immediajtelyrc-assumcl  the  paternal  domicile,  and 

thm  was  confirmed  ^his  subsequent  residence  ut  Quebec. 

«  ^T^^'^*  "^-^^  question  Which  we  are  now  called  upon  to  decide  is 
Whether  the  oomffissioner  of  ftinkruptcy  had  Jurisdiction  in  the  premises  ?»' 

For  this  It  WQS  necessary  that  BaKy  should  have  hud  a  domicile  in  Quebec.     This 
I  think  he  had,  for  one  day  irsuiBoient  to  obtain  a  domicile  when  accompanied 
With  the  proper  intent.     This  princi^o  was  not  li.-htly  adopted  in  France,  (y. 
Toulher  s  Commentary  on  Art :  9. 0.  N.)  an<it  will  be  found  to  beconflrmed  by 
many  judgments  since  rendered  in  France.     I  m>.y  also  incidentally  state  a  oa^ 
^  which  I  remember  was  decided  in  Scotland  in  which  a  residence  of  42  days  was 
considcredsuffioienttoestablishadomicile.  Thequcstion  tho,.,  is',  had  Baby  when' 
he  made  his  declaration,  the  intention  of  fixing  hfs  residence  at  Quebec  ?    This 
18  olpnrly  established  by  his  subseqent  conduct,     [jn  support  of  this  opinion 
the  learned  judge  here  cited  Locr4,  and  Demolombe  No.  345,  vo.  domicile  ]  This 
then  satisfies  me  that  the  commissioner  had  jurisdiction.     It  is  true  that  it  ap- 
pears a  hard  Qtse  that  only  *he  few  privileged  creditors,  who  happened  to  be  in 
the  district  at  the  time  when  ^he  declaration  was  made,  should  be  paid ;  but  this 
IS  the  fault  of  the  Court  of  Bankruptcy,  which,  having  it  in  its  power  to  do  so, 
should  have  ordered  notice  to  have  been  given  in  the  other  districts  of  Lower 
.•Jl  i  ?^  *?*'"^''  ^''^  commissioner  did  not  perhaps  use  a  proper  discretioti, 
stiU  he  had  jurisdiction,  and  therefore  theright  to  ^iVe  the  discharge,"  which  was 
afterwards  confirmed  in  the  Court  of  Queen's  Bonch.    The  judgment,  of  the 
Superior  Court  is  therefore  confirmed  with  costs,  t?  '     <  " 

I'ournier  <i^  aimson,  for  HjpffiMmt.  -  ' 

F.  C.  Vannocoui,  for  respondent, 

(J.  T.  w.)     ,,  .; 


''^, 


•■^j^f' 


'  V  (APPEAL  SIDE). 

QUEBEC,  DECEMBER  TERM,  18C6.  ,  .\. 

Coram  Duval,  C.  J.,  Aylwin,„X,  Dbummond,  J.,  Badoley,  J.,  Mok^. 

,  .  >    .      "        "     ,      .        THE  CORPORATION  OF  QUEBEC,  V 

;) :'  "  (defendants  in  the  Courf  Moie,) 

■  •  ■■•..■  ^  . 

J-  Appkllabts; 

'-: ^     -  AND  .  ■  -  ,      .  V' 

•  >        Tn|;  HON.  BtVft  CARON,  ^        ' 

.  i       ,  .-,^  ^j  -  J  ._  : {Plaintiff  in  tlie  Court  Mow,) 

•  '  .  ^  Res^ondbijt. 

""^'"irnl"?  r'''^!! '!•''**"'  V  to  recover  b«k  money  which  ha,  been  paid,  but 
12  TT'-  »"»«^t"«  <"  •  P«»»^'Hrf  debt,  when  Illegal  coereto  has  bee«  ^.Ibyed 
'to  obtain  the  payment. ■ ^  m»»»  cu.f  mjrmi 
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♦km'^QueKo      ^'■'K'"»l  Option  condictio  indtbiti  to  rctovor  back  money  paid  under  the  fol^ 
Th«.  i?Sior«bie ''^"'"'^  circumstances,  as  stited  in  the  declaration :— The  responddnt  Kt  oettuin 
.mm  caron.   premises  in  Quebec  to  one  penjamin  for  fiva  jeam,  ^ho,  by^  th<l  terms  of  tlio 
lease,   was  bound  to  pay  the  raunipipal  wflier  i'ates  oontiniiallj^^  in,  advance, 
Benjamin  occupied  for  throe  years,  up  to  the  30th  April,  186"2,  when  th?  lease, 
though  having  still  t*o  years  ta  run,  ^rn?  cancelled  by  the  parties,  but  Beqjamin 
had  failed  to  pay  any  part  of  the  water  rate,  which-  then  amounted  to  $532. 
The   premises   were  from  that  tim«  fist   to   Messrs.  Glover  &  J^y.    By  the 
amended  Corporation  Act,  29  Vie.  c,  57,  i.  24,  §11.  which  came  into  opera- 
tion on  the  15th  September.  .1866,  the  fight  of  action  of  tlio  T!brporotioh  for 
tlie  recovery  of  past  and  future  assessments,  taxes,  or  other  munioipnt  duties,  is 
barred  by  a  presoription  of  two  years.     By  the.  22nd  sub-section  of  the  36th 
section  of  the  same  Act,  power  is  given  to  the  Council  to  order  the  stoppage  of 
'  the  supply  of  water  to  any  person  who  fails  to  pay  his  water  rate  within  thirty 

days  aftier  the  same  is  due.     The  Corporation  has  the  po^er  to  recover  the 
water  rates  against  either /the  landlord  or  tenant  of  the  supplied  house.     On 
tlie  10th  December,  1865,  preparations  were  made  to  out  off  the  supply  of  water 
from-the  premises  oocupied  by  Messrs.  OlpVor  k  Fry,  in  order  to  enforce  the  ' 
payment  of  the  water  rates  which  had  been  lefb  unpaid  by  Benjamin  when  he 

gave  up  the  premises  in  1JB62 ;  whereupon  Messrs.  Glover  &  Fry  threatened  the 
respondent  with  an  action  of  4pm8ges,  if  they  should  be  deprived  oftheir  water. 
To  avoid  this,  the  respondent  paid^  to  thp  appellants  the  sum  demanded,  vis: 
(600.71,  being  the  amount  »f  witter  rate  due,  with  interest  and  costs.  This 
payment  was  made  by  the  respondent  under  protest  served  upon  the  Corpora- 
tion, and  with  expren  reservation  of  his  claim  for  repetitioq.  In  the  prosecution 
,  ,o^this  claim.:  the  present  action  was  broaght. 

LdievreJxot  th9  plaintiff,  urged  that  the  sum  had  been  obtained  by  the  Cor- 
poration by  illegalmeans.     That  at  tH  time  it  was  threatened  to  shut  off  the 
water,  ^  arrears  of  water  rat*  were  due,  any  that  might  have  once  beeti  due 
being  absolutely  prescribed  under  th«  statute  29  Vic,  o.  67,  and  could  not  be 
.,    revived.    In  faot,  t^at  it  was  a  clear  o^^e  of  cpm/t^irA)  indebiti.     The  payment 
■  having  been  obtained J)y  illegal  oonatraint,  ai^d  having  been  made  under  protest 
in  no  ways  affected  the  already  apquired  preaoription. 
«  -fiatV^tV^^,  for  defendants  vT^tbestalate  does  not  apply.    It  would  be  giving 

it  a  ratroactivBi^fflaot  to  mak^  it' cover  the  case.  That  tbeihoney- was  morally 
-,  V  .V  di^e,  and  that  therefore,  having  bee«  paid,  could  not  be  recovered  babk,  even  if 
/  ^  there  had  be^n  ft  presftription.  That  the  pre8eriptioninVoke4  by  the  plaintiff  ; 
.  .  in^ia  action  referred  only  to  £he  rights  of- the  Corporation  tq  bring  certiw' 
aotionv,  and  tbat  in  the  present  case  they  had  brought  no  action  against  t^e 
\  '  plaintiff.  That  the  plaintiff,  by  paying  the  money, '  had  renounced  any  righ^ 
\  which  he  might  have  had  to  plead  prescription.  '  -^S-^ 

\  The  defendants  pleaded  to  the  plaintiff's  declaration  by  a  perpetual' peremp-, 

\   toiy  exception  in  lai^,  which  was  formally  overruled. 
^    In  Appeal:—  ;  <  ^  ■- 

Badolbt,  J.,  after  reciting  the  facts  of  the  case  as  above' givep,  oontinaed  as 
foUowi;/  *- 
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.  provUions  rolled  upon  by  either  party  are  both  The  Corpo,.. 
are  contemporaneous  (viz:  s.  24,  811  ands  36  **'"'  "iJ^"*"**' 
;ney  both  possess  onfl  onmmnn  a>„>...^  .* !•  _    The  Uonorabia 


It  must  be  observed  that  the  ^™ 
praoriptim  ,„„i„' „ .     I   .  "»  ■"«"»Pl  10  .l«nj  lh»  rolroaotifit,  of  Ih, 

Hon.  the  paCnt  l„rl  P.      .    'J^**'""'"^'  "•"!'»''«»«»ding  the  preserip- 

enVwuB  roali;  ;„d  h      ttN^- ,  ,^"';*  'J,^-^  "'"^--ble  that  the  «spoad-  .    '      . 
premises,  whit  t  iatra  Lnde^   hi    [,    '  "T"  ''  '"'- ''"PP"«<J  to  hie         „  ^ 

of  two  years'  nre Lrin^^n  K  '"^*'"'»"«  *»•»''  '^^hout  this  opportune  enactment 

or  bar  theUtut:     '^^^^^^^^^^^  H«^*  "  "'-P'^  to  P-cnt 

words,  they  bar  the  re^edv   J"*'?/'''^*''*  «oovery  of  a  civil  debt;  in  other 

debt,  though  prlriW    tZrTK,       "t'"!  P'^'*"P*'''-'  «»'l  P-y  ••!«   ' 
for  the  paymeTSn   hi  ?■■"  *''^''«r™"''  "  «»«nt  ebnsider.tion 
demandLniil   li"Jf"  ?"^  "^al  objeetio,  may  be  urged  against  the 

effeot  of  acquired  pJenStL^/'^^''^  Jown  that  to  take  away  the     '      ' 
to  be  suppled  tS  S  ^r7     ""''  •'"  °  *^°  ^'''""*"'y '  '^ '«  -ot    • 

tode.tr<^id^l:S^t't.s£r^"'"^°**^^  "  • 

P^acriptionasabsoluttX^strl^^^^ 

Pothierand  other  eminent  IeXshn^I.i/rT'1'  """^  ""'""■■•''  "»•*>' 

ti<W  .-s  not  to  deltroTorlxS  Ml     '"       '5'^"  r'  *''"  ''''"♦''""••J^  P'««"V  "     " 

^npon  the  voluntary  act  of  the  le  !  fr  k„?J^ '  ,\W^^^^  «"««'y 

and  law  in  connection  with  It  YIk;'  "^T  S^'"T  "'^^^^stances  of  fao,t 
been  proscribed  hisvolun  „.  '\V  ?/  ^"'""t-rHy  pl^id  his  debt  which  had 
woBfo'r  a  valid  i"^^^^^^^^^^  Ztu'  T-  ''''^^'^  "^^^^  *"«  P^^™-^ 
vokntaryiharaoter  of  Ae  Imt    here  «*  ,«  p«,i,„,^  this  ,i,„ pie  poinVof  the 

^was  «  payment  rdeltl7T!^*''*^^  '"''^  ••""'  J3«"«  »«  this  case.    It 

wasfoLdupl"!  ;t:cL7 h^^^^^        'T"*^"* '^y^^^ 

tfieir  justification  in  thil  re^  "'  *'"  ^"'P'""*""'  "nd^rteir  protest  k  '• 

one  of  two  evils,  either  tolTHebt  ,1.   A    ^  '"^  '"  '^'  """"P*'"'*^"*  ^"  '^^' 

to  pay  damages  whihredlvedtavt?-"^^^^^ 

been  voluntary,  it  w^"  KT'^l'^r'^' !°  »''rther^ca^-could  the  payment  have         .    ' 
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made  without  it.  It  waa  an  influeuoe  which  took  away  the  voluntary  oharaoter 
from  the  payment,  and  yet  whioh  oould  opt  be  raoke^  with  crainte  et  viotmre. 
Uuder  those  oiroumstancus,  this  payment  not  being  voluntary,  but  made  under 
pressure,  the  plaintiff's  aqtion  must  stand,  and  the  appeal  be'dismiiised. 

MoNDELKT,  J. — Lo  jugement  do  la  Qour  Supdrieure  fuit  voir  co  qui  on  est : 
Lo  Toici :  • 

"  Considering  that  no  right  of  action  existed  in  the  defendants  in  the  month 
"  of  December,  one  thousand  eight  hundred  and  sixty-five,  against  the  plaintiff 
"  to  enforce  the  payment  of  the  sum  of  six  hundred  dollars  and  seventy-one  cents, 
"  or  any  part  thereof;  and  yet  that  the  defendants  acting  as  if  they  had  a  ricrht  to 
"  enforce  payment  thereof,  did  illegally  order  the  stoppage  of  the  Huppiy  of  water 
"  to  the  plaintiff's  house,  and  that  the  plaintiff,  in  order  to  proveul  Jtiuinge  to 
"  his  tenantq,  did  pay  to  the  defendants  the  said  sum  of  six  hundred  dollars  and  ' 
"  seventy-one  cents  under  protest,  aad  with  the  express  reservation  of  his  right 
« to  recover  the  0^e  back ;  ^  .      ' 

"Considering  that  the  defendants  cannot,  out  of  their  illegal  uet^in  stopping 
"  the  supply  of  water  to  the  plaintiff's  house,  make. out  a  legal  right  to  retain  the 
"  said  sum  of  six  hundred  dollars  and  seventy-one  cents,  which  would  not  olher- 
"  wise  have  been  paid  to  them,  the  Court  dolh  adjudge  and  ooridcmn  tlte  said 
"  defendants  to  pay  back  to  the  said  plaintiff  the  said  sum  of  six  hundreS 
"dollars  and  seventy-one  cents,  with  interest  thereon,  from  the  twenty-second 
"day  of  December,  one  thousand  eight  hundred  and  aixty-five,  and  costs  of 
"suit."       '  -'' 

La  loi  est  formelle,  «t  oomprend  le  pass^  comme  le  futur.     ' 
Je  trouve  le  jugement  en  premidre  instance  bien  fondd,  et  je  pense  qu'il  doit 
6tre  confinn<S.  •         , 

La  tb^rie  de  Pothier  (Condiotio  Indebiti,  §174)  repose  sur  ce  qu'il  uppelle 
r insinuation  de. Marcellus  quant  &. la  distinction  entre  la  dette  Aao  moratenj.mt, 
quoique  non  pas  ligalement,et  Pothier  fonde  sur  cette  distinction  insinudo  par' 
Marcellus,  I'exception  tju'll  apporte  ao  principo  qu'il  a  dnono^,  vis.  V.  3e  cas; 
art:  144) : — "  Je  suis  censo  avoir  payd  ce  qui  n'^st  pas  dfi,  quoique  scion  le 
-"  Bubtilitd  du  droit,- je  puisae  paraitre  en  -Stre  ddbiteur,  loraque  j'avaia  une  excep- 
"  tion  pdremptoire  pour  m'cn  ddfendre."  '  !■ 

Appeal  dismissed. 
L.  G.  Baillargi,  for  appellants. 


*  I 

LeUivre  &  Caron,  for  respondent. 

(J.  T.  W.) 
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qOUR  8UPERIEURE. 

MONTMJjJL,  IM  AVRIL  1804. 

,     Coram  Smith,  J.  . 

No.  1333. 
Lahndt  t».  Rolland. 


.1 


*•?.. 


*H»  :  :rlo.  Quen  niati«i«  d«  oommwM,  i«!Br«Mel«r  d'oM  ObttnlloD  at  d'nn  «««...- 

rieor  *  I.  date  d«  lobll..tlon  d.„.i. «..  .-.I,!  .  5:  !  "  •"*  ""  '^"'P*'  <"'»'•'"  Po«tt- 


'  -'.V 


bord  Impni*, lur  le «ompt« counuf  j  "  P«wm«nii t  ttn  ftitt Mnlmt  d.. 

ao.^Qn.  blen  qn'an*  obligation  fut  codmrUc  pour  XM  «i..  diflwt  d«  i)o»l<i4,.«i„.  -- 
«•  do  I'obllffitlon  dolt  «tr.  iDftrt  du  Alt  ^e  le.  nrwi  e.^„X T  Jrt^*'""  >«"'  ^ 

et  qn  I  n-.valt  p..  prouv<!  .toI,  vendo  d'etre.  m.rch»ndl.«.  .a  d«bU«nr\»n,T!™  u?^" 
lemoount  del.  dito  obligation  et  quen  cpii.<quenoe  II  de^ltlt^nond.^^^ 
q«itt.n«  a.d6blt.»,  ..,r«..t  prouv*  que  'e  Z.X^i^^i^rmxS^::^:^^^^^. 
Jnequ'A  oonoumnoe  de  oetto  ■omme.de  £M  tSt^xM.  «'0"f»«OB  avait  M  pa,« 

^      Le  demandeur  pour.uiTait  le  d^fendeur  pour  J,  f.ire  cond.mner  &  l«i  n««ep 

d^lr    ."r  °''Sw  ''*  ^*''  ^''-  ~«^-"^^*«"»e''tie  p.r  lui  en  favour  du 
dtfcndcurjeler  aoftt  1^66.  et  pour  faire  radier  una  H^^^^^ 
egiatn^ment  de  cette  obligation.     II  pr^teudait  .vol  plus  que  p.,<Joetteobli«- 
Uon  et  produisiyt  de.  re^us  pour  un  niontant  d'au-delA  de  JEIOO  oourant  ainai 
qu  un  prom  par  lequel  le  d^fendeur  avait  dttf  sommfi  de  «igner  quitUnce ' 

.  cett.obI.gat.OD,  une  balance  de  £27.  6b.  .courant,  et  <Sfliit  ainai  bien  fond^  A  «.. 
W^  en  donner  quittance.  Que  lea  diver«es  somuies  aux  moyens  desqueUe.  le 
d«ende«r,pr4tenda.t  avoir  «,hev<5  d'^teindn,  I.  dite  obligation,  avaien?<JtTdon! 
nfies  en  p«.enient  d  un  oompte  oourant  de  marchandiaea  venduea  par  lui  au  de- 
mandeur  aubs^qiiemment  a  la  pa«aation  de  cette  obligation.  Que,  en  veriu  cr«„d 
TT7lv^"  .ntervenue  eirtre  lea  parties,  lea  paiementa  aub^uent.  4  U 

t7,^      '"  '^^"''"•'^  '*''  •'•'**'''8"*^*'"  qu'apris  extinction  complete  du  co.np",; 

t«i;!l  !7^  n'^noo^aient  aucune  impu^tion  particulidre,  6tant  oon^ua  en    ' 
tenn«i  gJniSraux  :  «  Re^u  acoompte/'  4  I'exception  d'une  quittance  notari^  en 

Ja ^*    *!•      ™'  ^®^^'  P*"*'  '*"*  ~°""« '^^^^O,  qui aurait  M  pay<k.  Bur  lea  in- 
t^rfita  et  le  principal  de  la  dite  obligation,  par  le  demandeur. 

Xed^fendeur  ay«nt  produit  A  I'enqufite  le  nomme  McKercher,  son  anciea- 
teneur  de  livrea,  dans  le  but  de  prouver  la  convention  verbale  ci-deaaua,  lui  Bt  1« 
queataon  amvante  :  «  Avej-vous  eu  connaiaaance  d'aucune  convention  oa  entente 
^  entre  lea  ptrtiea  en  cette  cause,  aa  aujet  de  I'imputation  des  patementa  faiti 

par  le  demandour,  et  auquel  il  est  refenS  en  cette  cause  ?" 

Le  demandear  a'objecU  d,  cette  question  "  comme  ^tant  ill^e  et  tendant  4 
.    prouver  outre  et  oontre  le  conteno  des  reQus  donnas  par  le  dtfendeur  aa  do- 

mandeur  et  4  dtablir  une  imputation  de  ptUements  d^jA  faite  au  mojen  de« 
*'  dits  reguB  et  par  I'dpdration  de  la  loi."  j       «. 
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Ootte  objeotion  ayant  M  rejot^o  par  l«j  jugfl  prifaidtmt  4  I'enqulto,  lo  draian- 
(Icur  lit  Hmtion  lo  2G  octobre  1863,  dcvant  In  Cotir  Sup4!riouro  prdiiid«$o  p«r  Son 
IIoiinoi)r  lo  jugo  Ikrtholot,  "  qua  la  d^oUion  rondue  di  ronquAto  ot  rojotaat  I'ob- 
"  jeotion  ci  deaaus,  fftt  revis^o  «t  modifl^e  de  niuuiiire  i\  iitaintenir  la  dito  objeo- 
"  tlon." 

Cetto  motion  fut  rojot<5o,  par  Jutreiuont  iatorlncutoini  rendu  lur  loollo  le  31 
ootobro  18«I3. 

Lo  dcmnrideur  produiHit  urio  oxooption  ijk  m  jugcrnont,  ot  I'onquoto  fut  conti- 
nudc.  II  tut  prouT6  quo  lorn  do  la  paMotion  do  I'obligation  on  queation  et  nub- 
H^queinnioDt  H  ootto  date,  le  d^fondeur  dtait  foriuellonient  oonvenu  aveo  le  doninn- 
deur  de  lui  fuire  do  nouvelies  avanjes  en  marohandincflraveo  la  condition  oxprciMo 
que  toua  lea  paiomenta  qui  seraient  faita  aeraient  d'ubord  imputdii  en  pnicmant 
doa  nouTollda  avancea,  et  mia  &  compte  de  I'obligation  qn'uprda  extiuctioo  com- 
plete du  oompte  oourant.  ' 

Ijora  de  I'aadition  finale,  lo  demandeur  oooteata  de  nouToou  la  valour  do  fa 
preuTo  permiae  h  I'enqufite.       / 

Bilanger  pour  h  demandeut. — L' action  du  demandeur  ost  k  I'effot  d'obtenir 
quittance  oompldte  de  son  obligation  d'u  ler  aoCit  186S,  et  radiation  do  I'hjpotho- 
<(m  orMe  par  oette  obligation.  Nooa  avona  prouvd,  tant  par  let  admiaaiona  du 
ddfendeur  que  par  doa  re^us  que  plua  de  j^lOO  ontQte  puyda  par  le  demandevr 
dopuis  que  cette  obligation  eat  devenue  due,  sonioie  qui,  duna  toua  les  oaa,  eat  plua 
que  auffiaante  pour  I'dteindre  compl^tement  tant  en  capital  qu'intiirota.      > 

Lo  d^fendeor  »  foit  preuve  d'une  convention  verbale  intcrvenuo  enire  loa  pilr- 
ties,  on 'Vertu  dejaquelle  il  pr<Stcnd  aifebtor  cea  paiementa  d  I'extinction  d'uii 
oompte  oourant  de  marcAandises  vendues  depuiti  la  dato  de  I'obligation.  Gvtte 
preuve  doit  6tre  rejot^e  du  doaaier  en  autant  quelle  cat  contrairfri'i  la  loi.  Ellu 
ne  tend  ik  rien  moina  qu'4  prouver  outre  et  contre  le  contenu  doa  re^ua  donnes 
par  lo  ddFendeur  ayi  demandeur. 

lo.  Elle  prouve' outre  lo  contenu  doa  re<;u8  en  cc  qu'elle  tend  u  ^tabltr  queries 
aommes  ont  ^te  donn^os  Oi-compto  d'un  oompte  oourant,  oe  dontlea  rc^us  nefont 
pofl  tuention ; 

2o.  Elle  prouve  eontre  le  contenu  de  cea  re<;u8  et  tend  &  lea  oontredire  i  II  u'y 
est  fait  auoune  mention  de  la  creanoe  sur  laquello  ces  sommca  aont  imputees.  Or, 
on  Tabaenoe  de  telle  imputation  formellement  ezprimee,  la  loi  eat  1h  pour  opdrer 
rimputatiotn  et  d^larer  que  cette  imputation  ae  trouve  faite  de  plehf'Uroit  sur  la 
crdance  la°plus  ^noienne,  la  plus  ondreuae,  laquelle,  dans  le  cas  aotuel,  a^rouve 
6tre  I'obligation.  Learoglcsconcernantrimputation  despaiementji  so nttel lenient 
claires,  les  opinions  des  auteura  qui  ont  6crit  sur  la  matierc  sont  tellenient  uni- 
formes  sur  oe  point,  qu'il  ne  pei^t  y  avoir  de  doute  &  ce  sujet. 

Qr,  la  loi  ayant  impute  de  plein  droit,  i-compte  de  I'obligation,  les  gaiemAots 
constates  par  los  i-e^s  en  question,  o'est  done  prouver  contrairement  a  ces  iiliyus 
que  de  prouver  line  imputation  de  ces  paiements  sur  une  autre  cr^ance. 

D'ailleurs,  I'admission  d'une  preuve  testimoniale  dans  un  cas  semblable  est 
evidemment  contraire  &  notre  droit  et  ^pecialcment  auz  dispositions  du  statut 
des  fraudes  qui  r^git  la  prouve  de  scmblablet(  conventions  en  matiere  de  com- 
merce. ^ 
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En  Mwond  lieu,  il  WWulte  d'un  ^lat  d«  oompto  prodult  par  le  d6raad«ur  ioi- 
mfiiiie,  au  Mutien  d«  son  •olion,  (jtle  o'ut  par  «rr«ur  quo  l-obllgation  a  6ui  coo- 
Mntie  pour  £83  Oa.  et  qu'ello  n'lunit  d(i  dtrt  que  pour  X34  IH*.  9d.  Auaai  v 
caM>  itipukJ  qu'elle  dovra  fltro  r<Jd^lte.  a'il  y  »  Hau.  I|  .pport  au».i  A  oet  <itat  'd« 
oompto  quo  loa  paiciiien»«  f«iu  par  lo  donilndour  aont  HufBianU  pour  ^^teindre  d 
it  foia,  ct  l'obligationjr<!.l^|tt>coromo  dit  ci-dcasua.et  le  coinpto  oourant,  en  a<;rte 
que,  quolqu'll  en  pui«^e  Ctro  do  la  (|ueation  d'lniputation,  lo  demandour  doit,  d«tia 
toua  U  ca^  obtenir  tea  ooncluNiona  de  aon  action,  le  montant  do  £34.  18*  9d 
cournnt  et  iuftrCta  ae  trouvant  <Jtoint  par  le  aoul  paioinont  du  7  fiSrrier  1861 
dont  I'lrnputfttion  est  fuito  par  la  quittance  aur  I'obiiKBtion.  " 

Tnuklpour  Uiii/endtur.-T)o  c«  que  lea  livrea  du  d<5fondeur  no  comportaient 
m  do  la  puaaation  d(^  rpbliRBtioo,  quune  balance  do  £34.  18a.  9d.  oourant  eo 
•f  fuvcur,  Il  ne  a'cnaujit  nullonient  que  robJigation  dolvo  Otro  rdduite  A  cette 
•omnie,  vu  que  le  montanturdii  «n  6tre  ooaipl(J.<J  lora  de  la  paaaation  de  I'obliM- 
tion.     La  prouye  <itablit  qu'il  est  de  coutunie  dans  lo^conimerce  do  pasaer  une 
obligation  pour  nS  montant  oonvenu,  ler,uel  est  onsuite  compMti  par  une  vente 
do  mnrobaodiaea,  si  I'.noion  coropte  ne  so  monte  pas  H  la  sommc  stipuUti  en'l'o. 
bligndon.  Cette  vcnte,  ccn.s^e  pajcio  par  lobligation  eat  en  consiquerioe  r6put<$e 
laite  argent  comptant  et  entree  commo  telle  dana  les  iivros,  sans  qu'il  en  soit  fait 
mention  au  oonipte  du  ddbiteur.     Cost  I'oxplioation  qu'en  donne  le  dijfendeur 
intorrog(<  comme  tdmoin.     II  est  vrai  que  I'obUgation  porte :  "  Sauf  A  d^duire  " 
m%  sou lemcnt  •<  si  le  ddbiteur  prodirit  des  reyus."      Or,  il  faut  prendre  oet'te 
clause  tolle  q^We  cat.     Cost  la  Ioi  que  los  parties  ont  Mablie  e%tre  eui,  et  par 
luquelfe  ils  do.ront  etre  rdgis.     Or,  le  demandeur  ne  produit  pas  de  reju  pour 
fairo  diminuer  l-^hl.gation.    D'un'autro  c<it6,  rien  ne  prou^equ-ilV  ait  eu  difkut 
de  consideration,  rien,  si  ce  n'est  que  les,  livt«s  ne  monir^ent  lors  de  sa  paaaa- 
tion, qu'une  balance  de  £34.  18s  9d.    Tou,  les  t6moins  Jurent,  d'ailleurs,  que  le 
denrandcur  a  re^ii  pleine  oonsid^iration  pour  tout  le  jiiontant  et  expliquent  com- 
iriont.     C'6mt  au  demandeur  ^  fuire  la  preuve  forihelle  du  ddfaut  do  wnsiddra- 
tion,  preuve  n<?<ic88airrau  soutien  de  sos  priStentions  et  qu'il  n'a  pas  faite. 

En  second  lieu,  il  s'agit  d'uppr<5oier  A  leur  juste  vileur  les  objections  que  le 
■demandeur  oppose  iV  I'admission  do  la  preuve  testlmoniale  faito  par  le  ddfondeur 
de  1  imputotion  des  poioments  sur  le  compte  oourant.     II  protend  que  I'im'puta- 
tion  so  trouvant  faito  par  les  rejus  sur  I'obligation,  co  serait  contredire  les  reoaa 
que  de  prouver  une  imputation  ?ur  une  autre  cr^uaj,    Cette  pretention  eat  mal 
fondde ;  et  le  djfendeur  mnintient  qu'au  contrajre,  si  d'kprds  la  teneur  des  recus 
U  y  a  imputation,  elle  est  faito  sur  le  compte  eourant.     Les  re^us  ^tant  oongui/ 
d'une  maniire  gdndrale  et  en  termos  vagues,  on  ne  pent  attacher  4  cos  mots  • 
•'  Reyu  acoompte"  que  la,  significationiqu'ils  opt  commun/ment  et  qu'on  leur 
donpo  dans  le  langago  ^  commerce.     Or,  quelle  eat  leur  signiBcatlon  dans  les 
affaires  et  suivant  les  usages"  ctcoutumes  dtablies  ?     II  est  dtabli  par  les  tdmoins 
Chs.  McKercher  ett.  J.  Beliveau,  BSftmes  d'une  grande  oxp4rien<io  dans  ces 
inatit\res,  que  ces  mots :    \'  Re^u  a;o  "  sans  d<5signation  d'aucun  titre  de  cnJance, 
signifient  invariablemtfnt,  dans  le  commerce,  i-compte  d'un  compte  oourant.     Or 
■Ja  prouve  de  qet  usagft  doit  fitre  re^ue  par  les  trib^naux  ' 
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'*  DMHining  of  th«  lingu^;;*  of  th«  eootraot,  or  to  MMrUl 
"  lh«  oontraot,  in  th«  abMuoc  of  eiproM  itipuUtloD*, 
"  e«)uivooiil  aod  obMurt." 

I  «Nfnl*«ron  Er.  (  303,  p.  310. 

0«  rjui  Mt  oou(uai«  K^ndrole  dans  l«  oomm«rM  t«l  (|u'«ipll^ 
■u  reate,  oonllriutf  par  uu  princi|)a  do  droit  loutanu  par  dea 
nioD  Ait  autorittf,  «t  qui  ^tabllwwnt  qu'on  matiira  da  oompt* 
ordinairaa  ooooarnant  loa  iuiputationi  ceaa«ut  d'Otra  appUquabloa. 

a  Qougvt  al  Mf rgir,  Noi.  31  at  iV,  p.  300. 

A\>Tin  avoir  ^nonc4  lea  r^lea  ordinatree  aurl'linputation  aur  leaquell) 

mandeur  baiio  aea  prifientiona,  iMnaHd  ajoute: '*  Lcar^lea  qui  prtfo 

"  aur  I'imputation  legale,  no  aont  paa  appliqoablea  en  matidra  da  oompta 

"  notamment  calla  d'apr^  laqaallt  lea  paiemeot<i  a'imputent  aur  la  dette  la  plus 

*'  on^reuse  «t  la  pluaaneien^e Cette  diff6rcnoo  entre  teadcttAa  nSiullane 

"  d'un  oonipte  courant  «t  lea  dettaa  ordinoirea,  proviennent  do  oe  que  lea  romiiwa 

*'  r4eiprcK(ueiuent  faitea  par  compte  oourant  Ha  aont  poa  don  paiementa 

"  maia  une  torte  dc  contrata  de  prdta  r^ipro(|uoa."  i 

3  Mmb6,  Droit  Comnwrcial,  No.  3S0.'i  ^'f 

S  Idem,  No  367.  '-  \ 

8  Qougvt  at  Merger,  Vo.  ImputatioD,  p.  463-64. 

3  Idem,  Vo.  Cumi>ta  Cuurant,  p.  ;M)0. 

K.  Uadrii,  Code  Civil  mla  eo  barmonia  arte  la  Droit  Commercial,  p.  108.' 

Cea  opinions  ne  sont  inspire  par  aooune  oouTel)*  dtappaition  du  droit  nou. 
Teau  IVan(;aiii,  vu  que  le  code  n'a  niillehient  innov^  en  oette  mati^o.  Klles  doi- 
vent  doQO  fitre^rises  conime  rinterpnStatioo  de  I'ancieo  droit  aur  oe  aujot. 

Ainsi,  a'il  y  a  eu  imputation,  elle  ae  trouve  faite  aur  le  oompta  oourant. 

Xica  prdtentiona  du  demandeur  aont-ellea  mieux  fond^a  dana  lo  oua  oik  iUad- 
uiettruit  qu'il  n'y  a  pas  imputation  faito  d'aprda  li.-a  re4;u8  ? 

Lev  refus  sont  conyua  comuie  suit :  '*  Re<;u  i^c"  aaos  d^finir  aur  qucllo  ortf- 
anco.  Or,  dit  le  deniandeqir,  la  loi  vient  eomp,14ter  la  teneur  doarefua  en  ddola* 
runt  que  la  crdancc  n'^tunt  poa  ap^oifile,  rimputution  so  trouve  faite  aur  I'obli^- 
tion. 

D'abord,  la  loi  ne  fttit  I'iroputation  qiM  si  lea  partiea  ne  I'ont  paa  faite.  Si  au 
tontrairo,  Ita  pirties  ont  fait  I'impntaiien  sur  le  oompte  oourant,  que  oe  soit  par 
convention  verbale  ou  autrcnient,  I'effct  de  la  loi  so  trouve  aniti  par  14. 

Or,  ce  qu'a  voula  prouver  le  defendeur,  o'est  que  I'imputatioa  a  iti  fliite  par 
convention  dcs  partiea.  S'il  a  rdussi  dana  cette  preave,  il  a  ^ubli  que  la  loi 
:  n'avait  pas  fait  I'lropututioD  sur  I'obligation.  La  aeuleolijeotion  raiaoDoable  qui' 
pourrait  6tre  faite  k  la  production  de  telle  prenvfl,  n'eat  dono  paa  qa'elle  tend  & 
prouver  contrainement  aux  rt'^us,  maia  seulament  qa'elle  tend  k  prouver  par 
t^moina  une  convention  qui  ne  serait  susoeptible  d'etre  ^tablie  par  preave  testi- 
moniale.  '.    ';_'•;&£..    ,    .,:  .       ■  . ' -i^,      ■■ 

Lea  seules  questions  qurpotment  te  presenter  iont  dofld : 
lo.  De  savoir  oi,  en  mati^re  de  commerce.  Ton  peut  prouver  one  oonventioik 
verbale  effectuant  doe  imputntion  de  paiementc  qai  n'eat  pas  faite  par  lea  regus. 
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\  2o.  81,  (M  qui  n'ciii  qu'un  d^Hoppatnonl d«  1*  quMtion  el  duMu'i),  Ion  p«at 
ilro  aania  4  •Jouler,  par  preuvo  t«Hin>onUla,  tui  re^un  en  quMiion,  .lo  iiiani<^r« 
A  leur  Tttirt  oomporUr  una  iuipuUtioh  aur  uno  cr^anoo  ap4oi(i^o  ;  ot  ai  I'oo  p«itt 
proufor  outra  lo  oontonu  do  oM  rcvua  et  oiptiquer,  par  prauv*  tMtimonUI*,  U 
porWo  dua  mou  inoonipli^ta  ou  anibi^ua  qui  a'y  trouvent. 

Tour  arrivor  A  1^  Nolution  do  la  preml^  do  ooa  quealiona  dan*  l«  aana  d«« 
pr^usntloM  da  d6fi)ndeur.  il  aomil*  ramtrquor  qu'il  aaxit,  dana  l«  oaa  aot«ol, ' 
dune  convention  on  malit^re  opmmorcialo,  quo  no  pout  atttoindre  lo  Hutut  d«i 
Frau.hm  (|uo  lo  demnndour  a  invoqu<i  on  aa  faTour,  vu  (lu'ollfl  n'ontro  paa  dana  la 
iMJri«dfl«  oaa  auquol  il  a'.ppliquo :  Voir  Stat.  Imp.  2»o  Charlea  II,  chap  8, 
loquol  no  rt^it  que  loa  oontraU  qui  y  aont  np^oialooiont  ^num^rtfa  et  nul  autre.' 

a  fhlllppi  on  K».,  p.  304-00. 

McKay  vi.  KutlMrford,  13  Juriit  Aoglaii,  part  1,  p.  31  it  33. 

3  Kcut  Oonifflaot.,  note  3,  p.  673. 

3  Htaptifloi  Commtot.,  p.  lio.  ' 

3  Haundtn,  p.  081. 

Lc  one  aotuel  no  so  trouvant  pan  oioopt<5  par  lo  Statut  dea  Fraudea,  toinbe 
•ouB  loH  dinpo^itiona  g^n^raloa  do  uotre  loi  atatutairo  qui  admot  loa  rt^gloa  du  droit 
commun  Anglaia  rolativoment  A  la  prouvo  on  niatiiVrea  comtuorcialoa,  rdglea  qui 
au  rc«to  aont,  quant  i.  l'-«dmiiuiibiliti$  do  la  prouvo  teatlmonialo,  oonformea  4  I'an. 
oioD  ot  au  nouveau  droit  oouiqiorcial  Fran^uia. 

'Voir  0  Toullifcr,  Noa.  381,  333,  333.  f  . 

Voir  Piirdewui,  Droit  Com.,  No.  363.  '               / 

I  Orcenlaarou  St.,  Not,  384-80.  <•       .                    ^ 
3  Philipps  on  Ev.,  p.  364-60. 

Qiittnt  4  la  deuiidmo  question,  qui  est  do  savoirsi  Ton  poutfitrc  adini8  4  ajlu 
'tor  aux  rc^us  on  questtonet  4  on  oxpliquer  lea  termes  inoompleU  on  imblgus  par 
preuvo  testimonlftlfc  Hi  4  pnwvor  outre  lo  contenu  do  ooa  rejus,  lea  itaeilleurs  au- 
tours  Anglais  sur  la  preuve  et  la  Jurisprudence  tant  Anglaise  que  Cunadienne 
1  ont  roHoluo  <iaB»  l'«ffiriijutive. 

Ainsi,  la  preuv«  tcstimoiiiale  est  toujoura  admise :  9' 

lo.  Pour  prouver  les  pare  lesambigues  d'un  oontrat. 

I  Oreealeaf  on  Bv.,  ^  297  et  398. 

2o,  Pour  oxpliquer  un  document  conju  en  termes  courts  et  inodmpleta 
Idem,  §  383.    ,  .     .  f     • 

Garth  vt.  Woodbury  ot  al,  1  L.  C.  Juriat,  p.  43. 
Evana  v».  Pratt,  3  Manning  ot  Granger,  p.  75». 
Bwoet  v$.  Loe,  Manning  ct  Granger,  p.  452. 

II  a  mc^me  et6  ^tabli  que  dans  le  casm^me  06  il  i^sulterait  une  forte  pr6wmD- 
tion  on  ua  sons,  d'aprds  la  nature  d'uniJorit,  oette  pretention  peut  etre  detruito 
par  la  preuve  teatimoniale  do  I'intention  contraire  des  parties.      .    ^    '-  -* 

2  Pothier  annot^  par  Evans,  p.,  181. 

1  Greenleaf  on  Evidence,  §296.  ^^  j*    '.  ;  -       "^  iS 

Plneieurs  auteurs  ct  tfe  nonjtrenses  divisions,  soutiennent  qu'il  peut  etre  fait 
preuve  par  t^moips  d'une  convention  vorbale  modifiant  uu  contratecrit  oo  aiou 
♦ant  aux  obligations  contract^es  par  oe.ooBtrat.  ,  •    '         ' 
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v«. 

BollMid. 


2  Philipps  on  Evidence,  p.  364—65  ^ 

Allen  vt.  Pink,  4  Meeson  et  Welaby  R,,  p.  143-44  '  '      .     "  . 

Cote  ti«.  Coleman,  4  Manning  et  Ryland,  p.  2. 
Powell  M.  Uarton,  Bingham'8  R.,  p.  668. 
McKay  i»».  Rutherford,  13  Jurist  Anglais'  dija  cltci 
"^  £llice  vf.  Thompson,  2  Meeson  et  Welsby,  p,^445.        ~'^* 

Le  demandeur  est  done  mal-fonde  ik  alleguer  rillegalito  de  la  preuve  du  defon- 
deur';  et  I'imputation  doit  6tre  faite  suivaot  Ics  conventions  allesiuees  dans  i'cx- 
ceptjon  peremptoire  du  d(5fendeur,  Icsquelles  ont  ote  abondamuient  prouveas  4 
I'enquete. 

Par  son  jugemcnt,  la  cour  a  maintenu  lea  pretentions  du  d^fendeannuant  a  la 
legality  de  la  preuve  f'aite  de  la  convention  vcrbale  relative  tH'impu^tion  des 
paiemetits  et  a,  en  consequence,  impute  d'abord  les  paieuients  faits  parole  defen- 
deur,  subsequeminent  tk  la.  passion  de  robligaiion  du  ler  ao(i(  1855,  Bur  le 
compte  conrant;  et  nelcsn  compt^sen  deduction  de  la  dite  obligiftion  ^u'apria 
comploto  extinction  du  compte.  ^ais  die  a  en^mcmo  temps  ddcid^  que,  v\i  qu'il 
apparaissait  par  les  livres  et  comptes  int«mes  du  defendtur.'^qu'a  I'^poque  do  la 
passation  de  la  dite  obligation  il  n'etftit  dft  (jue  jS34.  ISs.  9d,  le  montant  de 
I'obligation  <$t»it  reduit  a  cctto  somme  et  infarct?.  En  consequence  de  cette 
diminution,  toutes  creances  du  d^fendcur  contre  le  demandeur,  tunt  celle  resul- 
tant du  compte  courant  que  celle  creee  par  I'ob'ligation,  se  trouviint  completcmeht 
pay(?es  et  etcintes,  Taction  du  demandeur  a  <;te  mttintcnue  ttvee  depens. 

Le.juuenient  de  la  cour  est  ijiotiv^  comme  suit : 

La  cour,  apres  avoir  entendu  les  parties  jpar  leurs  avoidats  sur  le  m^rite  de  cette 
'  cause,  examine  la  procedure,  pieces  produites  et  preuv6  et  sur  le  tipi^  m&rcmeui 
dclibere  • 

Considerant  que  le  demandeur  a  dtabli,  par  preuve  Idgale  et  suffisante,  qu'au 
temps  de  la  passation  de  I'obligution  du  ler  aoiit  1855,  mcntionnee  en  la  declara- 
tion en  cette  cause,  il  ne  devait  pas  plus  que  la  somme  de  £34.  18.s.  9d,  pour 
prix  de  marchandises  et  eiTets  a  lui  vendue)  et  livr<Ss  par  le  dit  defenduur  crt^an- 
cier  de  la  dite  obligation  6t  que  la  dite  obligation  a  ^te  conscntie  par  erreur  pour 
le  montant  de  £53.  6s.  Od.  etc.,  efc,  condamne  letjefondeurd  signer  etcunsentir 
au  dit  demandeur,  sous  15  jours  de  la  signification  a  lui  fuite  du  present  jugcment 
une  quittance  et  dechaij^e  en  bonne  et  duefprine  aiithentiqne  devant  notaires  du 
montant. en  capital  etrlnterets  de  la  dite  obligation  du  leraofit  1855,  aveo  coa- 
sentement  de  la  part  du  dit  defendcur  k  la  radiation  ^e  I'hypotheque  resultant 
de  renr<^>gistrement  de  .la  dite  obligation,  et  u  difaut  par  le  dit  defendcur  de 
signer  etconsentir  telle  quittance  dans  le  d^lai  sifsdit,  la  cour  declare  que  la  dite 
Bonimc  de  £34.  IBs.  6d,  et  tons  les  interets  accrus  sur  icelle  ont^t^  plus  que 
pay^s  et  compens^s  avant  I'instituiion  de  cdt;ie  action  et  le  present  jugement 
tiendra  lieu  au  dit  demandeur  de  telle  quittance  et  discharge  de  la  dite  obligatioa 
et  hypotheque  et  la  cour  condamne  le  d4fendeur  8UX  ddpens. 

.flc/rtnjrer  c<  Z>eswo_yers,  avocats  du  demandeur. 

Z)enis,  avocat  du  defendcur.  ^    ^      -,  " :, 

F.  X.  A.  Trurfe/,  conseil.  j  ■  • 

(F»  X.  A.  T.)  /  '■        - 
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En  Bevibion. 

MONTREAL,  29  SEPTBMBRB  186« 

Coram  Badomv,  J.,  Bkb^thblot,  J,  Monk,  J. 

,  No.  1200  *  • 

J^orion  va.  Ifj/d^  and  vir. 

Jro.!-<jue  l'Mqu«reur  de  Mens  ImmeublM  qui  •  do  forte. r.l«„.  rt-      .  . 

Je.  h„,tfS,.ea  »r  1.  pS Tnd"^  »  r  '!>    °  "'""  "'"'  """'*  "  '  ' 
e.  «n>;i.  ..  «,„  o.u«„.    '  '°  '"' ''''°'"»'  "°  "'"io""™™.  pur 

ye'dear.  1»'"*  'I  •  ^»  »t,p„M  q„e  l^actehur  patent  d« ,.,««.. 

que  la  d6fe.deore  ont  tort  de  «,M^,^.^     .  ^  Jem.nd.ar  p,«te.d 

6i««Ml.p.^.r.p.■:rJrrrr^rx^dr^i^r'tt1f?^^ 

qui  represeDtttt  le  demande^r-  n,r„.  P'«»«»<»re  de  la  part  des  dfifendeurs 

cautionnement  pe  Jnneulffisant'  Ir  7 ,"  ^ft^  ""*  ^"•**""'«  «*  ""  ' 

«.»..«»'^zrf«:d:z:!^rt'rp^;eTd^^^^^^ 

*0ll  Ue  d.  ,„M  4  payer  i  am  e  Jl.  «„  ™T  ^  •*'."»«l|«««!.p.t 


VMe,  Status  Refondus,  B.  C,  cK  36,  sec.  31." 
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Dorion 

va. 

Hyde  Mid  vir. 


Lip  demandeur  passera  a  la  svconde  question,  celle  de  savoir : 


ivoir :/ 
le  tnoi 


1^  demandeur  reclame  par  son  action,  non  seulcment  le  tufllntant  en  capital' 
,  du  p^p  de  vente,  muis  encore  il  demande  le  j^aiement  dea  int^Jots  que  les  ddfeu- 
d<!ur8\8e  sont  obliges  de  pajrer  par  le  dit  acte  de  rente.  '^        . 

En  outre  le  demandeur  pretend  qu'il  a  droit  d'avoir  Ics  int^reta  du  prix  do 
vente,  paVcc  que  la  loi  commune  comnie  la  loi  statutaire  est  positive  et  ^tablit 
uniformement  que  Tacheteu'r  ne  pent  jouir  de  la  propritftd  otl  dea  int^rots  du 
prix  de  vente,  quand  il  A  4te  stipule  que  I'acheteur  paierait  dea  int^rfita. 

Dans  la  pr^sente  cause  les  d^fendfeurs  ont  promis  dea  int^reta  dont  le  montant 
^chu  ^elevait  a  la  somme  de  cinquantc-trois  piastrca  lora  de  rinstitution  de  !& 
presence ^tion,  et  dont  le  montant  pnnuel  dea  int^rfits  se  monte  d,  la  sommtf  de 
cinqwaffte-dcux  piastrea  fur  batance'du  prix  de  vente  que  lea  d^fendeurs  redoi- 
vent  encore  au  demandeur. 

En  sttpposant  que  les  ddtendpurs  sel-nient  en  droit  justifiablea  a  retenir  ces 
int^reta  et  a  jouir  de  la  propri^te  pour  les  raisons  all^gudea  par  les  ddfendeurs,  les 
defendeurs  retiendraient  lea  interets  tant  que  le  demandeur  ne  pourrait  faire  dis- 
paraitre  les'hypothiifiues,  et  supposant  quele  demimdeur  ne  pourrait  jamais  faire 
rayer  les  hypothoquesau  i^ureau  d'Enregistremepi,  soit  parce  qu'il  serait  absent 
ou  mort  Bans  lieritiers  coi^nus,  les  defendeurs.  jouiraient  de  1^  propriety  «t  dea 
int^r^ts  contrairenient  ft  lal  loi.  '    '  f  i  "         \ 

Nous  dison?  contrairemint  i  la  loi,  parce  que  la  loi  veut  bue  racbeteiitr  qui 
craint  d'etre  trouble,  puisjse  retenir  le  prix  de  vWe,  ju.squl'dce  queries  roi- 
sons  de  trouble  disparaisseint,  afin  qu'il  ne  soit  pafexpoise  k  payer  deux  fois; 
on  ne  pent  alleguer  cette  ridson  quant  aux  interets,  I'acheteur  nepayant  lea  inte- ' 
rets  qu'a  termes  fixes ;  au.Jour  de  I'echeance  I'acheteur  a  deja  joui  pendant  tout 
le  temps  paes4  des  revenusde  la  propri<5td  qui  Ti^prcsentent  les  interets;  I'ache- 
teur  sera  mal  re^u  H  dire  qu'il  est  les^  par  la,  parcequ'il  y  a  dea  hypothiqucs 
*ur  la  propriete ;  les  hypothoques  n'aflFectent  que  le  capital,  et  quelque  soit  le 
montant  du  capital 'des  hypoth(6(jue9  dont  la  propriete  estgrevee,  parceque  en 
supposant  que  I'acheteur  strait  Svioc6  il  ne  perdra  que  la  propriety  dont  il  a  le 
prix  entre  lea  mains,  m?is  quant  aux  frais,  sera-t-il  oblig^  de  lea  rembouraer,  non, 
jamais !  aucune  contestation  li-dessus,  I'acheteur  a  done  tort  de  dire  qu'il  en 
souffi-ira  s'il  paie  les  interets  'quand  il  jouit  des  revenus.-^ 

Cette  doctrine  est  unariimement  confirmee  par  tous  les  autcura  sana  distinc- 
tion, parm.i  lesquela  nous  citons  les  suivants^j         , 
JZachariae,  vol.  16,  page5345-il6te3  m^rginales,  9,  10,  13.  ' 

Marcade,  surl'art,  1652. 
Pothier,  traite'de  la  vente.  No.  286. 
Duranton,  vol.  xvi.  348.  " 

Troplongii.  642. 
,  Delvincourt  I,  iti.  page  155.  *    ' 

Duvergier  1,  420.  ' ' 

Les  defendeurs  en  r^Vi>ion  sur  la  question  des  intdrgta  ont  rema?qu6ee  qui 
suit :  Le.  demandeur  peut-il  exiger  lea  interets  soua  les  circonstances  ? 

La  d^fenderesse  soumet  humblement  que  le  demandeur  ne  peut  exiger  ni  capi^ 
tal  ni  interets,  tant  qu'il  ne  s'est  pas  conforme  aux  prescriptions  de  la  section  'it 
.duch.36desS.  R.  B.  d  '  i_ 
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jpnviMges  et  hypothequoB  suivaota,  savoir :  •    ,    ,  ••  ««*^     | 


> 


Cette  clause  dit  en  effeV  fomellement  que  i'acqu^reur  g^dera  .hall-retain  the       n^ 
j>urcHa,e  rnone,  ai  le  veoWr  ne  fait  radier  Ie«  hypoth4L  Z  ne  doloe  bona    h  ^I:^ 
.t  suffiaante  caution ;  la  vWaion  anglaise  sous  ce  rapport'eat  beLcoup  pi Trte     '""^"^ 

<luel.yera.onfr.nfia.se.A«hre/am^Ae^«rc;.a««w««^o'e8t-4.dire  ^^^^^^^^^ 

aes  n.a.n.  tout  I'a^nt  dekcquisitiop ;  d'.illeurs,  ficcessoirt^df  to^^r  '  . 

pnncpal,  ».plus  forte  raise  i,  a-t-il  droit  d,  garder  les  int^rSu.  quf  n^rt  que 

Jea  accessoires  du  capiul ;  4ais  nous  lelr^petons,  la  loi  ne  laissel«u»e  prUce 

-4  ce  raisonnemen  et  ne  fait  p.,  de  distinction,  elle  ne  parle  pas  du  capiLl  seull 

^ot  a.a.selleda.^««A«,e„a^^^^^  ^ 

La  lo.    t  le.jugen.enta  d^cidaot  forniell.ment.que  I'a^uW  a  le\roitI 
retenir  et  le  capital  et  lea  interfits.  . 

Voir  aortout  lea  jugements  de,  Honorables  juges  Smith,  Monk,  Berthelot  oi 

's^Hp^r""''''''""""'''-^-''""^^''^  — 

«a^r«;!r""''  "^'  7"'*'"  '"/"""  '^^  demandeurs,  mais  ex,5cQtion  en  est' 
surs  s  quant  nu  capital  et  aux  intirit,,  jusqu'a  radiation  dos  hypothdques  a„ 
.caut.onnea.ent  donn^.etc'eat  juste;  lea  int^reta  oourent.  n.als  nelt  pre'igU 
blev.finde  forcer  le  vendeur  A  faire  disparaitre  le  trouble  et  lea  causes  decraL 
taOrtWble  La  Cour  d  Appel  a  d'ailleurs  confirme  cette  sage  jurisprudence 
aroupdneure.       ^  •  "^ 

^T^^^T^"""?  ?  *^  "'  ^°*'"*  *"  demandeur  de  toucher  sea  Interete,  trois  dea  hypo- 
^th6q,tW  sent  desob-fait,  que  ne  les  fait-il  radier?  Suirant  lui,  lea%utr&t 
IJrcscrites,  pourquoi  ne  les  fait-il  pas  declarer  telles  ?  » 

IP^^T^-'p"?"  '"  ^"/Superieure  rendu  A  Mont,«al,  (Smith,  J.XleWlSril . 
JP66,etq«,futconfirm6  par  la  Gourde  Revision,  est  motive  au  ^a^A^ 

La  cour,  apjes  avoir  entendu  les  parties  par  leurs  avocats  au  m^rite  de  cette 
cause,  «am.nfe  la  procedure  et^pi^ces  produites  et  avoir  delibire :  considerant 
que  le  demandeur  a  ^Ubli  en  preuve  que  la  d^fenderesse,  Dame  Mary  Hyde 
Ju.  est  endettie  en  une  somme  de  deux  c6nt  cinquante  trois  dollars  et  huit  cen! 

;  r.™  T      f  *'"*  P~"'""''  ^'^^  ~""°«  «»'*  «"«'' ;  la  somme  de  deur 
-cent  dollars  ^tant  le  terme  de  paiement  devenu  dii  et  exigible  le  premier  mai^' 
tnil  hu.t  cent  soixante  cinq  par  et  en  vertu  de  I'acte  de  vente  de  I'immeuble  y  , 
n.ent.onn6  fait  et  consenti  par  le  dit  demandeur  a  U  dite  d^enderease  rfeu  ' 
devant  maitre  Joseph  Simard  et  son  confrere,  notaires,  le  aix  mars  inil  huit  cent 
soixante  et  un ;  et  celle  de  cinquante  trois  dollars  et  huit  cents  pour  les  int^rdla 
aur  celie  de  six  cent  cinquante  dojlars,  balance  du  dit  prix  de  yente  calculus  au 
tanx  de  huit  pat  cent  dcpuis  le  premier  mai  mil  huit  cent  soixante  quatre  jus- 
^u  au  se.«eme  jour  de  juin  mil  huit  cent  soixante  et  cinq,  jour  de  I'assigna  ion 
<5n  cette  cause.  ^ 

Etconsiderant^queladiteventea  etefaiteavec  garantie  de  tons  troubles  et 

empechemento,  gen^nUement  quelconq[ues.  et  de  plus  qu'il  parait  et  qu'il  est 

-^lairemcnt  <.«bh  par  des- actes  et  document  produits  en  cette  cause  par  la  dite 

^^fenderease  au  aoutien  de  son  exception  piremptoire  6u  fin  de  non  recevoir 

ykud^e  a  cette  action   que  le'dit  immeuble  au  temps  of.  1,  djtfl  yente  on  n  Mi 
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lo  Pour.la  somiipe  ^b  cra<|^cent8  louis,  daooure  actuol,  montant  du  douaire  pr^fir 
vir.  non  encore  ott vert,  etc.        -^  '  „  ■ 

2o.  Poor  la  somme  de  troia  mille  louis,  dit  oours,  ettf.        \  *  '  ' 

,  '      3p.;  Pour  la  rente  conBtitu^e,  capital,  iat^rdts  et  cinq  ana  d'arrdrages  au  oapi- 
ti^e  cent  cinquante  louis  et'un  denier,-eto. 
;S^  Four  la  scinime  d&  deux  ipille  loms,  dit  coiire  et  intd^^^^ 

00.  Pour  rhypoth^quej^le.etig^n^ralo  reconnuo  et  admise  par  le  demandeur 
dans  sa  premiere  rdponse  &  rezce||ition  de  la  dite  d^fonderessc,  etc. 

6.  Pour-  rh7poth6que  gdtffraTe]  et  legale  de  sit  mille  louis,  dit  oours  mon-  * 
taut,  'etc.  : 

Etja  CDur.  oonsid^rant  que  U^ited^fendores8e,^en  consequence  de  cbs  ditea-^ 
ihypottfiques,  changes  et  priviligesJa  raison  de  craindre  qu'elle  sera  troubl^e  dans  ' 
la  jquissance^et'possession  du  dit  immeuble  ^t  pr<5mi»8esr«t  q«e  partant  et  gui- 
,  vant  le  statut  en  tel  cai  pourvu,  ik  dite  diJfenderesse  a^  droit  de  retarder  le  ppie- 
ment  de  lu  partie  du  dit  prix  deivente  et  int^r6ts  riSdanKfis  en  oetto  cause,  et  de 
gafderentre  ses  mains,  en  entierfjusqiA  ce  que  le  dit  demandeur  aitjait  cesser 
les  craintes  de  trouble  de  la  dite.d^^nderesse ;  muintient  la  dite  exception  2)e- 
rempiqijre,  on  Jin  tie  ttonrecevoir  Waidee  par  la  ditftdefendcresse  tV  tot  egard  et  fai- 
sant  droit  sur  la  demande  du  djft-  demandeur,;C<fndamne  la  dite  'd^fenderesse  & 
payer  au  dit  'demandeur,  la  dite  somme  de  deux  cent  cinquante  trois  doUars  et 
huit  centins.avec  interet  a  huit  j)ar^ent  pur  celle  do  deux  cent  dollars,  a  coijj- 
ter 'du  seize  juin  mil  huit  cen«8oixante,  et' cinq,  jusqu'A  parfait  paiement^  mais 
la  cour  ord6nn6  qu'il  soit  sursiJS.A  I'executioii  du  present  jugement,  tint  poijr  le 
capital  que  juries  interets  msqu'i  ce  que  le  dit  demandeur  ait  donn^  bonue  et 
suffisante 'Cation  sous  I'byjpothdque  de  biens  immeubles  au  B«re!au^du  'Proto'- 
notaire  de  cette  cour,  en  Ja  formie  jcrrdtnafre,  le  oautionnement  personnel  par  lui 
offert  et  fourni  dtant  insuffisant,  ^u'elle,  dite  demanderesse,  ne  sera  jamais  trou-. 
bl^e  ni  inquietde^  dans  la  jouissance  du-dit  immeuble  et  premisses  ^  elle  venj^ues 
par  le  dit '  d^mandeuj/  le  six  mars  mil  huit  cent  soixante  uti,  derant  mai^tre 
Joseph  Simard  et  son/confrere,  nptaires,  a-raiscp  des  susdites  ohai^,  privileges  .^ 
et  faypothdques. ,     /  '         ^  * 

Et  la  cour  consraerant  queic  montant  des  hypotli^ucs,  charges ^tprivil^ges 
dont.est  gr^v^  le  iflit  immeuble,  est  debeaucoup  plus  41ev6  quele  naon'tant  encore 
du'par  la  defpnderesse  au  demandeur,  et  que  la  dfifenderesse  a,  avant  que  1^ 
terme  de  paiement  reclame  en  la  presente  action  ne  devint  6chu,  d^honce  an 
demandeur  leV  susdites  charges,  bypoth^gues  et  privi%e8;  consid^rant  que  le 
dit  demandeur  ni  par  sa  d^claratim  ca  cette  caiise,  ni  par  ses.r^ponses  i  la'dite 
exception  d6  la  defenderesse  n'a^ffert  de  do^er  bonne  6t  suffisante  caution  br 
la  djte defj/nderesse  pour  la  garantie  de  tons  ces dits  troubles,  consid^irant  quele  :, 
dit  demandeur  n'a,  sous  les  circonstances,  aucun  droit  aux  int^rets  par  lui  recla- 
mes dan^  sa  denxi^me  r^ponse  &  la  dite  exception  peremptoire  de  la  d^Fenderessei^ . 
a  reilvoye  et  debout^  lea  susdites- deux  r^ponses,  et  h  condamne  lui,  dit  deman-> 
deur,  ^  pdyer  les  frais  de  la  pr&ente  action  tant  en  demandant  qu'en  defendant, 
desqufels  depens,  distraction  est  accords  ^Messleurs^Mousseau  et  David,  avo- 
cats  ^et  procureurs^c  la  di^e  defenderesse. 
w  ordonne"et~a 


"-"./«■«'■■.-.,■:,=# 


COUR  SUPBRIEURE,  1866. 


3Bi 


«8  fourDi  «v  la  dite  d6(endereB8ele  coutionnement  oi-hout  ordonn^,  Bon  action  en  .    Dorion 
eette  dite  cause  serfl,  h  partir  de  ce  dilai,  difebouj^e  pW^mentet  simplenient  avco^'uT'^uid ^, 
depens  conime  dit  e«t.  ,      ~  >   .  ,  *     ° 

^  ,  "  ,  \,  ji.Jagcment  Opnfirnid. 

Diaientienu. — L 'Honorable  M.  le  Juge"Badg%.  '  .  a 

AV%  tf-Z^onon,  avocuts  du  dcniandeur  \   ,  «        ^ 

Mouaseau  ifr  Dmnd,  avooutS'des  diSfeadeurs.  •     '  '«   .     • 


•     .  V.  MONTREAL,  20  DECEMBRE  1867.  y      - 

'  .  z.  Goran  Berthblot,  J^     "  >^, 

•  '  V  >^\  .         -^  ■  No  932.        ,  «  .*.       ,    ■  ;:  ;  ^    ,,;.' 

-  •  '.  ;./-^  ;  -; — ^-:'-.   -^..y'  ■--   Jone»  vs.  Martin.   »-  ■*—   .•     •-*- -i^ -r^- 

Jceiij-Que'iuMnolJon  pour  rfgle-Did  centre  un  Ku-dien  pourrefliide  Ilv^de»iflbto8»Ulaeaveriu 
.         ««">»>refdoB»|giore»e?dlc»tion,  legardiendoltCtre.sur  UdlWrfotlon  et«vantV«m«nB. 
_  tlon  do  la  rtgle,  Admit.  4J»lre  preuvte  quil  •  Mvi«  leAflcUi,  que  le  demanHeur  en  a  «W  rtgu. 

iterenient  mil  en  posseaHidD  et  les  po|8«d«  encore.  "'.       •  '. 

Le  demandeur  hyant  fait  saisir,  par  voie  de  saisie-revendication,  une  cargaisori 
•dc.charbon,,obtirit  de  la  Cour  S'uperi6%re,-fiur  r^uSte  a  cet  eflFet,  et  en  donnai.J 
citutioD,  d'etre^mis  en  pbssession  de  ce  cbarboo  lai  appartennnt.       •     „ 

Le  ITdecembre  1866,  il  fitm««onque,  vuie^refapparl^gardiondcluilivr.'r 

le  charbon,  il  emanat  une  roglc  pour  contrain£e'par  corjikBbptrfe  le  dit  gardicu. 

Le  dossier  contient  un  ordre  du  shMf  au  gardi^il  deTvrer  le  charbo*..  Sur, 

1^  dos  de  cet  ordre,  «e  trouve  le.retour  de  I'huisaier  qai  fait  rapport  qu'il 

•  a  somnie  4e  gardien  de  liv'rer  le  charbon,  "  cei^ae  ce  denier  n'a  \»»S^it,  alle- 

guant  que  le  dit  charbon  etait,  d^ms-  une  c^iii-  rem^e  dacadenafl,  dont  iLn'avait 

>   pas  la  clef."  »..  •  ..  ,-        '  -    *■  .  .      >     '  I',.  * 

.     A 

loin 

qui  sen  etaitr  mip  en  posse^sidn- et^enaYaifmSmo  enlev6  one  i>ari«  u.en  avanc  la 
signification  a  lui  faite  de  Kordij|du  sto  et  qu'il' le  poss^dait  encore  ayant  en 
mairfTla  clef  de  la  cour  ou  il'se  trouvait  ;;que  lore  de  la  signification,  a'  lui  faite 
.  du  dit  ordrp,  il'  avi^it  de  noaveau  dit  Ji  fhuissier  de  prendife  le  'dit^arbqp  et  de 
M,«nlever;  et  que  cp  dernier  liM  dit  a^si-dcne  pas  se  donn^r  dfe  trcJible  ^wur  lui 
procurer  la^  clef  de  la,  cour,:ra8suran;t  que  le  demS'ildeur  I'avait  *hcore  en  sa 
pui^Gssion.      /  '.  '   •'*       ■"  *;'  ■"         -   ;■ 

GwmarJ,  pour « le"demandejir.^c|t^  motion  ,&>it  etre,  aooordec,  sauf  au  gar- 

diei^  proceder,  sur  Ik  regie,  A  la  preff ^  d4  faits  par  lui  all^gues,  .bmml  il  est 

d  usage  de  lefaire.    Le  g^rdi.en  ne  pe^^^eire  re5u  a  falrecette  preuve  sur  la 

m9tioB,  ce  qui  sei-alt  d^ro^tir  ^  la  ?oui^4  gen^raltf etablie  rti  fueW  pas.,'      '   ' 

^    Trudel,  pour  le  gardien;-E^6ti6i|  etantfcasee-  sur  le  fait' que  le  gardien  a  ' 

^refuse  de  livrer  lea  eff^ts  au dema^ryt^e  gai^ien  offranrde  prouver  qu'illes 

lui  a  hvi'fe,  que  Ip  demandeuf^  8'«n|sfVe  suite  mis  *en  possession,  les  possede 

encore  et  «n  a  teeme  enleve  une  paftie,  H:  ne  resterait  plus,  apres  cette  preuve 

.  m^me  un  seul  pr^texte  a  alleguer  en  faveur  de  I'^manation  .de  la  rdgle.  [La 

'position  du  gatdien  «iftvien^.|duaJ^6avantiigcnse,^j>ar-l»fw4r4y r«maniti^ 

de  la  rdgle  qui  pourrait  6tr?  declarfeabsolue  et  mSme  mise  A'exdoution.  i  wa 

I,       ,     ■  -      *        ••       '^^ 
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quej^ue  circoilWanoe  imprtvue  le  gardien  6t^it  ompfloh^  d'y  r^pondre   II  ne  doit 

,  pu  «tre  Mpoee  a  cot  inconvenient  et  la  motion  doit  fltre  rejotde,  s'il  est  pr«juve 

,    qu'elle est  mnl  fon'd^e dans  son  principe.     II' ne  s'ngit  pas  duns  lespeoe  i^Jtueile,- 

^  pour  le  gardien,  de  donner  de  bonnoj  raisons  pour  se  justifier  do  n'avoir  pas  livri 

lea  cffct«;toI  ((ae  le  oas  se  pr^sonte -or'dinairement,  mais  au  oontraire  de  prouver 

qu'il  aftat  la  livraison  des  effots  saisis  au  demandeur  Jui-uieme  /|ui  en  «*pri8 

possession,  en  a  dispose  ^  sonTgri  et  les  possdde  encore. 

Per  quriam.—Biea  que  la  Qoutume  soit  do  ne  procddor  i  la  preuve  que  sur  la' 
rdgle,  il  est  beaucoup  plus  logiquo  de  fairecotte  preuve  sur  la  motion  elle-mCine, 
et  de  B'aocorder  la  rdgle  qife  si  la  partie  rcqu^runte  est  bienVond^e  h  I'obtenir!  ' 
DM"  le  cas  aotuel,  le  gardien  a  rdpondu  par  ^orit  A.  la  motion  et  alldgu^  qu'il 
avaitUvr^leseffets:  C'etait  la  meilleure  procedure  qii'il  y  eftt  4  suivre,  et  la 
motion  ne  detra  point  etre  aocord^e  si  le  gardlon  r^uksit  a  prouver  lee  alldgu^s 
die  sa  r^ponse.  t  -- 

El.  consique&ce,  la'  cour.  ordonne  qu'il  Roit  proced<5  A  la  preuve  avant  qu'il 
soit  adjug^  sur  la  dite  motion.        <?     , 

JD.  (?tfouar</,  pour  le  demandeur.  ' 

•  -^  F.  X.  A.  Tnidel,  pojjr  le  gardien.  ;, 

(f.  X.  a,  t.)  ,  , 

' "^ '—^ .■   .      ^      ■  '.'NM 

MONTREAL,  20  DEOEMBRE  1866. 

Coram  Berthelot,  J. 

No.  1204. 

■         Doyhvn.X!Ume(if.      '•   '• 

Joo*  :-Qu'll  n'eit  pao  niceualrc  dans  une  action  sur  billet  proiiil»iolre''«laIl6|ruer  dVaiu  la  d^fiUratlon 
que  tel  billet  est  timbr«  an  d«8ir  de  la  loi.  .  6V  I  '"'""""°" 

Le  demandeur  reclamait  le  montaqt  d'un  billet  promissoire  souscflt  par  le 
defendeur  le  27  juin  1866,  pour  8215.78.  Le  d^fendetir  jflaido  une  defense 
au  fond  en  droit  et  les  raisons  d  I'appui  de  sa  d<tfense  ^taient  celles-oi : 

lo.  Parce  qu'il  n'appert  pas,  par  la- ditu  declaration  fil6o  en  cette  cause,  quele 
billet  promissoire  sur  lequel  repose  la  pr^sente  action,  est  legal  et  a  ^te  accpmpa- 
gne  et  revfitu  des  formalittfs  requises  p.r  la  loi' pour  le  rendre  val^ble  a  tqutcs 
fins  de  droit. 

2o.  Parce  que  la  declaration  du  dema^SHPfelee  en  cette  cause,  n-alld^e  pas 
et  ne  fait  pas  voir  que,  a  I'epoque  oA  le  billet  promissoire  sur  lequel  repose  la 
prenente  action,  a  ^t^  souscrit  ou  en  auoun  temps,  un  timbre  ou  des  timbres,  tel 
que  requis  par  la  loi,  a,'ouont  et^  apposes  surle  dit  billet  promisfeire,  ni  que  le 
dit  timbre  ou  les  dita  timbres  voulus  par  la  loi,  a,  ou  ont  ^i^  appc-^a  au  dit  billet 
promi^^re  en  lu  maniere  requise  par  la  loi,  on  eArivant  ou  en  estampant  sur  le 
on  les  timbres,  la  date  i  laquelle  il  a  ou  ont  ete  apposes. 

;     Per  Curiam.— Getie  question  ne  pent  Stre  souleveo  qu'apres  I'enquete  etiors 
de  1  audition  sur  le  laerite  de  la  cause. 

,s  '  W.  Defense  en  droit  renvoyee. 

Perjcint,  avocat  du  demandeur. 

Grenier,  avocat  du  ddfendeur. 

(p.  R.  t.)'        ■  '      '    T       '         ;  ~    ~7 
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',  .  MONTREAL,  30  DEqKMBRE  1865.    ' ' 

Coram  Bertaelot,  J. 

■k  ■  . 

'No.  534. 

•  1 

r     •    .  •     * 

-  ■''      ■    FtrgiiHon  n.  Joseph. 

Jcu«:-gue  |P  proprMtaire  dMbren  forMtiera  oroiwjiDt  our  m  propri««;  «,  existence  dppuU  plui  d» 
Ircnto  ani  i-t  avuialnant  kod  co-proprletalro  ;  dolt  *tre  ualnteuu  dana  la  potMwlon  de  ceil 
arbrei  dam  r«ltatdatfHle<iuel  111  soot.  • 

Le  dei^andeur  poursuivit  le  d^fendeur  en  doromages  et  par  sa  decroration,  II 
exposait  ses  pretentions  coipme  suft :  -■ 

That  the  plaintiflF  had  be'en  several  years  in  possession  as  proprietor  of  a  lot 
of  land  in  the  city  of  Montreal  (descriied  in  his   declaration)  with  choice 
plum,  apple,  »nd  other  fruit  trees  thereon,  and  4hioh  he  also  cultivated  as  a 
^garden,  and  that  he  derived  profits  from  the  fruits  and  products  thereof 

That  the  defendant  was  during  the  same  period  in  possession  as  proprietor  of 

^  a  lot  of  land  adjoining  that  of  the  pluintifif  (also  described  in  the  plaintiff's 

.declaration)   with  poplar  lund    willow  trees  growing  thereon,  so  close  to  tlio 

J  division  line  as  that  for  s^jveral  years  their  roots  and  branches  had  extended 

into,  over,  and  upcfn  lot  of  plaintiff. 

^hat  through  tlie  negligence  »f  defenJAnt  ^during  the  last  three  years  these 
ro^  and  branches,, had  no  txtendcd  us  to  prevpnt  the  growth  of  plaintirs ' 
fruii  trees  and  vegetables,  and  damage  and  destroy  tbtm. 

TJiafthe  trunks  and  bodies  of  the  willow  and  popijir  trees  of  :defcodant  "had 
increased-in  size,  some  touching  the  division  line  and  others  being  only  within  a 
"foot  or  two  of  it.  >.-  ' 

.  That.'duringthe  las^  three  years,  and  particularly  during  the  last  year  (1864), 
Uirough  the  negligence  of  the  defendaat,  caterpillars  and  other  insects  destructive 
to  vegetation  fiaijl  formed: ^nd  been  fostered  by  defendant  on' hi*- poplar  and 
willow  tree?,  and  through  his  negligence^  had  "fallen  from  the  overhanging 
branches  on  to  plaintiff's  fruit  tjees,  .and  eateif  and  destroyed  them,  and  their 
leaves  and  blossoms.  ^ .  '     -^  *> 

That  plaintiff  had  ofteii  requested  defendant  \o  cut  off  and  remove  the 
branches  and  roots  so  Extending  over  and  injuring  the  soil  and  fruit  trees  of 
plaintiff,  and  to  take  proper  precaution  t6  prevent  the  caterpillars  dropping  and 
fUlling  aqd  crawling  on  to  plaintiff's  frui^  trees,  and  particiiMy  by  protests  and 
notices  in  writing ;  but  that  defendant'had  neglected.  .. 

That  during  two  or  three  weeks  in  June  then  last  (1864)  plaintiff  had  to 
owploy.  men  and  ^oys  to  destroy  the  caterpillars  which  so  fell  from  defendant's 
negligence,  and  expended  money  in  so«doinc.  \,        »  " 

That  byrearon  of  the  pftmises  tUi  plaintiff  had  suffered  ^ase  JE25  cur-" 
^trenoy.  "^^     ,  -J  .    ,     .       "   ^^  . 

That  therefore  plaintiff  prayed  thiifby  the  judgment  of  Court  the  defendant 
H  otdered  to  cut  off,  root  up,  aad  remove  the  branches  and  ro^ts  so  spread  and 
,"*""^"'^  oygr,  on,  and  intft  jlnin»iff'aland,aad  to  remove  ihu  willow^and  poplaf  " 
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treet  to  «uoh  a  disUnce  »s  that  no  further  injury  bo  done  to  plaintiff;  and  that 
failing  to  do  ao  within  such  d«lay  m  the  Court  nhould  apppint,  that  tho  «aid 
branches  and  roots  bo  out  off,  roo»«l  ur,  and  removed  under  tha  authority  of 
the  Court,  and  the  willow  and  poplar  trees  cut  down  or  romovt^d  to  Huoh  dit- 
(anoe  aa  no  longer  to  injure  plaintiff's  land,  and  th.a  defendant  be  cond^nin(kd  lo 
pay  the  plaintiff  for  his'  damages  in  tho  preuiinoH,  £25  currency  and  costs. 

Dans  uno  exception,  le  d^fondour  ilJvo<^uait  par  lui  et  ses  aiitourM,  and  pos- 
aesaion  de  trento  ans,  animo  Domin! ,i\  ulld^'uait  quo  lea  nrbros  en  (lupstim  ont 
eiist^  depuis  plus  do  trento  an.s,^t  quo  cetto' plantation -continue  et  la  oroiwunce 
des  branches  pendant  cet  espace  de  tempa,  constituent  un  droit  d*  pre^ription 
en  sa  favour;  que  quant  auz  dommages  pr<itondm' avoir  ^ttf  oausi^  par  lea  che- 
nilles et  autrot  inseotes,  Vichenilluge  n'est  pas .obligatoire  en  ce  pays;  qu'en  loi 
iln'eat  pas  responaablo,  chaquo  propri^taire  dewerger  efant,  suivant  une  oou- 
(ume  imra^morialo,  tenu  de  prd%or  sa  propri^t^  oontrc  ce?i  inseotea.*^ 


J.  J.  Day,  for  the  plaintiff:  As  to  the  existence  of  the  defendant's  trees  over 
thirty  years,  If  under  this  plea  of  prescription  that  could  be  considered  a  bar 
to  the  removal  of  the  tr^Sfes,  it  cannot  exonerate  the  defendant  from  the  obliga- 
tion  to  out  and  remove  their  branches  e^tJsnding  over  tho  plaintiff's  garded  and 
to  pay  the  damage  caused  by  the  dropping  of  the  caterpillars  from  those 
branches  on  the  plaintirs  fruit  trees.  There  is  no  proof  that  the  branches 
have  extended  over  on  plaintiff's  garden  during  thirty  years.  On  the  oontrarv 
It  IS  m  evidence,  vide  deposition  of  William  Douglas,  and  particularly  his  cross- 
examination,  which  eatablUhes  that  sinoo  plaintiff's  posaession  in  1854  he  (Dou- 
gks)  had,  on  complaint  of  plaintiff,  cut  off  and  leuioved  the  branches  hangina 
over  whilst  he  owned  the  property  on  which  these  willow  and  poplar  trees  are 

Tiie  plaintiff  respectfully  submits  tho  following  authorities  in  support  of  his 
case;  rr  « 

^  As  to  P.escripfon.^  186th  Article,  Coutume  de  Paris.    Small  Commenlaire^  par  Per- 

L6tX       "  '  """'"•'"'  ""'  '""""  ""  "*"•  '*«  "<"- ^ '«'"  6taU  1„ 

,  Aa  to  damage,  4c.  Domat,  vol.  1,  p.  205,  des  Dommageg'  causes,  4c.  Tit  8.1 
Celui  qu,  l^bite  une  maison,  4c.,  and  the  several  aub-sectioirt,  p  200  '»'"•'• 

_   As  t,  usmg  property  not  to  injure  your  neighbor,  and  the  diiUnce  nearer  than  which 

'  Uo"r .S  ""''      ■'  ''°"'"''  "'■  '•    ^  *'""'™'  '•  ?"•="'*•  ^«-  2»».  ='^.  «»"«'o  edt 

drS'^rc'^'xT*'*'  r'-  k  '"'^  ''''''*•  P'  °'*-  ^»  <^°"""«'«  «>«  P"'^  -e  fixe  pa.  de 
.dfttiMic.,  4c.    May  order  the  party  to  "6bTapcher  "  his  trees  annually,  4c 

.  Ancen  .Desgodets  p.  109,  a  S.  n.  b.,  aa  to  Racines  des  arbres  si  elles  venaient  de 
p6netrer,  4c.i  and  p.  324  a  X.j  Nos.  20  and  21,  and  a.,  h.,  and  i.  astj  Imal  from  Lu 
and  Branches  of  the  T«es,  4c.,>and  p.  325  aJd  32.5,  4c.  "'^""^K"*  ^^^m  RooU 

ZZ;  ^'n'^t  ,  "  °  ■"'  P*'  •^*  "'^'P*  '^"'  Branches,  4c.  (Jelui.^  rheritage 
^S  4c  '  """'  "'*  ""•*=  *'"'"""  "'="""'  P-'  «''"»»°1"  queues  s"S 

viJei^ZJ2  n  "'-  *°f''-,  ''"  ^•'"''"'^'^  R'^elles-anicles  30  to  33  inclusive! ' 
v,de  also  Noaveau  Den.9art,^2  vol..  verbo  Arbre,  cited  in  the  Code,  4c,  4c. 

^  i  Jiouer  Ro!,:  pour  rp  d^lond.u:  .-Le'ddtji„deur  no  pout  manquer  de  r^ussir 
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•ur  le  moytn  de  droit  qu'll  i  invoqu*^ :  la  pr«Mr!ption  ;  ayant  d^montr^  qu«  o«i 
•rbrea  oroiiiaaiont  depuis  plus  de  tronte  ana  pr«^fi  d^  la  llgne  de  division  dts  deux 
propridt^a,  qu'il  avait  eu  oette  poaseasioa  d'uoe  maniire  continue,  buverte,  pai- 
aible  et  Animo  Domini,  il  eiit  bien  foiidd  en  droit  dt  denaander  que  la  poaaesslon 
Boit  oonfirm^e  par  la  oour. 

Voloi  quplquea  autoriti$8  inoontestablei  i^  I'appui  dV  sa  propoaitioo  legale. 
-''    fi'iiyo/,  vo,  arbre,  p.  662,  C.  2. 

Nouveau  Denitarl  vo.  (trhr&,'f.   348,  C,  2,  A.  1^  aeo.   11,  et  <\ite  Ilerir^i  ' 
Boniface.  ^      '  •  .    ^ 

Nouveau  De»god,:U,  T.  I,  part  I,  ch.  0,  Art,  4,  p.  3^7,  dornier  alin^a. 
/>Mrnf/,  voisinage,  T.  1,  p.  146-155,  A.  4.     : 
ToHlti,'^,  T.  3,  p.  376,  no8.  512,  613  et  6l4,  infliiif,  et'516.  '    ', 
Trophng,  Prescription,  T.  1,  no.  346,  p.  4'^9  ot  no.  347.  , 

Code  CuuaJien,  Tit.  Prescription,  art.  33,  p.  394  et  soq.       •'""         ^ 
AprAs  I'uudition  des  parties  au  miriUf,  lu  cour  a  mqtivtf  son  jugoittent  comme 
tuit:  ' 

"  La  cour,  aprds  avoir  entyndu  les  partierpar  le^rs  ayoMts  au  m^rite  de  cette 
"CauHe,  examine  la  procedure,  pieces  produites  ct  prouye,  et  avoir  sur  le  tout 
"  d^libere ;  oonsideVant  que  le  demandeur  n'a  pas  prouve  lea  all6^a*s  de  sa  ddola- 
"  ration  et  particuHAroment  que  ce  soit  par  le  tait,  lafaute  ouJa  ndgligenoe  du  , 
"  d^fendcur  sous  aucun  rapport,  qu'il  a  souflFert  les  USmma^dont  il  so  plaint 
"dans  et  par  sA  ddcUration  ,'  oonniddrant  de  plus  que  les.arbres  fprestiers  gur  la 
"  propriet<5  du  dofen^eur,  le  long  do  la  clfiture,  qui  avoisine  le  demandeur,  sont 
"des  arbres.qui  existent  depui.1  plus  de  trente  aus,iSt  pr6s  ife  einquante  et 
"  soixante  ans,  sans  que  le  den^•andcul^ou  ses  auteurs  atent  jamais  61eve  aucune 
"  pretention  a  les  faire  enlever,  et  que  fe  ddfendeur  doi.t  fitre  maintenn  lans  st-    ' 
"possession  des  dita  arbres  dans  J'^tat  dans  lequel'ils  sont,  ainsi  qu'il  en  a  4ti  ■ 
"  lui  ct  ees  nuteurs,  depuis  plun  do  trente  ans,  par  une  possession  paisible,  publi- 
"  qu«  et  continue^  et  que  d'uilleurs  il  n'est  pas  prouv6  qu'il  soit  U  cause  des 
•"dommagca  dont  le  dit  demandeur  s«.  plaint,  a  renvoye  la  ditet  action  aveo 
*"  d^pcns."  /  ,      .  , 

Z>a^  e«  D/7.y,  avocatsduilemandeur.'     ,     "        "•  j  ' 
^y  e^Jb«ey>A,  avooats  du  defendeur.  ;s      - 

^      t-  V  .  ,  V"'"  .      _>■'-         '  '"  "  .  •  f 


MONTR^L.  27th  OCTOBER,  18(J0.  ,       '  «       '' 

V:-,.    ■  ■  ,v  l\  Coram  lAosKjj..       '■    '.      ' 

'•"-  .V-    ■     No.'6939.;-  ■    -■-      •:,'■      *■;  ', 

.'  Torrance\^.  The  Richeliev  Comp'tUif,  ,  '•   '   - 

«tMmbo.t  and  placed  by  the  p.Men,er  on  •  «o(k  in  the  e.tlng  .iloon.  w'blie  he  wU  (.klng^upi,,  • 
_The  "plaintiff  embarked  on  the  pteamer  Europa  at  Quebec,  ih\he -month  of    ' 
November,,  1863,  ftnd  took  his  passage  for  Thr^  Rivers.  ^About  20^n"ute8 
after  the  boat  atarti^d,  th»  ball  rang  fnr  wippcr,  and  th^pltfi^F  "^        ' 
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proce^aed  to  eho  eating  «loon,  and  p].oed  hia  great  coat  whieh  h«  ...  .     t  ' 
"fl^m    t      The  !m  /J"       ""'I''  '"'-'*'"'*  ^^'""*  '"'•'•8  ""'-J  «-'«'c 

Lwt^ffh,co«wr«t;""*7':^^'"^^^ 

The  actio,,  wa.  to  recover  th«  value  of  the  coat. 

7brr««c.,-  for  tho  plaintiff,  citod  the  following  authori'tlea  -,' 

-      ^,'f'«C/ril,B.U.,Art,i,  1872,1813. 
M»0aUuI>HU|,,»,924,     -       % 

««mbi. «.  tV;  Lat  Lir"«'  -^^  "f '"  ^■""^  '''• ''  *  '•  "•  =*'  »••  "•>• 

B<T.  »8«.™po  .ed,„Th„LWr       ?  7"^  V"'  '''■""''"'  '"  '"^  «•  »''  "PP"'  ^'"•J- 
Ricbara.  «    Ti.     ,      .    '^P^'  ^  ""***•  ^"W  Journal,  p.  230. 

Northero  Oailway  €oT<.    Sh.!^  I  !  ^' ""  «-''»V  Co,  WO.   B,  13  j   Th.   Or««t 
Cun.pafiy,T  IT  c7(J^  P    40?  S^w  •  f  ^'  f.     f'""   ''■  '^"^  «""""  ^r^nk  Railway 

Co.,iol.t;rv..v  sVm  "•    ^'  ''°"''°"  ""  ''*°"''  ^••»'"  «•'>'»''/ 

-Pom/nr///^.,  for  the  defendant,  cited:  "*"     / 

Pothler,  ptpot,  n.  78, 9.  '  «      'v 

Ba^Dkifr^r..  Wilson,  5  L.C.Bept..  203.  /  ,  ' 

n.o^r  vot^B^rnlT  ■  ""'"  ''^^^'  '''«"g!ki'"olvinj  .'very  small  amount  of 
Home  doJ^t  wt  r  .."  T^'""  '^  considc^le  impo,}&.ce.  and  hia  Honor  felt 
M  tJ  p,  :  iff'r  T  """  '^  ""  "**"'  ^« >-d-  waa^right.  It  .ppea«,d 
trea  on  one  nfl^h  P  ^.''""«'«' '«'''  «'-«"l  other  gentlemen,  embarked  atMon- 
River!     tL. ^^^?  ^-o^panys  steamer.,  for  the  purpose  of  proceeding  to  Three 

rang  for  tea  '  Mr  T  '"'  '"1*  '^""''  ^«^"  ""«' •^•'"^  ««'  ^  •'O"' -  ^l-"  »«» 
if  it  would  be^i'  ^;7"*'^♦'"•«''  «ff  »>«  ovensoat,  and  asked  one  of  tho  waiters 
Tolnee  howe  !  1  l^""^'''^^^  thatitwould  betsafeonthe  table.  Mr. 
the  00^  Xa!^^^^^^^  ^'\  '^'  coat  lying  on  the  sofa  and  wenttotea.    On  hia  return' 

nuesti  1  Tarf  r*  r    °  '"'?  ^''  ^'''^  ^''^^^'  «"  '^^  '1««  of  it,  and  the 

to  look  after  the  p  It  ff^  J^  ^t  '''*"*  ^'""P*"^  "  '*'*'  '^'^  '^'^  "«'  '«""'* 
Of  valuables  I^aTI       i  ""^  ''"*'  °'  *'"'^"'^*»««'  »>»*'  «°'y  '^  >>«  b«gg«KC 

Cinl  cShlnJ    '•'"' ^"«^«^y-  Tboy -Hegethat  there  were  two  sL\Somstor 

lri^7Wv2    .    ^''^^.r^  *''"*  '^^'^^  plaintiff  had  consigned  his  coat  to  the 

rgument,  that  ,f  Mr.  Torrance  had  left  the  overcoat  on>e  table,  they  would 
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1ia?t  b«en  liable.     But  the  coat  wm  not  Ufl  on  the  table,  there  waa  no  apeoial 
deliTery  to  the  walteV,  and  the  oaae  proeenia  itaelf  in  thia  form :  The  plaintiff 
ombarkod  on  the  boat;  he  did  not  place  hin  overcoat  upeolally  under  the  eharge 
of  the  waiter  ;  he  did  not  loaivo  it  in  the  place  where  the  waiter  told  him  it  would 
b«  aafe  ;  48  (he  C90ipan7  liable  ?     A  good  deal  of  alroim  had  been  laid  on  the 
Ron^^n  law,  and  also  on  the  general  law  reapectiog  carriera.     No  doubt  the  ob< 
ligationa  of  common  oarriera  eitend  to  th«  traveller  himself,  and  to  any  preoioua 
•rtiolea  he  ;night  give  into  tlioir  care,  but  hia  Honor  doubted  whether  they  went 
to  tho^tent  of  making  the  C*ompany  liable  for  an  article  like  an  ororeoat.     It 
appeared  to  him  tlmt  a  diminction  ahould  be  iuado4)etwcen  an  article  of  wearing 
apparel  4hioh  mi;{ht  bo  thrown  off  like  an  overcoat,  and  procioua  articles  con- 
fided to  the  care  of  the  carrier.  A  oaae  h»d  bMjti  cited  which  occurred  in  Upper 
Ofnada.    A  gentleman  got  on  board  ■  traia  with  a.ourpet  bag,  which  be  hung 
op  in  the  car,  in  disregard  of  the  rule  of  the  Company,  requiring  auch  arliclea  to 
be  chocked/ On  arriving  at  a  station,  he  placed  the  bag  in  his  seat,  as  tbougb  to 
intimate  that  the  seat  belonged  to  him,  and  went  to  get  his  breakfast.    During 
hia  abaenoe,  some  fellow  loafing  about  the  car  walked  off  with  the  big.    The 
traveller  brought  an  action  against  the  Company,  and,  notwithstanding  the  absence 
■of  any  proef  that  he  had  conformed  to  the  rules  of  the  Company  by  checking,  or 
attempting  to  check,  the  bag,  or  had  made  a  special  deposit  of  it  in  any  one's  care, 
.  the  Court,  composed  of  Judges  Draper,  Ila^gerty  and  others,  condemned  the 
Company  to  pay.  This  deoii^ion  seemed  to  His  Honor  to  be  carrying  the  liability 
of  common  carriers  to  a  great  length.     But  in  any  case  that  decision  did  not 
apply>here ;  for  in  that  case  it  waa  luggage  that  was  lost  and  not  an  overcoat  or 
walking  stick.     The  Court  seemed  to  have  laid  stress  upon  the  fact  that  it  was 
luggage.     His  Honor  did  not  think  that  cither  this  or  any  other  case  cited  was 
exactly  in  point.     A  number  of  French  decisions  had  been  cited,  one  of  which 
was  the  following  :  A  man  a^Tive8  at  a  hotel.  Th«  hotel-keeper  says  I  am  crowded. 
I  can  only  accommodate  you  with  a  room  shared  by  another  traveller.  The  man 
Teplies  that  he  is  not  particular,  and  he  is  conducted  to  his  room.     At  night  he 
places  his  watch  with  a  oonsiderablo  sum  of  money,  under  his  pillow,  and  falls 
«aleep.  In  the  morning  he  finds  his  fellow-traveller  gone,  andJiis  watch  aMn^oney 
\«l8o  gone.     Ho  brought  an  aption  against  the  botel-keeper,  and,  strange  to  say, 
he  Court  condemned  the  latter  to  pay  the  amount.  The  only  explanation  of  this 
ilQcision  that  could  bo  supporod  was  that  there  was  po  evidence  that  it  was  the 
traveller's  bed-iellow  that  curried  off  the  watch.    However,  it  certainly  was  going 
▼ery^  far  to  hold  the  hotel-keeper  liable,  when  there  was  no  intimation  to  him,  no 
Bpecial  deposit.  But  His  Honor  found  nothing  in  any  of  these  decisions  that  went 
ojactly  to  the  (wint.    The  text  of  the  Boman  law  might  perhaps  hold  the  Com- 
ply liable.  But  having  no  authority  exactly  in  point,  by  which  he  wa^und,  and 
being  left  to  the  consideration  of  the  case  apart  from  precedents.  His  Honor  was 
inclined  to  say  that  the  Company  wore  not  liable;  and  tor  these  reasons:     1st. 
Because  the  article  was  not  luggage,  and  did  not  oomo  under  the  heading  of 
luggage  or  merobandixe.    2nd.  The  plaintiff  did  not  take  the  precaution,  to  put 
it  in  the  special  place  set  >ipart  for  clothing.    3rd.  The  servant  told  him  it  wonld 
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■fcn.r.,.      (b«  pl»lnllff  iWcound  hit  loia  th«  otpuin  told  bin  it  would  b,  m.dt.  .11  ritfhl 
could  not  l.y  oiuch  ■trcin  upon  it.     Upon  ibo  whol«,  (b«o,  tbt  aeltoo  ofth« 
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plaiD|iff  uiu»(  b«  (JimiiiMcd. 


y 


TorniHCf  id  MoirU,  for  plaiotiff. 
OirtUr^  fomintilU  .(•  lhu,i,rnag,  for  dcf«tidaDl. 
(F.W.T.) 
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MUXTRKAL,  ;w  .VOVEMBHK  im. 
Oir^m  BcRTHtLOT,  J. 
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Jcu8:-Qu#  l»il«r(  rateT.ur  (lu.,u«liin«  Mmnxt  u„  rte„ten  ^t  „|p„M,  p,,,^,,  „  ^,,,^  ^ 

.  donation    Mt  rtc..v,».l«  ra  lol  A  .„  poufdlvw  I,.  r«o«»r,m.«  pv  .ctlon  dlncto  at  m»,m, 

nmS.  (iS'*'''*'  "  "  "*"**  ''"""''^•^'«  "'  'i^*  A  •••  <«•  b«ill«ur  do  fund.  ,« 

La  demandereaae  ft-pareo  de  blcna  de  gor^  mari  par  iwa  action  rapport*o  lo  12 

,    Diai  1866,  r<5cluniait  hypoHiecaircment  du  di'^-iideur  la  aomDio  de  flOO  aveo 

lot^ri-t  depuia  le  6  sepicnibro  1865,  en  fertu  d'uh  note  do  donation  conwnli  le 

SiSnovenibro  .1858;  Altre.  Bri.«et,  X.P. ;  par  Michel  Dupuli,  lo  pdre  d„  la 

demandereKBC,  en  ftiteur  d'Amoblo  Dupuit*,  son  flld. 

Par  cetw  donntion,  )e  don..taire  ui-tuit  obligi  de  bailler  ot  pajer  &  chacunedc 
tea  MPura  et  eDtr'ontreB  a  la  deiaondur^.e,  la  goniinode  8400  en  coinmcnvttnt  un 
on  aprt\H  le  d<5co8  du  donutcur  par  la  plus  vleille^et  continuant  toua  los  ana  par 
la  auivantc,  et  aiusi  de  suite,  jUBqu'n  la  plus  jouuc,  pour  totu  droitH  qu'elleu 
pourraicnt  pri'tendre  dabH  la  succesBion  du  donateur. 
Le  donateur  est  d^c^d^  le  6  septembre  1862. 

La  demanderesBe  Be  trouvant  la  troisiemo  en  figo  des  fillcs  da  donateur  r<JoIa- 
mait  sa  cr^ancede  $100  ichue  le  6  Bcptenibre  1866,  aveo  int^rCt  exnatur>i>ti, 
hjpoth(fcairement  et  par  priviliJge  de  baillcur  de  foods,  du  d^fendeur  qui  avait 
acjuis  du  donataire  le  10  mars  1861,  limmeuble  donn«5.  La  donation  avait  et<5 
enr^'gistr<!e  le  8  in  Janvier  1859.  La  di-claratiou  ajoutait  que  la  donianderesBe 
avait,  par  la  loi  une  hypotheque  prlvil^gi^e  sur  nmmiBuUo  donn^  pour  hmk- 
ment  de  sa  reclamation.  ^ 

A  Cette  action,  le  d<?fcndeur  plaida  le  ic'mai  1876,  une  exception  dilatoire 
conclupnt  n  ceque  Taction  fut  suspcndue  pendant  un  temps  quo  la  cour  jugcrait 
suffisant  pour  lui  pcrmcttre  d'appelerses  garanti.  pour  prendre  eon  fait  et  oauso 
fet  le  defendre,  et  A  ce  que  les^demandeurs  cessassant  toute  poursuite,  on  la  cause 
jusquH  ce  que  le  d^Iai  fut  ei:pir<5. 

Le  27  juin  1866,  Thomas  Kelly  intervint  en  la  caus^  comme  lo  garantformel 
du  defendcur  et  plaida  a  Taction  principale  comme  suit : 

That  this  action  cannot  be  maintained  against  the  defendant  nor  proceeded 
with  against  him  nor  against  the  inttroenant,  because  he  says  that  the  land  and 
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preniM  in  rwp«ut  ofwhioh  this  Mlioa  bath  \mn  imtitutod  ■gtiDst  llt«  dtfana 
not  M  tint  ^/Ufnltur  th«r«mf  m  hafiog  parohMed  lh«  Mm«  fVnm  tht  late 
Ain«bl«  Dupui*  ■nd  wir«,  lod  which  wu  iiO(|uired  by.  uid  Dupula  undor  thu 
deed  of  dooatiun  dMiared  upon  iu  tbia  oauN  and  which  ia  ai*d«  the  b«iiia  of 
tbia  BOtioB,  ar«  not  and  navcr  wen  nieoted  and  hjpoiheoated  bj  privilege  of 
haiUrur  itt/oH<U  in  ftifor  of  plaintiff*,  nor  of  auj  otiier  peraon  or  parsona  wbat- 
tvtr  aa  Aijveiy  allcKod  in  plafntiff'a  declaration. 

And  beoaoae  thti  land  and  premiaea  in  qucition  in  thia  onuae  ia  not  and  nevar 
^aa  hyp«lhtcated  by  aaid  donation  or  otherwiaa,  for  the  payment  of  the  amount 
claimed  by  thia  action,  no  auch  hypothecation  bein((  atipulated  inaaid  deed  of 
donation  and  no  auch  hypothecatioo  Orot^|r  privilogeexiaU  by  law  aa  orroneoualy 
atutcd  in  anid  declaration  ;  .      , 

the  plaintlfi  eannot  maintain  t|ia  hypoth<)caf|L 
}i  turn  iUltiitfiir,  and  the  same  odght  to  b« 
and  premises  are  not  in  fliot  nor  by  law 


CMiiiot 


ftfl 

•I 
♦ 


-W* 


of  donation  T(ir  payment  of  the  ^m 
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Tint  k^  reason  of  the  ft 
"Iwilon  a^^ainst  thtf-  deftn  " 
dismissed  inntiniuch  a 
affected  or  by|H)thecate 
claimed,  nor  for  any  amo 

Le  demnndeur  r<ipon^it  fpiaSiucnt  A  ootte eiooptjon  de  rintervenant  mbmt 
Suit :  That  the  facta  alleged  by  pWntiiTu  in  tiieir  suid  declaration  arc  Mifficiont  in 
law  to  enable  timm  to  obtoin  .^pient  in  thia  cause  as  prayed  in  their  declaratioD, 
That  by  |awtho  donorhas'a  priyilegc  on  the  immoveable  property  by  him  given' 
for  the  prcHtrvntion  and  'security  of  nil  the  charges  imposed  on  the  donee  aa  • 
condition  of  the  donation,  and  that  said  privilege  txtonds  to  third  parties  in 
whoso  ftvor  charges  were  imi»08ed  on  the  doneo  by  the  donor  as  a  condition  and 
charge  of  the  donation  by  bis  accepting  thereof.  \^    . 

That  the  registration  of  the  said  deod  of  donotfen  it  eqntviilent  in  \tm  to  the 
acceptance  of  said  charge  by  the  third  party.  And  d'nhoudant  said  plaintiffa 
over  that  the  deed  called  donation  fyled  in  this  cuumc  by  plaintiffi-,  and  on  which 
this  action  is  based,  is  in  reality  and  in  fact  a  deed  of  sale  of  the  property 
desoribed  in  wild  deed  and  in  the  declaration,  and  that  the  rente  viagere  rdtervie 
and  charges  us  well  in  favor  of  the  donors  as  of  thirdparties,  stipulated  in  sai4 
deed,  qro  the  price  and  value  of  said  property  |Htt  all  the  other  properties- 
described  in  said  deed,  and  that  by  law  a  privlleg^lRKts  on  the  property  in  the- '. 
d^aration  iu  this  cause  described  in  favor  of  piiiintiffs  a.8<«repre8enting  th« 
hailtejtr  de/ondifor^he  payment  of  the  part  of  siiid  price  delegated  to  plaintiffs 
and  b^  them  cluimefl  ty  this  aotion.^^  That  said  deed  called  donation  was  an 
arjcoHfemmt  de  fumilla  between  a  li^er  and  motheriwi  the  one  part,  and  their 
ohildre^n  the  otiiw,  a  partition,  jjirtajff,  of  tfte'  succession  of  the  donors 
amongs^heirftresumptive  heirs,  in  Virtne  of  which  the  co-partitioners  haves 
special  prlvilcgSs^on  the  property  sq  divided  for  the  amount  coming  to  them  as 
noulti  tt  rhour. 

Pagmehf^MT  les  demandeurs.— Michel  Dupuis  donna  A  son  fils  Amable, 
one  torre,  A  la  charge  d'une  pension  viogAre,  de  payer  le^  droits  de  ses  frdres  et 
soBurs  dans  la  succession  de  leur  m^re,  et  de  plus  do  payei^  A  ces  demiers  un»  ' 
somme  4iWlOO,  aprds  son  d^cis,  et diverses  autres  charges  et  reserves.    Cot  act«> 
fui euregiHlrrptnmant  que  1«  don&tairo etait  prppri^taireao  la terre^aonn^e. 
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La  demanderesae  est  Tune  des  soeura  du  donataira.  ,><. 

Le  datiataire  vendit  la  terre  an  defendeur,  qui  est  poursuivi  hypoth^irement. 
T.  Kelly,  corame  possedant  ud  terrain  hypotWqu6  k  la  garantie  de  fette  vente, 
intervint  et  plaida  "  H  I'aotion  ju'i7  n'exUtait  pat  d'hypothbque  envert  la  deman- 
«'  dere$se,  pnrce  qu'aucme  n'etait  exprimie  d  Vacte  de  donation." 

La  pTemi^re.question  a  rtsoudro  est  done :  "  Le  donateur el  set  diliyui*  ont-ils 
."privilege  sur  les  bieos  donors  pour  rexeoutlon  des  charges  de  la  donation." 

L'affirmotivc  ne  senible  pas  souffrir  difficul;e  :  Pothier,  Traitd  des  Hypotlii- 
ques,  No.  146,  apris  avoir  parl<«  du  privildgsf  du  vendeur  sur  I'immeuble  vendu 
pour  le  paiement  de  son  prix  de  vente,  ajoute:  "  Ce  que  nous  disons  de  la 
.  ".vente  pent  s'uppliquer  &  tousJes  autres  titres  d'ali^nation  ;  celui  qui  a  ali^o^ 
"  un  heritage,  A  quelque  titrequo  co  soit  a,  pour  toutes  les  charges  do  cottaaii^- 
"naflondont  I'acquereur  peut  etre  tenu  envers  lui,  une  hypothequepriviligiie 
"  sur  cet heritage,  sembluble k  oelle  du  ven-leur ;  ilya  entierepariU  de  raiion:' 
Notre'jurisprudenoe,  telle  qu'^tablie  par  les  cummissaires  codificateurs,  et 
par  nos  statuts,  est  aussi  explicite. 

Projet  C.  C.  B.  C.,.titre  Priv.  et  Hyp.,  art.  43,  donnant  la  loi  en  force,  dit : 
"Let  donateura  (.ont  privilege  sur  rimnieuble  par  eux  donn^)  pour  les  redemi- 
"  cetet  charges  qu'iU  onl  stipuUes,"  et  au  titredes  donations  art.  66,  ilsajou- 
ten^,  comnie  donnant  la  loi  en  .force :  "  Les  chaises  port^es  dant  la  donation 
"  d'un  immeuble  donnent  lieu  au  mime  2>rivili^  quant  au  dilai  de  trente  jours 
"pour  I'enrlgistrement, que  celui  quia  lieu  pour  kprix  de  ventedans  lecatdu 
"  vendeur,^' et  ilsfont  k  ce  sujet  laremarque  suivanfce,  p.  162:  "  Les  charges  de 
"la  donation  sont  assiniilees  au  prix  de  vente  quant  k  cette  retroactivite,  sil' 
"  Ol'enrdgistrement)  alien  dans  lea  trente  jours,  ce  qu'il  nUtait  peut-itre  pas 
"  meme  necessaire  d'exposer."  II  e8t  impossible  d'gtre  plus  explicite. 
^    La  section  7  du  ch.  35  des  S.  R.  B.  C,  reserve  express^ment "  le  droit  du  hail- 
^'  leur  de/onds,  quipourra  tovjours  riclamer  et  exercer  son  droit  d'hi/potheque 
"  et  de  pr^ftre'nce,  et  son  privil^e  sur  les  deniers  /ormant  le  prix  de  la  vente 
''ou  aliination  "de  toute  terre  ou  heritage,  bien  qu'il  n'y  ait  aucune  stipulation 
;"  ou  designation  gxpresse  a  cet  efiet  datos  I'acte  de  vente  ou  aliination  deladite 
"  terre  ou  heritage."    •  ^  • ' 

Et  le  privilege,  contre  les  tiers  jicqu^reui*,  en  fayeui«au  bailleur  de/onds  par 
renregistrenient  dans  les  trente  j%urs  de  la  passatiom^u  litre  n'estpas  donn^  an 
vendeur  seul,  uiais  a  tout  bailleur  de  /onds;et  nomm^ment  aux  cr^anciers  de 
Jente  constitute  ou^iagdre  portant  privilege  et  hypotheque  de  bailleur  de/onds, 
S.  R.  B.  C,  eh.  37,  sec.  9,  ch.  50,  see.  7, 

J>r.  I'kcte  de  donation  ayant  4t4  enr^gistre  pendant  que  fe  donataire  etait  pro- 
j)ri^taire  de  la  ^erre  et  avant  qu'it  I'eut  vendue  au  dlfendeur,  il  y  avait  par 
la  loi  hypotheque  privil.;giee  pour  toutes  les  ftharges  de  la  donation, 

Cette  hypotheque  n'existe  pas  kulenienlj  en  faveur'du  donateur,  commele  . 
soutient  I'intervenant,  mais  au&si  en  faveur  des  tiers-d^l^gu^s  ou  b^neBoi^s ;  car 
renrijistrement  itant  considiri  comme  acceptation  de  la  diligation,  et  lorsqu'il  est 
au  long,  comme  dans  le  cas  actuel,  suffisant  pour  fonseifver  lea^roits  de  toutes 
Jea  parties  irit^ress^s.  (4e  considerant  du  jugei^t  ^n  appel,  Patenaude  vs. 
Lerigerde  '     ■         -   -    - 
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ment,  accepts  la  dite  d^l^gation,  qtti  cit  j)ar  Za  rfevenwe  jMr/aite,.et  par  oons^- 
(fuent  le  priviMge  qui  existait  en  faveur  des  donateurs  existe  pveillemcnt  en 
fiiveur  des  d^i^gud".  pes  prineipes  sont  clairement  pos^s,  dans  la  cause  qui  vient 
d'etre  cit^e.  '<' 

D'ailleurs,  la  rente,  les  reserves,  les  charges,  tant  en  faveur  des  donaUurs  que 

des  tiers,  se  montent,  &  la  face  mfime  de  I'acte,  A  une  somme  si  ^lev^,  qu'il  est 

impossible  qu'elles  n'tfgfllent  pas  la  valeur  des  propri(5t^8  donn^es :  dans  ce  cal-, 

ce  n'est  plus  une  dojiifition-maUgne  venfe;  o'est  une  des  r^ponses  de  la  dfi'man- 

^eresse.    Pothier,,jPonation' 61 2*3-5. 

En  troisi^e  fieu,  cet  acte  dit  de  donation  est  un  arrangtment  defnmiUe,  un 
partage  anticip^^^e  la  succes^i^n  du  donateur:  la  cho#est  ^videi\te;  done  le 
privilege  pour'«o«/fe  «^  re/owr;  cl6it,  dans  ce  cas,  exister  en  faveur  des  co-Vritiers. 
Ifohej-%  ppur  rinterverinnf.-rMichel  Dupuis  made  donatiob  of  a  farm  to 
Amable  Dupuis,  his  son,  by, which  donation  Amable  undertakes  to  furnish  his 
father  and  mother  with  a  variety  of  things,  and  it  is  also  stated  in  said  dona- 
tion that  Amuble  shall,  after  his  said  father  s  death,  pay  one  hundred  dollars  to 
each  of  his  sisters,  of  whom  the  plaintiff  is  one.  ..  .' 

For  the  payment  of  this  one  hundred  dollars,  no  hypotheque  is  stipulated  in 
said  donation.  ' , 

When  Amable  Dupuis  sold  the  said  farm  so  given  to  him  by  his  father,  he 
mortgaged  another  piece 'of  land  as  security  for' the  title  he  gave  with  it,  and 
this  piede  of  land  he  afterwards  sold  to  the  intervening  party.  Hence,  the 
interest  of  the  intervening  party  in  the  matter. 

Had  tlie  several  one  hundred  dollars  which  Michel  Dupuis  by  said  donation 
charged  l\is  son  Amable  been  coming  to  the  donor  himself,  the  authorities  cited  by 
plaintiff  would  perhaps  apply,  but  the  old  man  is  making  donationt  to  all  the 
members  of  his  family,  and  as  donor  he  can  make  such  conditions  as  he  pleases. 

He  simply  orders  his  son  Amable  to  pay  to  plaintiff  one  hundred  dollars  with- 
out hypothecating  the  real  property  given  for  that,  or  any  other  amount,  and  th^ 
mere  fact  of  the  registration  of  the  donation,  at  most,  can  amount  to  an  acceptation 
of  the  delegationr  only. 

The  donation  is  registered  for  what  it  is  worth,  but  such  registration  does  not 
give  an  hypotheque— it  only  vests  the  (Uligui  with  the  right  to  demand  payment 
of  the  one  hundred  dollars  as  a  personal  debi 

Plaintiff  mistakes  the  meaning  of  the  Code,  the  donor  has  thereby  privilege  for 
charges  stipulated  in  Ae»  own /avour, />.  545  Corfe. 

This  privilege  is  incident  to:  the  ownership  of. th?  donor,  and  hencj^  is  in  the 
nature  of  a  baiUeur  de  /ends  right,  but  the  donee  for  the  one  hundred  dollars 
never  had  any  right  analagous  to  tbkt  of  the  baillevr  de/onds,  and  hence  no  pri- 
vilege. 

The  relations  of  co-partitionere  are  flifferent,  they  are  eich  selling  to  the  otheiv 
and  are  consequently,  as  among  themselves,  reciprocally  buyers  and  sellere. 

The  case  of  Pattenaude  and  Laplante,  *ited  by  plaintiff,  is  not  in  point ;  there 
it  wa»  the  vendor  seeking  his ^nx  de  v^te,  tend  that  caw  only  decides  with  re- 
fCTcnce  to  this  one  that  Registration  amounta  to  p^pftpt^tinn  ng  ji^  the  oaae  fff^ 


Uupuls  et 

CMiltot 
Kellj. 


% 


Tin 


Ky^n  &  HalpiD^  in  which  I  ww  fbr  plaintiff,  but  it  does  nofedecide  that  a  dfle 
<gation  legally  came  with  it  or  constitutes  ^  mortgage.  " 
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That  reg,strnt.on  presume,  the  rights  of  all  interested  there  is  no  doubt  but  it 
gives  no  «iW«,e  r.g  t«  n.uch  less  can  it  constitute  a  prioU^g^^' '"' " 

In  a  word,  he ,  privilege  o£  ,,aUk.r  ,le  /on,l.  exisfs  onl/ with  e  erence  to 
charges.^..  Jejente,  or  other  things  which  the  baiileur  sti^pulates  fofr^  ,// 
strpu  ate*  <.ntho.r  favor."  saith  the  Code;  even  in  the  French  vers  o  it  fi 
^    donateur  who  has  the  privilege ^,o«r  A.  rr./ev„nce,  dc 

Thepriviiege  is  a  very  different  thing  from  the  c/U.  of  one  hundred  dollars-  it 

the  fact  that  he  is  the  owner  of  tl.o  land  given  or  sold 

A|,!j  I'audition  des  partic.,  h,  co«?  a  ».aintenu  Taction  en  motJ^ant  son  jugc 
ment  cbmme  suit :  .  „        "'  * 

La  cour,  aprSs  avoir  entendu  les  demandeurs  et  I'intervenant  par  leurstvooats 
sur  le  nj^nte  tant  de  rintervenlion  du  dit  Thomas  Kelly  que  de  l4eption 
d.lato.refaiteetprodu.teparleddfendeur4  Taction  desdit8demandeurs..xaLn^ 
la  procedure  et  les  p.^ces  du  dossier,  et  avoir  sur  le  tout  mftrement  dk^r^. 
renvoy^  la  d>te  exception  dilatoire  avec  d^ns  • 

Consid^rent  que  le  plaidoyer  du  dit  intervenint  est  mal  fond^  en  droit,  et  que 
k^maivieresse  Josephte  Dupuis;  aune  hypoth^^^rivil^gi^e,  ^gale  4  ielj  de 
,  Weur  de  fonds  sur  l>.mme„bie  d^sign^  en  1.  cation  en  itt  caus.  et  en 
1  acte  de  donation  cuapris  mentionn^^  qui  y  est  relate,  a  aussi  renvoy^  I'exception 
p^r«mpto,re  du  d.t  .ntervena*.t  avec  d^p^s,  et  a^ugeaot  a«  merits  de  la  cause 
k  oour  declare  1  .mmeuble  mentionn^et  d^crit  dans  la  dite  d^laration.  affects e 
hyppth^qu^  au  pn.ement  de  la  aomme  de  $100,  due  4  la  demanderesse  par  et  en 
Tertu  dc  I'a^te  jie  donation,  etc.,  etc.  y     '=^'^u 

PM^MMeto",«vocat  desdeinandeurs.  ^ 

BUanger  et  Demoyen,  avocats  du  dSfendeur.     " 
i)o/<#')'(y,  avocat  de  rinterveuiint. 
(p.§fai.),  .  '.  -.-.  v'    ^-^  ,         ■'  '"'■.  ' 
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(Crown  Side.)  .        . 

M  SWEBTSBCRGH,  DECEMBER  12TH,  1866. 

-  Coram  Johnson,  J. 

Segina  vs.  Maddkn. 
,  H«LD:-Th.Uhex:ourt  cnnol reft«e  to  glveeflectto  .n  «x p^ty^cto  ^.tute  wtaoh  ta cl«,ly «, ta 
This  was  a  hearing  on  a  preliminary  plea,  put  in  by  the  prisoner,  who  stood 
an^^icted,  as  the  subject  of  a  Foreign  St.-.te,  Cuuder  fhn  Prnvincial-8utHlor^»th- 
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&  30th  Vic.  1^  I4   3)  for  unlawlulIr^Vadiog  Lower  Canada,  on  a  d»v 
antecedent  to  the  piling  of  these  statutes.  '  ^ 

I^^ZrL^TS^^^^  "'^^^"°  P^'''*''^  ist,  whether  the 

impeml  Act  11  arid  12  Vic.  is  in  force  in  this  country,  and  as  a  consequence 

w^mhe.  the  Provincial  Statute.29th  and  30£h  of  the  Queen,  chapter  I    „rm 

t;!;::r:^T^^:z::,  ^  ^"«  ^-p^'^- '-  -  -  -*-«  e^cutio.; 

2ndly.     WhethJr  the  Provincial  Acts  in  question  are,  taken  together  ex  vo,t 
>^.^e.r  tcr^s  and  operation,  and  if  so,  wl.etl.e;  .i  Li'n^:;:  ZlTZ 

.Zl'^^'Z  •?:  ^  •*  "'? ^^'^  ^•''-  ^  •"  ^'^''^  ""'^  <«'""t'7  «r  not.  and 

«^il  wh!  h  T  .''  "  r"''il!".  P"""  "^^"^'^  ^''"'°«''  -  thirfodicnaen t,  ai. 
po.^  wh   h  I  do  not  now  .^fec.de.    It  is  not  easy  to  see,  however,  how,  if  t  Z 

n.  force,,    can  affect  the  present  iirg«,Rpnt,  unless  irbe  show,  to  b    cl    r^ 

be  said  -and  further,  unless  it  can  be  shown  tiat  the  language  of  the  3d  sec 

^  Imperial  Statute  3  and  4  Vic,  c.  35,  con.naonly  called'the^Act  of  HZ 

between  Upper  and  W  Canada,.is  not  obli;,atory  upon  this  Court.     It  ig 

,  contended  by  the  Cro^  AatUese  legislative  provisions  are  not  repugnant  to  ^ 

fjj7'''?'  "^f^^  ^'^^'  '^''  ^  «"'«''''''°  «"y  «e"0U8  doubt  as  to 
the  lega.  existence  of  the  Provjtflal  Statutes,  and  their  binding  force  upon  tWs 
Court,  .ither  on  the  ground  of  their  repugnance  t^  the  Imperial  Statute^^ron 
h,  ground  that  has  been  urged,  ^ertainly  am  not  called  upox.  to  discuss  the 
abstract  justice,  or  even  the  exfdiency  of  ..^,./«e,o  ^generally;  but 
♦hatev^  opinion  may  be  entertained  ||i  these  points,  the  legal  existenc  and 
foice  ofyiese  Statutes  IS  tjuUe  another  quesUon.  ' 

The  Mingijage  of  the  great  pommeniator  Blackstone  on  this  subject  is  well' 
knomi  Jind  has  ne^er  I  believe^been  qi^stiohed :     "  Mstly,  Acts  of  Parliament " . 
.      haUre  impossible  to,  bojetformed  «^^o  validity :  and  if  there  arise  out 
of  thtm  collaterally  any.a64|d  consfeqlie^^^anifestly  contradictory  to  com- 

flion  reason,  they  are,  with  regard  to  those  c(fateral  consequences,  void.     I  lav 
^^JpwnVjhorute  with  these  restrictions;  \hough  I  know  it  is  generally  laid    ^ 
down  ^re  largely,  that/cts  of  l^arlianient  cont^jry  to  reason  aLoid.     But 
If  ^he  Parlian.ent  will  positively  enact  vhing  to  be  done  ^hich  is  unreasonable' 
IJcnow  of  no  power  that  can  control  it;  and  the  examples  usi^ally  alleged  in     ■ 
^  support  of  tills  sense  of  the  rule  do  none  of  thew,prove,  tha^  were  the  main 
oftjecrof  a  statute  is  unreasonable,' th^  Judges  are  at  liberty  to  reject  it  •  for 
that  were  to  set  the  judicial  power  above  that.of  the  Legislature,  which  would    ' 
be  subversive  of  all  government    ^ut  where  some  co«a««mZ  matterarises  out 
of  the  general  words,  and  happens  to  be  unreasonable;  there  the  judges  are  io 
decency  to  conclude  that  this  consequence  was  not  foreseen  by  Parliament ; 
and,  therefore,  they  are  at  liberty  to  expound  the  Statute  by  equity,  and  onlf 
quoad  hoc  disregard  it.     Thus,  if  an  Act  of  Parliament  gives  a  man  powe? 
to  try  nil  cnuscs  that  rise  wiriwHria  mauOrof  Dale,  yet  if  a  cause  ?houId  ^ 

■■'-•.  ^  •■■    '»'  * ,  '■  — ^^      r 
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"  arise  in  whicli  he  himaair  is  party,  the  Act  is  construed  not  to  extend  to  that  •' 
"  because  it  is^unjeasonable  that  any  m;io  should  determine  his  own  quarrel;  but 
"if  we  could  conceive  it  possible  fo^  the  Pwliament  to  enact  that  Ae  «AowW  try 
^;'lns  well  his  bwn  q^uses  as  those  of  other-  persons,  there  is  no  court  that  has 
-  "  power  to  defeat  the  intent  of  the  Legislature,  when  cou<rtied  in  such  evidenjk 
"and  express  terms  as  leave  no  doubt  whether  it  wasytBe  intent  of  t|ie  Lecis. 
"luture  or  no."  ,  »  /^    J 

^d  again  pursuing  the  sdftjeCt  Blackstone  says;     «'  For^'the  freedom  of  our 
*•  cofistitution  will  not  permit  that  in-oriminal  cases  a^^ower  should  be  lodged  in 
«  any  judge  to  construe^.the  law  otherwise  thtniaccJrIing  to  4he  letter,  Ac,  &o.  " 
"  hv.t  in  cates  vhere  the  letter  induces  any  hardahip  the  Crown^ha$n«  power  to 
pardon."  ■■'  I  .    •      : 

This  seems. to  be  the  precise'doctrine  aSited  upon  ,fc^  Lord  E'don  in  ^he  case 
of  Rex  vs.  Bailey.  The  question  there  was.^whethjBr  tie  prisoner  could  under 
very  peculiar  circumstapces  have  possibly  known  ot^  the  existence  of  the  law 
under  ^^hich  he  was  tried.  This  cei^ioly  raised  a  cdnsideration  of  justice  for 
ahe  "executive  powei^;  but  what  said  |jord  El^on  about^  the  law,  and  about  his 
power  as  a  judge?  These  are  his  i^rds  to  t|ie  jury  :  "  I  am  of  opinion  that 
^' the.  prisoner  is  in  strict  law  guilty,  though  he  could  not  then  own  that  the 
"  laWJbad  been  passed,  and  his  ignorant  of  that  fact  can  in  no  otherwise  affect 
•"I'the  (jase,  than  that  it  may  be  the  means  of  recommending  him  to  a  merciful 
"  consideration  elsewhere,  should  he  be  found  guilty."    "^ 

Subsequently  on  a  consultation,  among  the  judges,  a  pardon  was  recommended, 
on  tbb  ground  that  the  prisoner  could  not  have  known  of  the  law ;  but,  adds 
the  repOTter :  "  It  seemed  to  be  the  opinion  of  the  judges  that  the  conviction 
'*  was  proper  on  other  grounds."      "  "* 

I  adopts  therefore,  the  view  of  my  obligation  prescribed  by  Blackstone,  and    - 
enforced  by  the  authority  of  all  the  judges,  of  England. 

This  is  the  only  case  that  has  been  cited  as  authority  at  the  bar  in  support 
of  the  plea.     The  views  of  speculative  philosophers  which  have  been   largely 
referred  to,  as  to  the  justice  or  expedient  of  ex  j9o«//ac/o.  laws,  can  afford  to 
this  Court  no  sure  ground  of  authority  to  over-ride  the  written  law  of  the  land.  - 
Neither.of  these  points,  it  is  to  be  observed,  appear  to'  have  arisen,  in  a  direct 
manner,  in  Upper  Canada.  •  The  statute  of  1838,  under  which  the  indictments 
there  wtere  laid,  must  be  held  to  be  as  repugnant  to  the  11th  and  12th  Vic.  as\  • 
the  terms  under  which  the  indictments  in  this  Cott^ii^ve  been  laid.    It  is  true 
that  the  statute 6f  Upper  Canada  is  anterior  inl!ate  to-Ihe  UtKand  12th  Vic, 
but  it  can  hardfy  be  held,  to  be   absolutely  repugnant  to  it,  if  thpt  Imperial 
statute  be  not  held  at  the  same  ^me  to  have  repealed  it.     The  Act  of  1838  wfes,    * 
however,  administered^s  law  in  Upper  Canada.    As  at^tesent  advised,  there-i 
fore,  I  overrule  thq  plea  of  the  prisoner  upon  both  points ;  and  I  am  the  more 
impelled  to  do  so  by  considerations  of  safety  for  the  prisoner. 
^^  As  the  law  now  stands— a  stAte  of  the  law  which  restricts  the  right  of  appeal 
lA  criminal  jases  within  veiy  much  narrower  limits  than  those  enjoyed  in  Upper 
Canada  or  in  England-— I  have  no  power  to  reserve  any  point,  except  after*con-     *' 
viction.  ■  X 
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•,  r,oould  ii0t,  therefore,  now^lf  1  felt  dispoaed  to  do  so,  reserve  either  of  these 
point8ibrtl|0. consideration  of  the  Queen's  Bench  sitting  in  criminal  appeals, 
but  I  ceftiinly 'shall  do  so  at  the  proper  time  if  I  entertain  any  serious  doubt 
np«n  thes«  points,  or  upon  any  other  point  that  may  arise,  and  I  shall  thereby 
seKinre  to  the  prisoner  the  benefit  of  all  the  coniidetation  that  such  an  interval 
ean  afford  time  for.  •'     •        '^       -^  .    . 

ft,  ^  «  .  «'       '        '-  Plea  overtuled.  >  ' 

^  T.  A. /Kim«ay,  for  the  Crown.  - 

,^«.   -B- i^«'^tn(  for  the  prisoner.  ',       % 

■■>■•' (8.  B.)                                ■    ■'".^■'    '"/      /-^■-•'  ^:r 
'       ?     ■"■/,.--'.:' '-^ f ^ 
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>  __^ :       m5ntrbal,  aiat  ootobbr,  isee^  -  '. 

V  .        Horam  Smith,' J.,  ^BBTHtLOT,  J.,  Monk,  J. 


ft«Xa». 
Maddm. 


V  »• 


Qould  et  al.  vs.  Cowan. 


■      *"  ■  "  *  ' 

HM.D  :— Tl"**  mere  poMecsion  of  a  movetble  I*  not  equivalent  tq  title,'  but  in  only  prtmimptive  of 
tifle;  a  poMeision  of  three  yeara  being  neeetiary  to' render  auob  poateeiion  equivalent  to 
"actual  tide.  "  _  .. 

'This  case  was  inscribed  for  the  purpose  of  revi^jring  a  judgm^t  rendered io 
the  Circuit  Court;  at  Montr&i,  by  The  Hon.  Mr.  Justice  Bbethelot,  on 
the  28th  ^of iTune,  1866. 

The  action  was  one  eh  rdiendication  to  recover  a  piano  which  the  plaintiff^ 
alleged  to  belheir  pjoperty,  a,nd  that  they  had  leased  to  one  Sarah  Ann  Smith,  on 
the  18th  of  July,  1864,  and^  t^he.fXMaession  whereof  h«d  been  lost.  .  '  |i; 
<  The  defendant,  denying  the  truth  0  the  plaintiffs'  allegations  as  tiet  foMh  Id 
their  dedaration,  pleaded  that  hd'Bkd  purchased  thft.piano,  in  goqd  faith,  on  or 
about  tEe  14th  day  of  Oltoher,  1864,  from  one  James  N6rton,who  was  th.en,and  for 
more  than  the  twd  moriths  preceding  that  day  had  beenjn  the  op^  and  peaceable 
possession  thereof,  as  proprietor,  for  the  sum  of  $175  oarrencjivvliercof  the  sum 
of  $155  was  then  and  there  paid*  in  cash,  let^nga^bolancd  or  sil|w$20  currency, 
still  to  be  ptldj  and  for^|)fiyment  whereof  the  said  defend?milleged  he  was  ' 
responsible  to  the  said  James  Norton.  •  .' 

That  when  the  said  piano  wasjp  seiaed  and  attached,  it  was  tn  the  actual  pos- 
session of  the  defendant,  as  the  own^^nd  proprietor  thereof;  apd  had  been  so  j^ 
hia  pcn^i^n  since  he  .so  purohase<^m  same  as  aforesaid.      ,     ,  .^  *     -. 

The  plaintiff  replied  specially  to  the  effetst  that  the^H^,^atihe  time^f  th 

.alleged  «lle  by  .^Orton,  was  "stolen  pro'p^iiy,"  and  tRff  the  convey in^awa;^ 

and  disposing  of  the  pltoperty  by  said  Sarah  Ann  Smith  was,  by.  th€|  laws  o^ 

this  Province,  a-  '^  larceHy,"  and  that  consequently  no  legal  title  could  be  derived 

from  any  person  acquiring  the  piano  from  ber.  .     V  ♦ 

The  followin^^as  the  Judgment  originally  rendered  in  the  Circuit  Court  :— 

"The  Cou^t.*   *   *  considering  thatitisin  evident  by  the  testimony         '. 
addn^pd  OP  th,g  part  of  »Md  fefendflnt,  that  Jnmea  Norton,  through  whom  he  prdw        *',        *     ■ 


J^".-. 
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tends  to  h»vo  ac«|uired  the  posucusion  and  ownership  of.  the  piano,  mentioned  in- 


"the  declaration,  aai  p^rex-i-erbal  of  seizure,,  had 
tjwusand  eiglit  hundfod  nnd  sixt/fivej  from  one  " 
mi  plaintiffs  hJl^i^ade  and  granted  a  lease  #ft 

Considering  tllbt  it  is  further  in  evidence  that 
"®'™"**#*'''*'^.''"»**  Sarah  Ann  Smith  to  the 
wanted  IrUm  her  ^fll  of  sale  of  thf  HamelLd  th 
ftpr#nded  bill  oK^le  byoi«f^Vd)||,  whc^ss  not 
the  v«idor,of  8j»idi  ■ 

l^pnaidoring^  khfli 
oatised  to  be  mid4 
sal^^AS  meant  b 
iidei 


fufthepttili 
of  said  p»i||tft<S)  acquire jny 
SlI  these'ipi^itfns  the  11^8  ?« 


July,  one 
the 


'hioh  saiif  Jfimes  ll^ai-iiD 
tind  viJA*e«^%'«ipfwio 


established  the  allegations  of 
to  the  said  piano,  dotir'dlclare 


'■4< 


■M 


i.\ 


■^' 


iit 'Jhe  said  plaintiff^ 
aid  tJifeir  ti(^e  and  W|)or8K| 

[saisiej-evendkutiontanie  iri*^is  cause  of  the  aforesaid  piano 

fTlfKltais,'  a  certain  seven  and  oaW^er  octave  pianoforte  made  by 

i8,,Warli^  tlie  number  T519,''  tad  <ii9t^p)u||^  and  condemn  the  said 

,      ^l**"*!  *''*'^'fl  ^^'^  days  iiftor  servhse  iijwnl^oFthia  judgment," to  deliver 

"P^jag^pJanoforte  tpthe  suid  plaiJitiff*^  aiJdS  default  of  so  doing,  doth 

..adjutJI^ytt^  «>nij|pmn  the  said  defendantto'^ayan^rtisfy  to  the  said  plaintiffs 

the  sain  of  fifty  ppiinds  current  money  of  tliiS  l>rp€||ej  as  the  yalue  of  the  said 

piano;  w|th'iilt^i9^  thereof,  from  tbgtwfnty^first  dajjof  December^obe  thfeusand 

eight  hundredfold  sjjity-foar,  date  of  the  sei-viee  ofiSljcess,  until  paid,  and  costs 

ofsuit.-^^    •J'X;.-..  ->".  -    :'vy"'m\  ^  -     ^    -- 

Bethme,  Q'.  V.,  fi)<-/<J&fendant.— The  question  involved  in  the  present  review 
is,  whether  theown^s  of -a  ]^ial^p  leaSedljy  them  to  .another  party  can  reven- 
dioate  t|:fe  |iano  ii  the  hands  of  a  party..wha  purchased  the  same  in  good  faith 
from  a ^i«bn  i«  the  bpin  and peuceable  inme^c^ivthereof,  xt\io  purcha$ed  xi 
,irotn.theIeteee. '^       '*\,  'M)  i-'  '  -•        ' 

Thefa«t8oftheca8«area8fbllow8:-H    "   "?  jfi*      * 
'  The  plaintiffs  leased  ^'pikiio  belonging  to  thelm,!  46  one  Sarajj  Ann  Smith,  6ti 
thdl8thofJuly,-'1864.  •:   :      -  ',    ;   ^    '  .  - -i^;'' ':■  '        ■'  ■''v.'  ■'■     '  '  -•  ':' 

Whilst  the  piano  was  in  possession  of  the  lessee,  she  sold  it  for  £40  currency 
to  one  James  Norton,  who  took  it<to  his  own  house  some  time  in  July^  1864.- 

On  the. 14th  of  Octobe^,^  1864,  the  defendapt  bfflfeht  the  piai^^from  Norton 
for  £175  currencj^smd'injiinediateiy, removed    "'        ' 
(•where  it  had  been^kvef  |ince  he  |)urchjfsed  it) 
where  it  was  seizecl  undeV  «ai«te  rlvendicgtion 

•    -^^f  IMK"*  "^  «^®  Court, ^nowTindi 
g^un<LjflQni  the  opinioft  of  j|he  Court, 
title,  anff'lMt-"  ^e  said^fendant  was  i 
f '  sioo  of  said  piftno  to  ac^ire  any  title  to 


from, Norton's  house   ' 
>he  defendant's)    house, 
;7th  of  December,  186*. 
untained  the  l|pizurc,  on  the 
>t(id  the  validity  of  his  owiutf 
[ient  length  of  time  in  posses^ 
ition  or  otherwise." 


L 
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The  good  faith  of  the  defendant  in  in  np  way  inipu«nod  by  the  judgment,  and 
wnn  not  denied  by  the  plaintiff's  couti«ol  at  tjip  ai^ument  of  the  case. 
r         Itii  respeotfblly  8ubmitte(|  tbat  any  misgivings  Norton  may  have  had  as- to 
the  vahdity  of  his  own  purchase  can  bo  of  no  moment  in  the  legal  investigation 
of  thiH  Case.  • 

'^     /he  rule  of  law  by  which  this  cose  is  to  be  governed  i.,  the  well-recognized 

one,  g„e  les  meuhle,  n'ontpas  de suite,  et  fju'cn/uit  de  me>,ile»  htpoue.mon  vaat 
„     Utte;  subject  tathe  as  well  recogniied  exception  of  r/«o««  voU«»  ou  perdue, 
N6t  only  can. there  be  no  pretence  hero  that  tk^piano  was  lost,  but  the  plain- 

tiffs  themselves  wholly  abstain  from  making  yifj  such  pretension,  and  contended 

that  the  piano  when  sold  to  Norton  was  stolen  property. 
•  .  ^  Now  it  is  submitted,  that  a  sale  of  a  moveable  by  a  lessee  thereof  is  not  a  vol 
'  ,  but  an  0hus  de  con  fiance,  which  cannot  affect  the  title  of  a  party  (like  the  defend- 

ant)  wTio  purchases  from  another  party  having  the  open  and  peaceable  possession 

of  the  moveable.  ' 

In  the  case  of  vol  ou  perte,  the  proprietor  of  the  moveable  loses  its  possession 
agmmt  hn,  mil,  whereas  in  the  case  of  a  lease  hy  parts  with  the  possession  will- 
mgly.  If,  then,  the  party  whom  he  thus  willingly  trusts  with  the  possession 
abuses  iheconfidence  placed  in  him,  the  joss  must  be  the  proprietor's  and  not  that 
of  an  innocent  purchaser. 

The  dbctrine,  "  qu'm/ait  de  meuhle,  lapos,e„wn  vaut  litre;'  was  recognized 
ss  the  law  Of  France  long  before  the  passing  of  the  code  which  was  only  declara- 

^7  o  .    r  A  v'^'T  ■  ^'"■J""'  ?'*-^'  ''°"'^'"'"«'  ^'■^^^'  6'''««-  l.N«-  l.P- 145. 

Jsfi  V.  'al    rI  4'"?''''^  "^ ''  ""'■  2'  p-  •^^^-  ''^'^™  ^'^-  ^'  '»  f'"«'««.  P- 

?.    '      ^^o'.^-  ^•^''"  ^^-  ^'°P'""S.  Pres.  vol.  2,  Nos.  105i^  1059.  Marcadd 
lZ:m,  Gt!:  '  ^«'''"°«"''  P-  6i^  (209  note,).  2  jazeille,  Prescn.', 

Our  own  Courts  hava  at  all  times  maintained  the  same  doetririe,  and,  specially 
so,  n.  the  case  of  Fawcett  et  al.,  appellants,  and  Thompson  et  al.l  respondents,  6 
h.  C  Jurist,  p.  139  and  seq.,  and  art.  2268  of  ourjown  Code  has  llso consecrnted 
the  doctnne.  , 

,         Both  IJfeforefea  since  the  passing  of  the  French  Code  Civil,  the  jurisprudence 

of  France  maintained  sales  by  lessees  and  depositaries  of  moveable  property,  and" 

-such  like  persons,  to  parties  purchasing  in  good  faith,  on  the  principle  that  such 

sales  amount  merely  to  cscroguerieor  ahus  de  confiance,  and  cannot  legally  be  as- 

^      «»"'«»«/ to  caws  of  .o^~2ndBourjon,  Tit  7,  DesExd^^^^^^^ 

oMt     L  ^""""^^'^T-PP- 254,255,256.  4  Duranton,  pp.  374, 375  376' 

SlP^'i    F^aP'^^^'^'^'-^^'S?-  lKogron.p.423.    ialloz 
if  ?P  r.   ^St  if '  '-^  '''•  ^'-  '^^''  ^•"J  P«t.  P-  20,  166.    Jou..n 

-II  *8wcett  &  ThAnpson  abundantlvfl&hliQKfca  tR'o*  k.,.  «^ •    •       j 

Ibrmable  to  that  If  ^..^M^^^^m^^^  ^"- 
Jn  the  jAlgments  reported  in^DoIloz,  and ^  i,«rndl  d^l,  Palais,  the  reasons 
assigned  clearly  draw  the  d.sUncjion  betw A|es /,f  .«rata  m,te  ccrom^erie 
W  abu,  de  confiance.  f*...    'i   —^  ^       wt/yuefie 
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At  tftateil  by  Tro). long  there  ar«  lome  judgmente  to  b«  fottnd  mainUining  » 
oontnrjrdoctrioe'tutbQNe^uDciat^  in  the  caaei  oited.bj  Dallot; /but  Tfttploog 
,  apd  £)«llo8  both  repudiate  them,  and  the  latter  io  hia  last  repwt^  ease  (1^6) 
»t«te»,  that  the  jnriiiprud«Dc«  »uch  as  he  contended  for,  had  thenWcome  "con- 
itante."     .  ,,  *  y 

.   The  plajntiffa'  eouutel  conteBded,  at  the  argument  io  the  Court  below,  that 
the  sale  by  the  lessee  was  a  vol,  beoauaeour  Proviooial  Statute  of  1858  enacted 
that  all  bailees  fravdulentljr  disposing  of  property  in  their  chargwhould  be  held 
guilty  of  larceny.    It  is  submitted  that  a  special  statutory  provision  such  as  the 
one  relied  on  oan  have  bo  legal  bearing  on  determining  the  legal  definition  of  wor 
in  a' civil  suit.    As  confirmatory  of  this  view,  the  Court  of  Appeal,  in  the  case  of 
Fnwcctt  and  Thompson  already  referred  to,  declined  applywg  th*  statute  in  ques- 
tion as  a  rule  of  jntetpretation  <o(  the  expression  vol  or  chXt  voUt. 
,  His  Honor  Mr.  Justice  fierthelot  seemed  to  make  hia  decision  tnro  on  th* 
^ruling  of  the  Court  of  Appeal,' in  Herbert  &  Fennell,  7  L\C.r  Jurist,  p.  302 ; 
"but,  by  reference  to  the  judgment  reported  on  page  310  it  inlHe  clearly  seen, 
that  the  case  has  no  kind  of  application  to  the  present  discussion.  ^-— ~^ 

On  the  whole  the  defendant  confidently  claims  the  reversal  of  the  jui^ent 
.now  under  review.  "  >  ,     -  . 

Dprm^,  for  plaintifl^s,— Argued,  that  aocordiijg  to  the  old  law  i)f  France  the 
doctrine  j^  In  po$$e»»ion  vaut  nVre  contended  for  bjr>Bourjon  did  not  exist,  and 
in  support  cited:  Pothicr,  Propri^td,  Nob.  218  and  219.  14  Touillier,  Noa. 
107  to  1 20,  and  Pothier,  Vente,.Nos.  flQ,  p^.  He  further  ai^ued  that  aiich 
an  offence  as  th/it  committed  by  Sarah  Ann  Smith  #w,  by  section  55  of  chapter 
92  of  the  Cons.  Stat,  of  Canada,  a  larceny.  ',He  also  contended  that  o*  Owa 
Code,  far  ft-om-  being  declaratory  of  any  such  doctrine  as  that  jrtsisted  pn  by 
Bourjon,  established,  in  effect,  that,  by  the  law  of  Lower  Canada,]  Gssession  of  a 
moveable  was  merely  presumptive  of  title,  and  "could  not  be  plejded  ii>  bar  to. 
the  claim  of  the  real  proprietor.       "  v^:  ' 

The  Court,  in  ren^Heriog judgment,  suajtained'the  pi«ten8ioWof  the  defendant  , 
on  the  question  of  vol,  and  held  tfafit  the  statutory  provision  making  the  particular/ 
offence  committed  by  Sarah  Ann  Smith  a  larceny  could  notlw  invoked  as  a  rij/ 
of  interpretation  of  the  word  vol  in  a  dvil  suit ;  but^  on  the  I<^1  question^ 
wljether  or  not  the  "possession  of  Nortoi/waB  equivalent  to  a  title,  they  werft< 
against  the  defendant,  and  held  that  nothing  slrort  of  Uiree  years'  pOflsession 
could  deprive  the  real  proprj^tdr  of  a  moveable  from  exercising  jbis  reobursp  in  thft 
hands  of  a  hovdfide  third  party,  euclb  as  the  defendant  in  the  present  case. 

Judgment  of  Circuit  Court  confirmed. 
S.  W,  Dorman,  for  plaintiff.     -  '    ,  ' 

/S^^nicAan  iffe^une,^.  d,  for  defendant.  "     « 

(S.B.)  '^      -     .      ..  ,    ., 
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TO  THE  PRLNCIPAL  MATTERS  IN  THE  TENTH  VOLUME 

■    ■  V    .  .     , 

"  or  TUB 

'  'l 

LOWER  CANADA  JURIST.  • 
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BTR^CHAN  BETHUNE,  Q.  C. 
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Aonoil :—  Vide  coNmoTio  ihdbbiti. 

"      :— An  hypothecary,  being  'in  its  nature  real,  is  appealable,  and  the  enqutle 
therein  ought  therefore,  on  the  requisition  of  either  party,  to  be  con- 
ducted as  in  an  appealable  cause.    (Dupontkt  al.  Ts.  Orange,  Q.  B.).    7S 
"  «n  r««eMion ;— Viij«   Sbhtitcdb.  \ 

"  PoBSBssoiRB :— Cannot  be  maintained,   where  \the   respective  'poss^s- 

sion^f  the  parties  is  uncertain  owing  to  the,  witnt  of  homage  between 

'  properties  of  the  two  parties.    (Laprade  i^.  Oauthier,  8.  C.) i...  139 

"         :— In  an,  the  plaintiff  must  allege,  that  he  has  possessed  for  a  year  and^t._rr 
day  preceding  the  trespass  complained  of,  otherwise  the  action  will  / 

be  dismissed  on  demurrer.    (Cardinal  ts.  Belanger,  S.  0.)../...  ^. .7,..^t251 

AMnSMBiiT:— FiiieBxoBPTiONA  toyorffl«.  / 

u       :_     '<    Oppositioii  dyfn  <fe  eon«en)«r.  / 

"       :—    ^    Mdmioipal  Goukoillob.  ■' 

Appial:— No  appeal  lies  from  a  judgment  rendered  by  the  Circuit  Court  under  the 
Municipal  Act  of  L.  0.  jof  I860.    (Qroulz  ts.  the  Corporation  of  the 

Parish  of  St.  Laurent,  Q.  R) ; ". ^......     74 

"       :— FiVtoAonoK. 
.     I)       ._<j^  ^{fe,  itparie  de  bient,  can  institute  an  appeal  from  a  judgment 
rendered  against  her,  after  the  delay  of  a  year  and  a  day,  during  the 
"^  lifetime  of  her  husband.    (Walker  «(  vir  ts.  The  Mayor,  k^  of  the 

TownofSord,Q.  B.) 7T 

"       :— Ki(fcR«v«w. 

"       :— An  opposant,    who  is  not  also  defendant,  appealing  from  a  judgment 
dismissing    hli   opposition,  is  bonnd  to  gire  security  for  costa  only.'. 

(Ferrier,  appel.,  and  Dilloiit  respt; 22S 

ArPMBiaitOi :— Fi<i(  Pbaoticb. 

Ainam  :— Ai^  under  the  InsolTent  Act  of  1864,  has  a  right  to  elwm  and  be  paid, 
as  a  (Mrs  oppooant,  a  isum  of  money  deposited  in  the  hands  of  the  Pro- 
thonotaty  by  a  ti$n  taiu,  after  judgment  in  a  eaae^  of  sai'tM  anit  mmt 
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H  ,  INDIX  to/ PRINCIPAL  MATTERS.  ' 

Jn„em»Hi,  sod  in  inch  n  c^  th«  pUlntin-4  hare  a  U,n  far  (hejr<  cm  J*"* 
o»  .tUchraent  up  to  the  time  of  the  publication  of  tlie.attachment  un-        ' 

.       tier  wincb  the  agnignec  wu8  appointod  j  the  right  to  be/'p'ld  which  will 
U.  regerved  to  the  plalntiffii  in  the  Judgment  awarding  the  moneyt  to\ 
theaMlgoM.    (Matfarlane  et  »l  vr  Bell  *   Dpugall  et  al .   T    H     * 

-      Burni,  7V.r,oppt,S.U.) .„ /..^..t^.l....^.        j^     / 

Bail  :-Pc«on.  acc.uK-d  of  a  niisdemcinor  are  not  entitled  to  be  Bailed  if,  m  the  0010^ 

hem,  although  two  Junes  have  been  discharged  because   they  could 
not  agree  upon  a  verdict;  and  in  anch  caae  the  court  will  order  that 

llifn.?.        ".".''''"'"''.''''  "■"*'""  *""  «"•    """''/"•'"'.  to4,e  tried 
H?^  r         rf '''""■   """^  ""'  '"  '"'  Ji^tharged   w  thout  further  or- 

J         den.  from  the  Court.    (Kkulna  vs.  illus«om  et  al.TQ.  B.) ....       29 

:-Whe„  the  Court  has  ordered  the  commitment  of  a  party,  m,Mut  bail 

«nch  party  on   bud,  however  illegal  such  commitment  may  be.    (Ez- 
/      /""-/MJIogsum  et  al,  for //„A.  Cor,,.,  S  (' •)  *         '-  ia 

/  0.  m«,™  it  „compe.«,l76r^;  Judge  i„  chambers  to  release  such 

partj  ^n*.iil.    (Exparte  Blossoinfct  al.,  for  H„l,.  Cor,,.,  H  C)  r         35 

"       ""a^rr"  "'"''''I  T:  "'^-^^^BS*^*  '«.  .S"er  two  trial,  for  the  same. 
,        and  disagreement  of  the  jury  on  both  trials,  entitledA  BWI,   and  hi 

^  \       "         S"^     I      .^  "^T"^  '"  ^""   *'"  ^  BrantedA  the  Court  of 
.        Queens    liench.  on  the  ApiHsal  side,  although    th/   Court,    on    the 
Crown  Side  may  have  ordered  the  commitment  of  such  person,   wilh.  , 
out  (f,„l  or^,„i,„,.rue.    (Expnrte  Blossom,  Q   B  )  /  4^ 

ClP.A,ADRB8HOKD,ND,r-:-Inthec.a.eof  ri,    ,he  delay   between  the"deposit"of  W 
copy  „f  l>«damt.«n  in  the  I'rothonotary's  olfice,  and  the  return  day /f 
the  wnt  need«»/  be  the  same  as  between  the  service/and  the  return 
^      ^  day  of  an  ordinary  writ   of  summons.     ( Rnplmel' vs.   .McDonald,  S.  C.)    19 

:-Where  the  ball  o»X  party  origiunlly  arrested   under  a  writ  of,   have 

caused  Imn  to  be  in.prisoned   under  a   writ  of  c./ni^r,nn,e  ,.ar  cor,.»,  is- 
8ued  at  their^nstanee,  in  order  that  he  should  undergo  the  imprison- 
ment im^sed  as  a  punisl.menl  under  sub-section   2  of  .Sec.    12  of  Ch 
87    of   the  Cona.    Ktat.   of  L.  C,      the  bail    cannot,'  for  that^on 
ajmie  c  aim  that  their  bail  bond  should  be  cancelled  Vnd   discKd. 

.'(Macfarlane  vs.  Lynch,  .S.  C.) J..,  ^ 

«'',<"   :_In  an  affidavit  for,  it  is  necessary  to  disclose  the  names  of  the  per^ 
,^-  sons    from    whom    the    information,    that  defendant  was  immediately 

„  i„  ^™;'*  t«  "•'■'CO'"!.  &c..  WHs'obtained.  (Cameron  vs.  Brega,  S.  C.).^.:!;.  88 
,:-W  here  a  party  purchases  a  quantity  of  wlieaf,  payable  cash^-on  de- 
livery, receives  delivery,  and  only  pays  a  portion  of  th^^  price,  and 
•  then  makes  preparation  to  leave  Canada  for  Scotland,  bis  original  do- 
micile, where  his  family  had  resided  for  five  yenrs^  (without  paying 
thebalanceofhispurchase,  and  without  leaving  a^y  property  in  Can- 
ada out  of  which  his  creditor  could  get  paijl)  is  liable  to  arrest  by 
writ  of  €'„,.„,»  „d  re>,.on<hndum.     (Burn^  applt.,   and   Ross,   respdt., 

"■'■■•-• • • ^< .__,,    g^ 

Carbikb  :-A,  is  not  liable  for  the  loss  or  theft^if  an  overcoat,  carried  bv  a  pii- 
sengef  in  a  steamboat  and  placed  >/the  passenger  on  a  sofa  in  the  eating 
saloon,  while  h<S  was  taEing/supper.  (Torrance  vs.  The  Richelieu 
Company,  C.  C.^ .^....•... ,. 335 

CACTI0NNEMENT,7llra/0Jr« rt/*yiWwy^Fi(fe  IfsDrRUOT. 

CsBTioRABi:-Tbe  certificate  of  8er4e   by  a  Bailiff  of  the  notice  of  motion  for  a 
W't  of,  must  be  swoj/to.    (Ex  partp  Adams,  for  Certiorari,  B.  C.)......  176 
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<3/tHTiouAtijl:—A  writ  of,  ImuoI  out  of  the  Court  of  QuMn'n  Iknch,  clrll  tide,  and 
•ddreiMd  to  tlit  Pruthonulivrjr  of  ih«  Court  holow.'for  the  lyturn  of 
Vm\mn,  and  not  to  tim  JiidKoi  of  that  Court,  will  bt  qiiailwd.    (Grant, 

apiMliant,  and  Loclchvad,  reipoiidcnl,  Q,  U.) 183 

— Th«  commi^iloncr*  to  whom  a  writ  of,  hai  been  addreiMd  and  who 
have  failed  to  make   a  proper  return,  will  be  mulcted  in  coita.    (Ex- 

parte  Lerou][,fur  CVrtiorari,  8.  C.) 193 

MIHION  RqpAToitik, :—  Vide  Pbactici. 
NDicno  iNDiarri :— An  action  of,  liei  to  recover  back  money  which  haa  beep  paid, 
but  Onder  protest,  in    latitfaotlon  of  a  prescribed  debt,  when  illegal 
coercldft  haa  been  employed  to  obtain  the  payment,    (fhe  Corporation 
of  QuebtCy  appellant!,  and  Caron,  rcapondent^Q.U.).. 317 

COHTIAIJITI  FAR  CoRPdV-  I'l'ift  OaIIDHN. 
CoITB: — K*(fc  SKOnBITV. 

Covn  Di  Boil :— In  t  lie  case  of  a  snle  of  a,  the  only  tradition  tlMi  vendor  cari  make  it 

hy  delivery  of  tife  title  and  pointing  out  the  tlmbei't^  be  cut,  and* 

*     ^         ^purchAsc' efltectctH)y  a  party  knowing  of  a  previous  sale  of  the  same 

'  -  s  "'-      ^    right  is  fra)%rf«i|it.    (Hussell  vs.  Ouertin  ct  al,  8.  C.>. 133 

CuiriliAb  Praotici  :— Where  a  prisoner  has  been  arraigned,  on  *  charge    of  utter-  " 
<  i^-'v.  Ing  forged  paper,  it  is  not  competent  for  the  Court''  to  order  the  trial, 
/^     Jby  Jury,  of  a  preliminary  question  raised  by  prisoner's  counsel,  to  the 
Wi       effectf   that    the  prisoner  has  been  extradited   from  the  United  StatM, 

on  Archarge  of  forgery.    (Regina  vs.  Pazton,  Q,  B.) 2 

"    "  :— Nd  fte*  triAl  can  be  granted  in  a  case  of  felony.    (Regina  vs.  D'Aoost, 

Q  B.) .T:^,. 

"    "  -.—  Vide  Jvnt  d«  meJiiUate  lingua. 

A  municipal  corporation  neglecting  to  perform  certain  works  attpiflated 
by  a,  profet  nrM  is  liabt^  (or  diunages,  including  costs  of  protesting. 
(Lecours  vs.  the  Corporation  oft^  Pariah  of  St.  Laurent,  S.  0.) 
:— Fiy«SLA»DaR. 

:—  "  SiDUCTION. 

:  -In  an  action  for,  for  malicious  arrest,  tb 
the  plact  where  the  parly  was  arrested  an< 
'  specified  in  the  notice  as  the  time  when  tl 
ment  took  plac^be  proved  to  b«^e  day  on 


DA1IA6EB  : 


221 


83 


/, 


Bihe  day  on 

luid  the 

atTad  fain 


B^tice  of  action  mtist  atata 
i  intprisoned,  and  if  the  day 
larreH  and  falsa  imprison- 
\  which  die^defeiidant  acted 
l^e'cessity   of  « /notice,  will 


as  a  constable,  the  plaintiff,  to 

not  be  allowed  to  prove  an  arrested  false  imprisonment  /ita$le  on^4)ie 

day  previous,  when  th^    defendant  wassnot  a    cooatal^le.  l^B|Henii>- 

worth,  appellant,  and  Hiiugh',  respondent,  Q.  B.) J.. TX^^...  184 

'•—In  *n  action  for,  agaiijst  a  public  officer,  notice  of  /action  ill  oi^ 
necessary  in  case  he  actii  bona  fide  in  the  exeoutioti  of/  hia  duty!  and 
the  necessity,  therefore,  if  Buch  notice,  can  only  be  oetermined 'after 
proof  in  the  case,    (Pacniid,  appellant,  and  Quesnell,  respondent,  <JlB.)  207 

Dbci  aration  :—Vide  Capias  ad  Rbbpi  )Ndiiidcii.  ' 

"       :^       "  •  Saibib  Oaorrir. 

Dbu  BAnoK  :—Vide  Domatiom 

DuiVRRT  -.—Vide  Godpb  di  Boib. 
"       :--  «'    Salb. 

Duns:— In  an  action  for  recovery  ol,  notice  that  defendant  has  ceased  to  profess 
the  Roman  Catholic  reli  {ion  cannot  be  proved  by  parol  evidence,  but 
a  written  plea  that  defenlant  has  ceased  to  be  a  Ron>aa  Catholic  is  a' 
notice  in  writing  of  the  I  act,  and  Bufflcient  ib  exempt  the  party  from 
future  liability.    (Preah:  tb.  Dapni%  0.  C.):':. 114  *  115 

DoMiciu:— A  person  formerly  nsldingin  Lo^  Canada  and  leaving  it  for  many 
yewaand  then  retuminlt  toIyioqulreB  a  doiitfgiie  there,  althoogh  ha 


1 


■.jkTjtdlUti'^m,-^. 


'  i*    . '  :^  •  ■ 

bit  relurn.    («'».«,,  .,,p,„*„,,  „.,,  ,^^^^  rMpord.nL  Q  U  >  .  »,. 

Do.AT.0.  :-A  third  ...rty  l„  f.^.r  of  whom  .  „.„  or  „on,,  I.  .llpulau*  'w^bi, 

iXX?cX...  ".''.'! .'. ""  "■  *''•""'"• '"'  ''•"''  '"^"•"- 

Er.uMot  :-Wh.«  »  wife  .rf,«,r.|*  A  A,>«.  from  b«r  hu.b.nd  'crt.i"  on"li'."itnd  ^ 
^     com«,„c*  throuK  .  h.r  hu.l.«D.l,  authorlM.!  m  h»  .gem  ,«  ,h»|  eifcoV 
•.nU«r  power  of  AttorD.r,  the  Mid  husband  «,»,  »«  ,«mloed  u  .  wl  . 
n..,ag*l„.thl.wlfe.(lreU„d»..   M.ume,  wd  Duchwn.y  .l»,>,  T.», 

*' " •••.•.. vif.M ,,,  2A 

-       :-Th.  wife  or  .0    InwUent  c.nnot  be  lecllr  ...mined  touchlng'hU 
IT'.      H"       ■  r-,  *  "i  '•"'•  '"  •"  '^  '-""••"  Act  Of  mi 

^  "»  hori*..  the  e«mlD.tion  of  an;,  p»r,on  „p«„  c«jh,  re.,,eoeing  the 
h.t«to  of  the  IneoWent. "  (In  the  m.lter  of  John  Feron,  .n  Inwlwot. 
»nd  John  White,  Miignee,  end  |)etitloner,  H,  0.) "WTeoH 

"        :-TheconienUof«lost  document  c.n  be    proved  bj  verbal   teitlmony,    *       / 
after  U.e  Iom  i.  eHUbli.hed  by   the  affl.lavit  of  the  party  Invoking  tbe 
loit  document.    (Ruwel  v..  Querllnetnl,  8.  C  1  1^ 

"        :— KiAPHoMiHiORvNoTi.  '  " 

"        :-In   a  commercial  caw,  an  agnement  a.  to  tbe    .pedal  imputaUon  of 
?I!    J°K  '^J""""'"  "V    be  proved  by  parol  evidence,  although  part  of/ 
he  debt  be  reprewnled  by  a  notarial  obligation.    (Lalonde    v.    RoK 

lAQa,  3.  U,)«..,\... i , / 

"       --In  the  ca.e  of  a  notarial  obllgailon^or'Ea '0.7 rorgoiid."goid"^  ^' 

pear,  by  the  book,  of  the  creditor  that  only  jC:i4  I8«.  9d.  were  really 
due,  the  cwdilor  will  be  condemned  to  grant  a  diHchargc  of  the  obli- 

Ration  on  8a(i.factory  prooflwing  made  that  the  .mailer  aiSinit  wa. 
paid.    (Lalondo  v..  Holland,  a.  U.) 

EMCurioN  :^A  Judgment  rendered  in  a  dUtrlct  other  than  that  in  which  the  defend- 
ant reeide..  may  be  executed  de  piano  in  the  district  where  he  live.  • 
unles.  that  he  can  .how  that  be  is  p08Se8l«.d  of  property  in  the  di.^ 
trict  vhere  the  judgment  wa.  rendered.  (Terroux  v..  Hart  et  al  and 
Hart,  oppoeaut,  H.  U.) ..„.. •■.  »"u 

"        '-TheomUsionof  the.ignalur»  oftre"A;"tor"ne7«rfW/^m  "* 

V  ^"«<="''°K«'«f''"ch  party  himm-lfr  on  the  Writ,  doe.  not  entail  a  nuN 

4(.th  Section  of  cb.  83  of   the   Con.    Sut.    of    L.    0.    (Leveaque  vf  ^'^ 

Iteauprc,andlkaupr6,  oppogant,S.  C.) 257 

fix.P08T.,A0To  :~A  statute  which  is  clearly,  in  Its  terms  ex  p^i'^io  mwitn^, 

.Uft.lleffectatthehand.ofaCou,t.    (Kegina  vs.  Madden,  Q.  B.)  342 

ExPBOP.UT.ox:-Tl.e  proceedings  in,  ifirreg«lar,»*ill  be  set  aside,    at  the    Instance" 
of  any  of  the  parties  aggrieved  ;  but  yrith  respect  to  such   parties  only 

"  JJtrts.  'c7  ^'^'"'"■''  *"'  *'"^°''  *'••  °'  *''""^*''  "•»  H"'ey 

t.oh  of  Montreal  have  deposited    the  necessary  funds    cannot  be Tf 
tacked  by  an  ln»crtytion,nfaux,  on  the  ground  that  the  requjred  fonds 

.and  Beaudry,  petr.  and  piff.  En  Jaux,a.  C.) '  ^n 

BiTHADmo»:^Tl^  French  Consul  General,  not  being/an.  aiicredUei'dl'piom.Uc 

apnt  of  bis  Government,  is  not  competent /to  demand   the  .xtauiltion 
of  a  ftigiUv.  criminaL    (Exparte  Lamirande/for  Mabea,  Corpu, ,  Q.  B.).    280 

/'    ..       ■■.":,.:  "    .  '  'i       _      ' ■ 
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MM 

"       !— An  Iftfbrtnal  trtmiUllon  of  Ih*"  atn  d*  r*n9M~'(ut  mvnwikX  of  triM) 

will  not  iiippljr  th«  pUc«  of  the  original,    (!»(»') ^ |g0 

"  !-Tb«  eTldf-nro  of  criminnllty  to  iupiiort  tha  Hcmand  for  titnditioii 
mnit  bo  iiifflcUnt  to  commit  for  trial,  Mcorillng  to  the  lawi  of  th* 
plRM  wh«r«  th«  nigltlv*  If  «rrut«d  and  not  according  to  the  lawt 
of  th*  |>Uc«  wh«N  tb»  olblief  !■  ftlltgvd   to  hava  bMo  oommitud 

(!'»•)••• \<m' 

,"  H-The  making  of  falf«  tQirica  In  the  IkniIcii  of  a  bank  Uova  not  oon- 
itltute  Uie  criros  of  Ibrmrjr,  ieoordlog  to  tbe  lain  of  England  or  of 
Canada.    (Do.) ....,' J " .3^ 

F4LM.p«aTi»c«  :-Proof  that  a  promlMory  note  wai  obtaln<>d  on  the  M%t,  promiae 
to  pay  the  party  Rrsmlng  it  a  certain  portion  of  the  proceeda  cannot 
support  a  convlctioii  for  obtaining  a  Taluable  Mcurity  with  inUut  u, 
defraud,    (liegln*  vi.  I>l«kup,  Q  B.) 3,^ 

PoLLB  EMciiiiiie:— A  rble  for,  need  not  be  aerred  perionally  on  the  aiUudieatairt, 
and  tlie  motion  for  the  rule  needi  n(j  preriout  notice.  (Lufond  ?§'. 
Uuibord,  and  Maio,  opiwMwnt,  and  Uuibord,  Mi(/M''(>(<(air«,  B.  C.) .133 

OARD»N:-When  a,  hn«  reotlWpd  notice  of  motion  for  a  rule  nui  for   contrainlt 
par  eorpn,  for  failing  to  reprevent  property  leixcd,  he  may  proceed   to 
proof  before  the  Isiue  of  the  rule,   to  eitnbli«h  that  the  property  haa  * 
been  duly  reprracnted.    (Jnnei  vs.  Martin,  3.  C.) 331 

Gothic:— Fi'(fe  Work  AND  Larour.  ■'    ,.- 

.      HoiBAHD  ARD  WirK  :— FiV/^  EVIDRMCR. 

Ihmotiaru  :— FiVfe  Railway.  ' 

iMPirTATioNorPAViiiiiy:— FircfaEvrDiMfK.  '   , 

IrRCRIPTIOMIR  rA0X>-K|(i«ExPROPRIATIO«.  '  ' 

Imrolvirt  Act  or  18*54  .—  Ki(/«  Ahbiorrr. 

"  "  "    :—    "    EvioBRoit.  ^ 

','  "  "    :— The  Court  hai  no  dUcretion  to  ezercige,  in   the  caae  of 

failure  to  appear  and  petition  against  an  atUchment  within  fire  days 
from  the  return  of  the  writ  of  attachment,  and  a  defendant  wih  not 
be  admltud  to  present  such    petition    after    the  five  dayi,  eren  on 

causesbown.    (Hay  vs.  Larueetal.,  8.  C.) 113 

Irsckaiicr  :— Iniurera  against  loss  or  damage  by  fire  are  liable  for  the  value  of 
goods  stolen  at  a  fire.  (McOibbon  vs.  The  Queen  Insurance  Com- 
pany, 8.  0.) • ;....   ; 227 

"       :— When  a  policy  of,  conUiu  theconditioa  that  If  there  appears  any 

<Vaud,   or  false  rutement,    tl^PHkfed    shall  be  excluded  from  all 

^  benefit  under  the  policy,  and  f|]pured  fraudulently  ezaggeraterhis 

claim  for  loss,  he  will  be  held  to  have  forfeit(!d  all    claim  under   the 

policy.    (Seghetti  vs.  The  Queen  Insurance  Co.,  8.  0.) ^. 243 

"  :— In  the  absence  of  satisfactory  evidence  that  cerUin  goods,  the  value 
whereof  is  claimed  under  a  fire  policy,  were  actually  destroyed  or 
damaged  by  fire,  or  stolen,  the  claim  therefor  cannot  be  recovered. 
(Hisrris  vs.  The  London    and    Lancashire  Fire   Insurance   Company 

8-C.) 268 

iNTniST :— Honey  voluntarily  paid,  in  excess  of  six  per  cent  interest,  during  the  • 

time  that  the   statute    leth    Vic,   oh.    80,  was  in  force,  cannot  be 
recovered  back,  in  an    action  eondietio  indebiti.    (Massue,  appellant, 

andDanBerean,j$/«, «/ a/.,  respondents,  Q.  B.)...,..... 179 

JtrMMBHT :— Fide  Praotick. 

JoBT  it  mediatate  lingua:— An  alien,  indicted  for  a  felony,  is  entitled  to  demand  a, 
and  in  such  case  the  Court  will  order  the  Lisue  of  a  writ  of  ;!«rt/a«i<M 
ad  triandum,  to  summon  thirty-six  jurors  speaking  the  language  of  the 
prisoner,    (ite^'na  vs.  VonholT,  Q.  B.) 2M 
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l.iMOR  AND  LmnMi-TliT  cldiiM    in  II  IMM  ih«t  ib«  l«tM«)^h«ll  not  wd.  w/*"" 

ilghU,  wlihoiit  th«  eonnrnt  In    wrlUng  of  tli*  lomir,  U  pol  fiminilii«. 

tury,  •hii  lu    vloUtlon     glTtt    riM    to    lb*    i«t(||«|ioa  of  tlM  Uvm 

(Mor«au*Mrvi.  Uiri«r«lal.,8.  C)  ^ , "  ,,,. 

"    !—Th«  right  of  i,»M<#^.7»rw /.rtr./roiV  'rtetM/^*,  for  wni  not  .I.J^,  o«„mii 

ht  ntrotoMl,  wlibuiii  |.riN.f  ,ihftl  f h«  ■••mhI  prurwrt/  la  nol  «uAlcl«titl» 

ftiralih^d  to  wcur*  tht  pnyment  of  tb*  nnt.    (Tmcr  k  »ir  n.  Chun 

•»•'-  «•<'•) ,» .'......„...• :: ,    i^r 

l-miTATioii:— Ki.fcPHoiiUMonv  NoTH.  ,       ^  ..^••■*w 

-VkikMiik  Boini-A  crrt«ln  uMg*  ,k  M,' [n  a,  m%f  \m  fitrclMNt  hy  •  ttalfnlor, 

,  imipretivt  of  tb«  rlRV  Hn<l  pro|i«rtjr  of  th«  eommom>n  In  tlwcom- 

''^  mnnal  Un<l>,  Including  lh«  |nnd  In  wl.lcli.lh.  tintr*  -/#  b«i>  la  alandfna 

'    .^         (Tha  Praaldani,  ko.,  of  The  Cvmmoo  otsHt.  Anl^lna,  npiialUnta.  n 

l,o««au«/(ir,  rrfiprfndonta,  Q.  B.) ., '.  ,„- 

Loar  DorDMRNT  ;— I'lV/^  RviitiCNCK.  /  ' '• '•"•'*'' 

MALinooa  An!uaT:--ri,fe  r)AM4«iN.  '  * 

MAaniAoa:— A,  contwctadnndMlehnited  without  tha  conii«nt  of  tha  paninU  of  th« 

'*""■'•  <•  minor),    and  without  publlcntfon  of  bauMl,  and  by  frainl    - 

\  nrtinea  and  thrfata,  la  liable  to  bn  annullnl  by  •  court  of  law,  nt  tlM 

•ult  of  tbi- mlnor'a  parent.    (Mignnult  »a.  lUpeman,  8.  C.) i  |T 

MAnwiD  ^Woi^a:-.nv/#  Appait.                                       •-       .  / 

"    '    :—  ITviiviMOa.                           ' 
:— A,  cnnnot  claim  to  rank  during  the  jlfetrme  of  the  buaband,<  on  the 
.^  .       moTaable  eatnte  of  her  huaband  (an  inaolVanl),  in  reapect  of  an  aniAunr 
•    given  to  her,  by  their  contract  of  ronrrUge,  In  IIhu  of  dower,  aiid  atipii. 
lated  to  be  payable  to  her  only  in  caae  ahe  ahould  aurvlffe  her  huaband 
(Maanon  et  al.  »a.  Leille  et  al.Hind  Deliile  et  vir,  oppU.,  and  Th«  0«ak 
of  Montreal, ^oput.  conleatlng.  8.0.) »  <       ,„ 

MOBTflAOi  :— KiVfo  lUoittTBATION.  ■' 

Moviaati  :-Thf  mere  poaaeiilon  of  a,  la  no(  eqiilraleht  to  tltfe,  but  It  la  only  pr*»utnp. 
Uv*  of  title ;  a  po8waai<m  of  three  yeara  being  nfceaaary  to  render  auoh 
poiaeaaion  equlTalent  to  actual  %itlo.    (Oould  et  al.  va.  Oowui   8  CJ )  3W 

Municipal  aW  of  L.  C.:—nw«  AppiAt. 

"     .         COBPOBATION  \—Vid«  PAMAOia. 

:-A  public  road,  aholiahed  m  auch  by  a  pror>».verhat  of  a  Grand  Vorer    ' 
under  the  ,provi.iona  of  the   old    Road   Act  of  L.  0.,    bnt   ordered  bV 

auch /.ror^,H.,rA«no  remain  open  for  the  private  b^netU  of  certain  i„- 
V  dividnala,  i.  not  ai.bject  to  the  juriadiction  of  a  Municipal  Corporation 

under  the  Act  of  18.11.    ((Joaaelin,  applt.,  and  Racette,.  n.apdtrQ.,R    M» 
Cou,c,uo,:    A    petitiqper   complaining    that    a  peraoi    exerciwa    thi 
office  of  a,  for  the  city  of  Mont^al,  illegally,  must  be  <<  a  citlien  quallHed 
to  vote,    and  no  amendment  to  cure  the  want  of  proper  allegation 
'  In  this  reapect  m  be  allowed.    (Dobord  va.  LanctOt,  8.  C  )...  '   .44 

Naw  Tbial  -.—  Vidi  Cniun^HeVRACTiCK.  

OPPoiwioN  a  fin.h  conurver .-^An,  made  by  an  attorney  ad  lUm,  must  contain  an 
election   of  domicile.    (La  Banque  Jacquea  CarUer  vs.  The  Canadian 

Rubber  Co  *  Kavaniigh,  oppt.,  8.  q.) .^Q^^ 

"       ;-An  omisaion  to  elect  domicile  aa  above  may ^  Jured  by   »moUon",o 
^mend,  after  the  filing  of  an  exception  i  la  form*,  on  payment  of  forty 

shillings  coata.  (Do.) ano 

Opposition  i  fin  de  dUtraire  .-An,  may  be  amendetf,  u^on 'pi^'ucU^fa  of  Jiew"  de^ 
on  payment  of  ten  dollar*  coaU.  (Chandler  vs.  Undrie  4  Meehan  et 
al,  oppta^  8.  C.) .; ; 

Phactioi:— Fid*  Camas  AD  RsspouDBMDOsi.  .' 
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Th«  mtrt  onltr  for  thwjiiuing  by  lk«  (1«r^<lAiil«  of*  tMMktf^Mi  rr>^ 
/o«r«  Ift  tuHlclaiit^o  praV^t  tiw  iiUinUltk  ftt>m  InMribIng  i|)«tr  oum 
fur  jUilgiMnt,  alihotjgh  tb»  plAlntiOk  fonMllj  notliy  (h«  d«Ainii«hta  In 
^riUllg  to  UM  )|ii«  ()IUgtnra,  mA  »lthaugb  an  Inttrval  of  (trUcii  <Jkjr« 
hb  •IapmiI  tMtwAfii  ttM  data  uf  th*  univr  and  tba  lUlif  iiaiii«d  In  tba  f 
in*rrl|ilion'fi)r  bfarln^,  wiiAoul  tinif  nHrmftt  htmy  ma.U  Ay  tk»  ii^/0Hilinl* 
lo  tu*  e«(  tk$  tommiuitn  ««  tttMNd  t»,u*u».  (Tarrstl  at  «l.  vi.  Barbae 
at  al.,  B.  lUy... 

:t->Vi<«  RfiiMWCi. 

:—   "    Baii,-. 

i—    "    AprifL.      , 

"     AOTION.  '  .         #  •  % 

"  .  HirARHTIOH  D«  ilKR*.  .  >.  . 

I— Two  CMMiM>»   ma/    lie  uiiitcd  tngetbtr,    on   the  demand  of  onr  of  (da 
!— pArtiaa,  whan  ihrre  it  lufflcltmt  connaiion'  batwaan  tbam.    (IMbfti  «•, 
S"    Quaancl.a  0.) ^ 

:— Vi'ii*  SiiRRirr'i  Sal*.  -■  • 

'"    Iniolvbnt  Act  of  18«)4.  ~   '"  •         - 

:—   "    Haiiik  flAaiRiR. 

!-  In  tha  Circuit  Court,  an  apiwaranca  hi'  an  appealable  cause  doci  not 
require  to  be  notlflod  to  tha  oppoiita  Itartjf  and  a  Judge  In  chambfn 
ha«  no  Juriidlctlon  to  reject  an  «ppilrMce  from  a  record  aa  baring 
been   irreplarrjr  fjrlad.    (UuTarnay  et  al.   ti.  Tha  Corporation  of  tha 

'    Pariihof8t.Barthalem7,8.  C.) 
■Vide  FoiLR  Rn^mI^hr. 

•  "    Ckrtkirani.  '       . 

•  "    Vrrditiori  Rxpohah.  _  ,  . 
•^  "    Orroittrioti  ifin  dt  (liitrair*.         J         ' 

•*■"      KxRCUTIONi  ' 

A  motion  to  amend^a  writ  x>t  lummoM  a^  dcclarrtlon,  maie  aftec 
hearing  on  an  eiceptlon  HJa  /»rti«,  will  be   granteil,  on  jw/ment  of    -^ 
coRli  of  the  eiceptlon.    (Oouiqnet  i|.  Jodld  et  al.,  9.  C  )  , t'l99 


83 
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:—  Vidt  HRCORi'fT  ro»  oodth. 

"    (ftrqnnox  ^  Jin  dteohittrvtr, 

"      DAMAfltR/^ 

"    Criminal  Practicr. 
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;— An  error  in  tba  data  on  which  a  Judgment  has  been  <nndered  is  not  a 
i^uod  of  nullity,   and  in^appeal  tbe  Court  may  recti/y  such  error  of 
'    date  In  its  own  judgment.    (Naud,  applt.,  and  Smith,  respdt.,  Q.'B.).'  217 
—  Vidf  MuNiriPAL  CiSbHCiLLOfi. 


1;   ' 


U-tU 


T1KR8  Sairi. 

AotioN  FOBRKSHOIRR 

Tutor'. 

ExpRopnUrioN. 

Extradition. 

Qardiu( 
QtaUpb.     . 
Prrsomptiom  :—Vide  Promisbo^  Notr. 
PRomaaoRT  Notr  :— T^  prescription  of  fire  yea 


ti 


-v,. 


-  ./■ 


A 


.,        , ,  Mdv  the  iPromjipny  Wote  Act, 

Ob.  64  of  the  Cons.  Sut.  of  L.  O'.,  is  so  absolute,  that  no  acknowledg- 
ment of  indebtedness  or  partial  payment  will  take  the'  case^nt  of 
<b«  Stotute  ;  and  if  no  suit  or  action  be  actnally  brought  (>n  a  note 
within  fire  years  after  its  maturity,  it  will  behold  to  be  absolute] 
paid  and  discharged.    (Bowker,' applt.,  and  Fenn,  respdt.,  Q.  B.). 
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INDEX  TO   PBINOIPAL  HATTJCR8. 
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<*       :— Under  certain  olr6umsUnoet  a  plaintiff  suing  on  a,  maybe   compelled 
'  to  prove  what   value   be    gave   therefor,  notwithatanding   such   note 

may  contain  the  words  "  value  received."  (Converse  vs.  Brown,  S.  C.,)   196 
%  "        :— An  action  on  a,  made  and   pavable  in   a  foreign  country,  and  more 

tlian  six  years  overdue,  will  be  dismissed  on  demurrer.    (Wilsc^n   vs. 

,   '  Uemers,  H.  C.)... • .^ .■..■• 261 

"        :—  Vide  Stamps. 
Qdkbh'b  BtNcu  :—l'i<i«  Certiorari. 

Railwat  :— The  rolling  stock  of  a,  is   immoveable  par  deitinalion  and  as  such  is 
*  not  liable  to  seizure  under  a  writ  of  execution  de  bonit  (The  G.  T.  R. 

Co.,   of  Canada,  appt.,   and    The  Eastern  Townships  Bank,  respdt^  ^ 

9  B.) » 

Rkullion  di  JosTica ; — Vide  Saisib  ExrcdtYon. 

*  Reoibtration  :— Two  jiidgments,  of  different  dates,  registered  on  the  same  day  and 
the  same  hour,  but  under  different  numbers,  have  the  same  liypothe- 
eary  rank.    (McConnell  vs,  Dixon  and  Brown,  oppt,  and  Nivin  et  al., 

oppts.,  S.  C.) m 140 

Rktrait  Suocessoral  :— The  action  of,  cannot  be  brought,  when  the  cession  is  of  a 

,  fixed  and  determined  portion  of  an    immovable,    and  such   a  cession 

cannot  be  regarded  as  a  droit  litigifux   unless  there  be  actual  litiga- 

~  tion  in  relation  thereto  pending.    (Leclere  et  al.,  vs.  Beaudry  et  al., 

-  S.  C.) f. , 20 

Bi8€i8ioN  :— Fii«  Skrvitudb. 

RaviBioN  :— There  is  a  no  right  to  a,  of  a  judgment  rendered  on  an  application  for  a 

writ  of  eerliorari ;   no  case  being  subject   to  revision  which  is  not 

'X;'  appealable  to  the  Court   of   Queen's  Bench,    (tlxparte  Spelman,  for 

certiorari,  S.  C.) :.....*.. .\ ..^ 81 

"       :— That  a  judgment  on  an   application  for  a  writ   Af  c«rtiorart  may   be  ' 

w,„  ijBvised.    (Exparte  Beauparlant,  for'c«r<i'orvin',  S.  C 1 102 

"  :— A  judgment  of  the  Circuit  Court,  on  appeal  frona  a  conviction  by  If 
Justice  of  the  Peace  under  the  AgriflUltural  Act,  is  not  subject  to 
revision,  inasmuch  as  no  appeal  therefrom  lies  to  the  Court  of  Queen's  ' 

Bench.    (Ou6vremont  vs.  Plante,  S.  HJ.) no 

:— If  the  delay  of  eight  days,  prescribed  by  the  2l8t  section  of  the  Act 
27th  and  28th  Vic.  ch.  39,  expire  on  a  Sunday  or  a  holy  day,  then  the 
inscription  may  be  fyled  on  the  next  juridical  day  following.  And 
the  inscription  of  .causes  for  revision  need  not  be  personal.  (Scatcherd 

vs.  Allan,  S.  C.) 201 

BoAO  ; — Vide  MtrNioipAi.  (Corporation.  ,    ' 

*  SAisii-ARRat:— (^ii«  Tiers  Sami. 

Saisii  ExBtfCTioii ' — When  a  party  against  whom  execntion  has  gone  out  barricades 
his  door  and   removes   his   effects   before  they  can  be  actually  seized 
'                                         and  entered  in  the  proeit  verbal  of  the  bailiff,  is  not  guilty  of  rebel- 
lion dejuetiee.    (Terroux  vs.  Dupont,  C.  G.) 143 

'Caibib-Gagirii;— In  the  case  of  a,   the  delay  between  the  deposit  of  the  copy  of 
declaration  in  the  Prothonotary's  or  Clerk's  office  and  the  return  day  of 
the  writ  must  be  the  same  as  between  the  service  and  the  return  day 
t,.                  of  an  ordinary  writ  of  summons.    (Brahadi  vs.  Bergeron  et  al.,  C.  0.)    18 
^  ";       :— In  the  case  of  a,  the  copy  of  the  declaration  may  be  simply  deposited        \ 
(not  served  by  a  bailiff)Jn  the  office  of  the  Prothonotary  or  Clerk,  and 
it  ianot  necessary  that  the  delay  between  snoh  deposit  and  the  return 
'■^^'  day  of  the  writ  should  be  the  same  as  between  the  day  of  service  and 
'^      the  rettai^  day  of  an  ordinary  writ  of  summons.    (Brahadi,  appt, 
Vt,  and  Be^onet al.,~respdt8., Q.  B.) ^ 117 
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INDEX   TO  PRINOfPAL  MATTEBS.  .  iz 

PA8i 
"       :— Th»  right  of,  ma^  be  eiercised  (lo  fiir  as  the  lesaee  ia  concerned)  after 

the  expiration  of  the  eight  days  succeeding  the  removal  of  his  eSiects. 

(Beaudry  ts.  Rodier,  C.J3.) ','. .f.*...., 20S 

«        :— The  right  of,  canaojt  be  affected  by  the  mere  taking  of  collatenil  security. 

(Terroui  ts.  Garrau  et  al.,  0,*C!:) i. 203 

"        •.—Vtde  LiMORS  AND  LisasfS. 

"        :— RiviNbiOATioa :— ri(/«  Sali.       j  h, 

Hale  :— In  the  case  of  a,  of  rags  by  samplfc,  the  .purchaser  may  claim  the  resilia- 
tion  of  the  sale,  on  the  ground  that  the  rags  delWered  were  hot  acco  d- 
«  ing  to  sample,  within  a  reasonable  delay  after  delivery;  and  the 
mere  reception  of  the  rags  at  the  railway  depot  where  they  were  deli- 
vered, without  special  examination  and,  comparison  with  the  samples, 
and  the  payment  of  a  sum  to  account  on  the  sugposilion  that  all  was 
right,  will  not  operate  as  a  bar  to  the  vendee's  repudiating  tl\jB  sale 
after  discovery  that  the  rags  were  not  according  to  sample.  (Buntin, 
applt.,  and  Hibbard,  respdt.,  Q.  B.) 1 

"  :— The  delivery  cohtempiated  b^  the  12th  secof  the  Ina.  Act  of  1864 
is  an  actual,  coinplete  and  I  Hnal  one,  and,  consequently,  the  delivery 
of  goods  to  a  purchaser's  khipping  agent  in  England^  for  transmis> 
sion  to  the  purchasei^in  Qanada,  ^MJIhhei  entering  of  the  goods  in 
bond  here,  by  the  purchaser's  OustMHRonse  broker,  is  not  siich  a 
delivery  as  will  defeat  thb  vendor's  remedy,  vuder  the  176th  and  177th 
Articles  of  The  Oustpm  of  Paris.  (Hawksvorth  et  al.  vs.  Elliott  et 
al.,  flind  Brown,  assignee,  int.  party,  S.  U)....i .,. 191 

"  :->-The  acceptance,  by  a  third  party  or  middle  man,  of  a  delivery  order 
granted  by  a  vendor.in  favor  of  a  vendee,  for  goods  to  be  manufac- 

W-  '  tured  by  auch  third  party  or  middle  man,  and  the  aetting  apart  these 
l^oods  by  him  as  subject  to  vendee's  orders,  aa  they  are  manufactu- 
red, is  V  complete  delivery,  even  though  they  ahould  be  entered  in  the 
vendor'a  name'  in  the  books  of  such  third,  party  or  middle  man. 
(Broster,  applt.,  and  Hall  et  al.,  respdts.,  Q.  B.) 20S 

'''       : — The  purchaser  of  an  immoveable,  having  reason  t»  fear  eviction  or 
.4^  trouble  by  mortgagees,  may  retain  the  itiUreit  as  well  aa  the   capital 

of  his  purchase  money.  '(Dorion  vs.  Hyde  et  vir,  S.  C.) 327 

.  SoboolLaw:— A  payer  of  School  rates  in  a  municipality  in  L.  0.,  thQugh  not  resi- 
dent therein,  is  an  "  inhabitant "  of  sucb  municipality,  wrthin  the  mean- 
ing of  section  55  of  ch.  15  of  the  Cons.   Stat,  of  L.  C    (The  School 

Commissioners  of  St.  Bernard  de  (iacoUe  vs.  Bowman,  S.  C.).-. 103 

Secobitt:— A  simple,  is  not  liable  for  costs  in  an  action  against  the  principal  debt- 

^  or,   if  no  previous  notice  of  auch  action  have  been   served  on  him. 

(Dansereau  vs.  Fontaine  dit  Bienvenu,  C.  C.) u' 

"  FOB  CosTB :— Cannot  be  exacted  ttom  a  person  residing  in  Lower  Canada, 
even  supposing  that  he  is  not  a  householder  therein,  and  that  he  has 
another  domicile  out,  of  Lower  Canada.    (Ryland  vs.  Ogilvie,  S.  C).  20tt 

"        : — VideApvKAh. 

Sbddotiom  :— I^  an  action  of,  the/rai«  cPentrttim  can  only  he  legally  recovered  from 
the  date  of  aervice  of  process,  and  not  from  the  birth-  of  the  child,  and 
in  such  an' action,  a  condemnation  of  JC500  damages  ia  exdessive,  in  . 
the  absence  of  proof  that  the  sedncer  is  wealthy,  and  that  there  were 
any  specially  aggravating  circumstances  attending  the  seduction. 
Interest  -moreover  will  not  be  allowed  when  not  demanded  by  the 
declaration.    (Coupal,  applt.,  and  Bonneau,  respdt.,  Q.  B.) 17T 

Sbpabation  db  Bmnb:— In  an  action  en,  personal  service  in  a  district,  other /than 
that  where  the  parties  reside,  will  sufiBce  to  give  jurisdiction.  (HArnois 
T8.  St.  Jean,  Q.  B.)...^ j 
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•        *  INDBX  TO  PBINOIPAU  I1ATTIR8. 

8«nviT0D|!:-The  (tipuUtion  by  a  purcbuerof  real  estate,  that  he  will  suAr  au'"" 

•''"f*  "'  servitudeB  on  tbe  propertjr  purchased,  accompaaied  by  the 
«,  declaraUon  of  tbe  vendor  that  he  knows  only  of  a  specific  riffht  of 

passage  indicated  in  the  deed,  will  not  prevent  the  purchaser  brimrimr 
an  action  to  rescind  tbe  deed,  on  the  ground  that  the  right  in  question 
is  accompanied  by  the  obligation  to  maintain  the  road,  and  this  to  the 
*        ISShiot  8.  C.)  *'!''. .""''"'  *""  ""'  "'  *''"   purchaser.    (Christie   vs. 

"       :-Ki*  Tarns.  , ■' ' ''* 

BHiBirr'B8AtB:-It  is  not  competent  to  a  Sheriff  or  Bailiff  to  adjudge  a  property 
-      at  a  filed  hour,  if  other  bids  are  still  offering,  4ind  an  adjudication 
under  such  circumstances  is  a  nullity.    (Gfinier  vs.  Woodman  et  al 

^•0) * '    g, 

Slamdm  :-=-A  charge  of  theft,  made  by  an  employer,  in  the  presence  of  and  addressed '       ' 
to  his  own.  clerks,  against  one  of  his  clerks,  is  a  "privileged  communi- 
cation,  and,  in  the  absence  of  proof  of  express  malice,  will  not  give 

rise  to  an  acUon  of  damages.    (Poitevin  vs.  Morgan,  8.  C.) 93 

eTAiiP8:-It  is  not  necessary  to  allege  in  a  declaration  on  a  promissory  note  that  it 

has  been  duly  stomped. '  (Doyle  vs.  Clement,  8.  C.) 330 

Sc«-ii»ANT  :— A,  cannot  obtain  the  release  of  a  seizure  made  ot  his  goods  in '»«». 
faction  of  the  reirt  due  the  original  landlord,  wiihouj  paying  the  rent 
due  by  himself  for  the  current  term,  in  addition  to  any  rent  actually 
accraed  and  paid  by  him.    (S^nfecal  vs.  THgg  and  Agnew,  int.    party, 

V.  \i.) , , __ ^ 2 

Tubs  SAi?i:-The  conlestaUon  of  the  declaraUon  of  a,  ought  to  be  accomjialiied 

by  a  notice  to  plead  or  answer  thereto.    (Pearce  Vs.  Kelly  and  Masse 
etal.,T.8.,S.O.).,.... , ^ ^4^ 

TM18:-The  proprietor  of  forest  trees  growing  on  or  qear  the  line  of  division  b^ 
tween  his  own  and  his  neighbor's  property  cannot  be  compelled  to 
•  remove  the  branches  and  roou  of  such  tri«s  because  they  extend  or 
spread  over  the  a^oining  property,  if  suc>  trees  have  been  growing 
for  upwards  of  thirty  years,  without  complaint  by  such  neighbor 
(Ferguson  vs.  Joseph,  0.  C.) ., *  „,, 

Totor:-A,  rendering  account,  afjer  acUon  brought,^>ut  withont  contesUUon  of 
the  plaiftUrs  action,  is  not  liable  for  coste,  and  the  question  of  cobU 

in  such  a  case  is  not  within  the  discretion  of  the  Court.    (Loiselleetal 
vs.  Loiselle,  S.  C.).. .- _ '  ^g, 

U8DrHU0T.:-A,  created  by  .marriage  contract,  in  case'  of  ^0  children  surviving,  niay 
by  the  terms  of  the  contract,  be  freed  from  other  security  than  that 
.     of  the  caution  juratoire;  in  which  ease,  if  the  wife  be  the  usufrnctuaiy   s 
and  have  collected  debts  to  a  considerable  amount,  belonging  to  the 
""'I'^i*-  "^"nn*  •'•«•  widowhood,  and  invested  them  in  her  own  name 
^^     f  "^J  •[»•'  «>«»>*  marriage,  in  the  name  of  her  second  husband,  she 
I          ^i^m^^                                                        A   similiar  liability  would 
Ia     J?".*  ^''*'  »»««»n'«>«r  commune  de  bitnt  with  a  second  hus- 
band.   (Amireauetal.vs.  Martelettt*.,S.C.). ,« 

ViMDiTioia  ^xPoiiAB  A  <«m>  .-When  land  seized  under  a  writ  of /•«,,•/•««•«  has 

not  >een  sold  by  the  Sheriff;  in  consequence  of  a  faUure  to  give  proper     ^ 
notice  of  .ale  at  the  church  door,  it  may  be  legally  sold  underlet  ' 

oftwid.  «g).    (Boavierv8.Bru8hetal.,S.C.)... 194 

WOBK*  LA-ora  :-A  buflder  hasno  right  to  claim  payment  of  gothic  work!' «1 
cording  to  double  measurement.    (Ouimette,  appt.,  and  Gamache,  wspt, 
' 132 
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